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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CINDY RODRIGUEZ, et al.

)
)
Plaintiffs, ) CASE NO. 3:15-cv-01048
) JUDGE SHARP
V. )
)
PROVIDENCE COMMUNITY )
CORRECTIONS, INC., et al. )
)
Defendants. )
MEMORANDUM

Plaintiffs are residents and misdemeanabgtioners of Ruth&rd County, Tennessee
who filed suit on blealf of themselves and those simijadituated. Defendants are Rutherford
County, Tennessee (“the County”), Pathways Community Corrections, Inc. (“PCEid,
individual probation offices (“Individual Defendants™j. Pending before the Court is Plaintiffs’
Motion for a Preliminary Injunction (Docketd\ 36), to which Defendds have responded in
opposition (Docket Nos. 39, 41, 51) and Plainttitssve replied (Docket Nos. 44, 45). Also
pending before the Court are two evidentiditings: Defendant PCC’s Motion to Exclude
Extraneous Exhibits (Docket No. 48) and Piifisi Objections to New Evidence Offered by
PCC., Inc. (Docket No. 52). Fdine reasons set forth below, tBeurt denies both evidentiary
requests and grants Plaintiffs’ kitan for a Preliminary Injunction.

I. Factual & Procedural Background

Plaintiffs have filed a class action lawsuiekmg to address one aspect of the growing

privatization of the criminal jstice system, namely, Rutherfo@bunty’s use of a profit-driven

1 PCC previously did business as Providence Community Corrections, Inc.

2 The Court refers to the County, PCC, and tithvidual Defendants collectively as “Defendants.”
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corporation to administer misdemeanor probatiorvises. Plaintiffs allege that Rutherford
County’s current arrangement vigatboth federal and state law, but they seek injunctive relief
based specifically on Count Vibf the Complaint, which allegeviolations of Plaintiffs’
Fourteenth Amendment rights. ¢Eket No. 1 at 1 300-01). The facts giving rise to the instant
request for injunctive reliedre largely undisputed.

Rutherford County contracts with PCC to pawiprobation services. (Docket No. 41 at
3). According to the agract, PCC is to “[m]omor and collect payments for fines, court costs,
and restitution” and “[m]onitor compliance wittonditions placed on referred cases as ordered
by the court.” (DockeNo. 1-1 at 6). The cor#ct also binds PCC tor]gport to the Court any
and all violations of court-ordered conditions &my probationer who is materially in violation
of such conditions.” _(Id.). The County agrded|h]old each referred case accountable for all
payment of services, fines, restitution or other court-ordered fees and obligations” and to
“[c]reate appropriate sanctionsrféailure to pay as well as lwér court-ordered conditions as
determined by the Court.” _(Id. at 7). Tiesue now before the Court is how Defendants
sanction probationers for violatj the conditions of their probati. More specifically, Plaintiffs
challenge Defendants’ failure to account for gaticy when the only praltion violation alleged
is nonpayment and when using secured money btmgkil probationes pending revocation
proceedings.

When a probationer is in violation of tle®nditions of his or her probation, whether
stemming from inability to pay or otherwise, @®rings “Affidavits of Complaint for Violation

of Probation” to either the Rutherford Countyr@eal Sessions Court or the Rutherford County

3 A secured bond is one that is backed by some type of security and in the context of confiaetnieminal

defendant would post a bond backed by a surety in order to obtain release and promise attendance at a future court
proceeding._Bond, Black’s Law Dictionary (10th ed. 2014). In this case, a secured money berithas @yuires

monetary payment to obtain release until revocation proceedings.
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Circuit Court. (E.g., Docket No. 3-2; Dockigb. 37-1 and 37-2; Docket No. 44-1; Docket No.
45-2 to 45-5). Once signed by a judge, thesalaffts become arrest warrants that can be
executed by the County, therebyggering the process for revdma proceedings. Plaintiffs
assert that prior to the initiation of this léigon, PCC brought affidavits to Rutherford County
General Sessions Court and/or Rutherfoadit@y Circuit Court withthe bond amount already
filled in by PCC’s probation officers. A Genéfessions Court judge, the Honorable Ben Hall
McFarlin, confirmed that he had previously neeel affidavits withbond amounts already listed
in the past but does not beliethe practice currently exist§Draft Transcript for Nov. 6, 2015
Preliminary Injunction Hearing at 69) (hereinaftiiov. 6 Hr'g Tr.”). Where PCC has not filled
in the bond line on the affidavit, judges intRerford County set the amount of the secured
money bond. (Nov. 6 Hr'g Tr. at 68-70).

Because payment of “all required supervision fees, court fines and courf t®ststle
of probation, a probationer who igable to make payments ihaically in violation of the
conditions of his or heprobation. (Docket No. 1-AfRules of Probation”§. Other conditions
of probation also impose costs on probationergterL.removal, for exampl is a condition that
is required for first-offense DWionvictions. (Docket No. 51 d). This condition costs $132 in
Rutherford County, id., and those who wish to $atisis condition but cannot afford to pick up
trash are in violation of theoaditions of their probation. Probatiers must also make monetary
payments to complete alcohol, drug, and domestience classes. A probationer who is unable

to pay the monetary fees associated with theitiond of his or her pradtion is precluded from

* These court-ordered fees, fines and costs, including ssiperfees owed to PCC, eacollectively referred to
herein as “court costs.”

® Plaintiffs allege, and Defendants have not disputed, that the “Rules of Probation” sheet is “preptyeblyjoi
PCC, Inc. and the County” and must be signed by probationers at the commencement of their periadiarf.pro
(Docket No. 1 at 1 21).



satisfying those conditions and is in violation. As set forth in the contract, that probationer
would become subject to arrestother sanction by the CourftyJudge McFarlirstated that in
the General Sessions court, when a probatiomens violation is failure to pay, the resulting
warrant calls for those arrested to be releasedcognizance (“ROR”). (Nov. 6 Hr'g Tr. at 75).
Even if true of the General Sessions Court,rféilés submitted at least two arrest warrants from
the Rutherford County Circuitdlirt that subjected probationaviose only violation was failure
to pay to imprisonment on secdrmoney bonds. (Docket No. 45-3).

Defendants use secured money bolwdsall other probation wilations. Thus, when the
probation violation arises out af probationer’s inability to pay bug technically categorized as
a substantive violation—e.g., failute complete litter removalthe probationer will be held on
a secured money bond. These borefsuire monetary payment order for aprobationer to
obtain release pending his orrhrevocation hearing. Those who can afford the bond payment
are able to purchase immediate freedom amgineon their assigned court date. Those who
cannot make bond payments are kept in jail uh8ir eventual hearings. According to Judge
McFarlin, he issues almost no warrants for secured money bonds lower than $2,500. (Nov. 6.
Hr'g Tr. at 96). At no point in this process Befendants inquire into probationers’ indigency or
consider whether another method of ensurirignatance at the revoaai hearings might be

equally effective. (Id. at 91).

® Probationers also must pay $20 for drug testing. Defendants assert that if a probationer céonttepdsug test

when he or she reports to a probation officer, then PCC “absorbs the cost” of the test. (Docket No. 51-1 at 2).
However, Plaintiffs have submitted a PCC-generated document which indicates that PCC instead adds the cost of
the drug test to the probationer’s total debt. (Docket No. 1-3 at 2).

" The two nonpayment warrants that Plaintiffs submitieow that Named Plaintiff Fred Robinson was jailed on a
$5,000 secured bond in 2012, a bond that nearly doubled the total he owed in court costs, and was jailed on a
$10,000 secured bond in 2015, a bond that approximately tripled his total court costs. The utility of such high
secured bonds is dubious: if Mr. Robinson could not make PCC'’s requisite payments, sethioigdhs® high

virtually ensured his prolonged detention.



Probationers may receive an informal hegrivhen Rutherford County judges come to
the jail on Mondays and Fridays agtpaf what is called the “tenay docket.” At least one of
the potential class members has attested tdatttethat individuals jged based on probation
violations are not seeas part of the ten-day docketithough other probationer declarations
indicate that judges do see PCC m@tidners during these visits. I§PExs. 5-18 at Nov. 6 Hr'g).
Plaintiffs’ declarations reveal that during teeen-day docket “hearings,” the probationers meet
with judges and prosecutors, who give themapeons of 1) immediately pleading guilty to the
alleged probation violation anégeiving a sentence; or 2) regtieg representation and waiting
for a formal revocation hearing._ (Id.). Accordito Plaintiffs’ declarations, probationers are
told that pleading guilty will help them obtaiswifter release whereas waiting for a public
defender will take at least thirty days. (Id.Confirming these aligtions, Judge McFarlin
testified that a probationer mightveato wait in jail for thirtyto sixty days before his or her
actual court datd. (Nov. 6 Hr'g Tr. at 81). Judg&icFarlin continued that judges and
prosecutors do not engage in any sort of iyginto indigency whenconducting the ten-day
docket. (Id. at 91-92).

The Court also finds these jailhouse guiltggd troubling. Probatioreewho plead guilty
to violations often receive as part of theint®mnce an extension of their PCC probation term,
thus incurring more fees wliiicthey cannot pay, resulting amother probation violation and
arrest warrant, leading to repeated jailingd gperhaps another guiltylea, and so the cycle
continues. Indeed, Defendantaprprobationers in a pernicioagcle for years on end. One of

the arrest warrants Plaintiffs submitted shaavgrobationer whose term with PCC has been

8 A review of the arrest warrants that Plaintiffs submitted shows probationers’ court dates set from as few as four
days to as many as 73 days after arrest.



extended at least five times, leaving her trapipg PCC since early 201@PIs.” Ex. 4 at Nov. 6
Hr'g).

Again, if Probationers had the financial metmpay the court costs and probation fees in
the first instance, many could avoid violation and arrest entirely. Similarly, if they had the
means to post bond, they could secure relpasding formal revocation proceedings. Although
Defendants do not bother to take it into acepartreme poverty often produces the underlying
probation violation and resulis prolonged detention.

Plaintiffs previously challenged this probatinlation process in reference to two of the
Named Plaintiffs, Steven Gibbs and Fred Rafans(Docket No. 2). Agér the Court granted a
Temporary Restraining OrderTRQO”) preventing the arrest d¥lr. Gibbs and Mr. Robinson
(Docket No. 13), the parties stilated to converting the TR@to a preliminary injunction,
(Docket No. 19). The stipulation enjoined Defemdafrom seeking, semy, or executing arrest
warrants based solely on nonpayment of coustscéor the arrest of Mr. Robinson and Mr.
Gibbs. The stipulated injunction also prohiliteeeking, serving, or eguting a warrant for
violation of probation that wouldrrest either Plaintiff andubject him to a “preset secured
money bond?® Plaintiffs now seek injunctiveelief on a classwide basis.

Il1. Evidentiary Objections & Scope of Relief Sought

Both parties filed objections to evidence sitbed in association with Plaintiffs’ Motion
for a Preliminary Injunction. Specifically, Pidiffs object to a declaration submitted by

Defendants (Docket No. 51-1), abefendants challenge Plaintiflsubmission of declarations

° It has since come to light that “preset secured mdoend” is a not an “industry term” but was coined by
Plaintiffs’ counsel. As discussed at the preliminaryriiction hearing, the Court understands the term to mean a
secured money bond imposed without a hearing on or inquiry into the probationer’s ability to pay the bond. (Nov. 6
Hr'g Tr. at 102). In an effort to promote consistency and the economy of words, the Court adopts thiahd#fini

the term and occasionally employs it herein.



of potential class members (Pls.” Exs. 5-16Natv. 6 Hr'g) and arrest warrants issued for
nonpayment of court costs (Docket No. 45-2).

As a threshold matter, the Court notes thahee party submitted any legal authority that
would support the exclusn of evidence. Instead, the partreake conclusory allegations that
the declarations and arrest warrants are not nelewathe Court’s consideration of Plaintiffs’
request for injunctive relief. This not so: the declarationdreth Plaintiffs’ and Defendants’ —
and arrest warrants contain udeinformation about the mechias of Defendants’ probation
scheme. The arrest warrants also prove th& R@rrants are a viable alternative to jail when it
comes to addressing probatiombations. Because the declaoais and arrest warrants provide
critical context for the injunctive relief soughihd because neither party has presented any
persuasive grounds for exclusion, the Court ealhsider all of the evidence on the record.

Defendants do, however, point to one importastie in their objewns: the scope of
Plaintiffs’ request for injunctive relief. Early the litigation, which still remains in its infancy,
Plaintiffs endorsed the practice of arresting eeldasing probationers dheir own recognizance
where the only violation alleged was nonpayment. (Docket No. 3 afrio)g that if Named
Plaintiff Fred Robinson had violated his probation by nonpayment of court costs, Defendants
“must either issue a valid summons for revmra proceedings or release him after arrest
pursuant to his own recognizance or unsecured bathdnetice of a court date.”); (Docket No.
37 at 2) (suggesting that afta nonpayment violation Defendantmust either issue a valid
summons for revocation proceedings or radedlsem after arrest pursuant to their own
recognizance or unsecured bond with notice obartcdate.”). In latefilings and during the
preliminary injunction hearing, however, Plaintiffs made statements indicating that any arrest at

all, regardless of whethéhe probationer is ROR-ed, would peblematic. For example, one of



Plaintiffs’ reply briefs states that the preimary injunction is about “whether people can be
arrestedsolely for not paying PCC, Inc.” (Docket No. 45 at 1) (emphasis added). The Court
believes that this inconsistency is the uninteraiganoduct of imprecise wording, not a late-stage
attempt to expand the scope relief. The Court construes Plaintiffs’ Motion as seeking to
enjoin the arrest andetentionof probationers where the onfyrobation violation alleged is
nonpayment of court costs.

The Court finds it useful to clarify the precise nature of Plaintiffs’ allegations in their
Motion for Preliminary Injunction. Plaintiffs do not argue th&CC may not report probation
violations; that Defendants may rentest probationers for violaty their probation; or even that
Defendants may never use secured money bondsealh Plaintiffs arguthat when Defendants
determine that a secured money bond wouldheebest method to sare the probationer’'s
attendance at his or her ewas revocation hearing, they must account for indigency when
setting the amount of the bond. Plaintiffs algonot argue that nonpaent does not qualify as
a probation violation. Instead,eth argue that where nonpayménthe only violation alleged,
the probationer cannot be jailed after arrest—ftimetional equivalendf probation revocation—
without an inquiry into whether the nonpaymentswaillful. With thisin mind, the Court turns
to the legal issues at hand.

1.  Abstention
Defendants assert that theou€t must abstain from thisase under the doctrine of

Younger v. Harris, 401 U.S. 37 (1971Younger abstention directsdieral courts not to interfere

with a pending state criminal proceeding. Moredsfically, federal court@re not tantervene
where there are ongoing state judicial proceedthgs implicate important state interests and

those proceedings provide an adequate opportunity to address constitutional challenges.



Middlesex Cty. Ethics Comm. Garden State Bar Ass’n, 481 S. 423, 431 (1982). Defendants

contend that by virtue of thestatus as PCC probationers, allgudtal class members are party

to pending state proceedings that implicatepanant interests. They also assert that
probationers may raise constitutional concerns at numerous junctures during the sentencing and
probation process, thigatisfying Younger.

Plaintiffs dispute the applitan of Younger. They rely in part on Gerstein v. Pugh, 420

U.S. 103, 107 n.9 (1975), in which the Suprensait€noted that Younger does not bar equitable
relief where the injunction is directed not atdte prosecutions as such” but rather “at the
legality of pretrial detention without a judici@earing, an issue thabuld not be raised in
defense of the criminal prosecution.” Id. Gersttands for the principle that when it comes to
the adequacy of the state court proceedings apportunity to address constitutional harms, the
opportunity must be availabbeeforethe harm is inflicted.

Plaintiffs have the better of the argumenDefendants fail to make an inquiry into
probationers’ ability to pay beffe jailing them on secured mgnbonds. A state court judge has
confirmed that no such inquiry oasuas part of the ten-day docketeaning that such an inquiry
could occur, at earliest, at a probationer’s revocation hearing. By that point, the constitutional
harm alleged, a liberty deprivation absent aguiry into indigency,has already occurred.
Probationers who plead guilty to the alleged probation violation while in jail do not even have
formal revocation hearings at which they could raise constitutional challenges. Even if
Defendants did inquire into indigenduring the ten-docket, that walstill be too little, too late.
Probationers are not actually guaeed to see a judge within tdays and are not represented by
an attorney during these jailhouseetings. By the time they paipate in the ten-day docket,

probationers have already suffered a liberty depaxaand been forced to remain in jail due to



their inability to post bond. Once again, that modicum of qmess occurs after the alleged
constitutional injury.

Plaintiffs also note that threchallenge does not disturb @ren touch the underlying state
court criminal convictions. Plaintiffs themek dispute the existea of pending state court
proceedings. The Sixth Circuit has read Gersieirequire federal courts to ask “whether the
issue raised is collateral the principal state proceeding” before invoking Younger abstention.

Parker v. Turner, 626 F.2d 1, 8 (6th Cir. 1980).isBupports Plaintiffs’ contention that no state

court proceedings are “pending” within the meagnof Younger. In thesame vein, Plaintiffs
point to a district court in Alabama that redgnejected the appli¢en of Younger where the

federal lawsuit challenged probation. RayJudicial Corr. Serus No. 2:12-CV-02819-RDP,

2013 WL 5428360 (N.D. Ala. Sept. 26, 2013). The Ray court declined to abstain in part because
the relief sought was “not intendéal contradict or oveurn the substance e prior state court
proceedings but instead targets [Defendnpost-judgment procedure.” _ Ray, 2013 WL
5428360, at *12. Because the federal lawsuit eskird only post-judgme procedure, the
concerns animating Yager were absent. |d.

Plaintiffs challenge the consttionality of certain discretaspects of Defendants’ post-
judgment procedure. The harm alleged—tpabbationers do not reiee inquiries into
indigency as required by the Fourteenth Adraent—has been inflicted before a probationer
could voice any constitutional conosr This alleged constitutiohiafirmity could be remedied
without affecting the underlyingtate court judgments. Aacabngly, Younger abstention is

inappropriate.
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IV. Classwide Injunctive Relief

Defendants argue that the Court should deagsside injunctive relief because Plaintiffs
have not yet certified a class in accordance #wéteral Rule of Civil Procedure 23. Defendants
even accuse Plaintiffs of attempting to sidefRepe 23 entirely by seeking to obtain a classwide
preliminary injunction. The Court disagrees with this characterization and finds that the
preliminary injunctive relief Plaitiffs seek is well-suitetb classwide application.

Plaintiffs allege a systemic deficiency: the lafknquiry into indigency before either 1)
jailing probationers on securedney bonds; or 2) jailing probationeshen the sole violation is
nonpayment. A finding that this deficiencyolates the FourteentAmendment applies with
equal force to all probationers trapped in Defenstasystem. The Cotican craft injunctive
relief that will alleviate this injury pending final ruling on the merits without necessitating
individualized remedies. Put another way, adding all PCC probationé=onstitutional right
to indigency inquiriesequires not individualizetemedies, but rather universal changes.

Neither must Plaintiffs seek Rule 23 cactition in order to gnin the conduct about
which they complain. “[A] disict court may, in its discrain, award appropriate classwide
injunctive relief prior to a formal ruling on ¢hclass certification issue based upon either a

conditional certification of the aks or its general equity pors€ Thomas v. Johnston, 557 F.

Supp. 879, 917 (W.D. Tex. 1983) (citation omitte@ee also Lee v. Orr, No. 13-cv-8719, 2013

WL 6490577, at *2 (N.D. lll. Dec. 10, 2013) (“Thewt may conditionally certify the class or
otherwise order a broad preliminary injunctiovithout a formal classuling, under its general

equity powers. The lack of fomth class certification does noteate an obstacle to classwide
preliminary injunctive relief when activities @he defendant are dirext generally against a

class of persons.” (internal quotation markel aitation omitted)), subsequent determination,
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2013 WL 3776962 (N.D. Ill. July 18, 2013); KaiserCounty of Sacramento, 780 F. Supp. 1309,

1312 (E.D. Cal. 1991) (granting class-wideuimgtive relief even though the court had only
provisionally certified the clasand had not yet fully addresseddfendants’ class certification
arguments); BWBERG ON CLASS ACTIONS § 4:30 (5th ed. 2013) (“[A] court may issue a
preliminary injunction in class suitsipr to a ruling on th merits.”).

Because Plaintiffs suggest relief that isllveaiited to classwide application and because
the Court may grant such relief even at thisliprinary stage, the Court finds that Defendants’
Rule 23-based arguments unavailing.

V. Injunctive Relief

The standard for a preliminary injunction vugell-established. “Aplaintiff seeking a
preliminary injunction must establish that he isljki® succeed on the merits, that he is likely to
suffer irreparable harm in the absence of preliminary relief, that the balance of equities tips in his

favor, and that an injunction is in the public interest.” Winter v. Rat. Def. Council, Inc.,

555 U.S. 7, 20 (2008). Plaintiffs have established these four factors and the Court finds
injunctive relief tobe warranted.

A. Likelihood of Success on the Merits

Plaintiffs assert that Defendahtack of inquiry into indjency violates the Fourteenth
Amendment. The Court agrees with Plaintiffeat the Fourteenth Amendment requires an
inquiry into indigency before pbationers are held on securednmay bonds and before they can
be jailed solely on the basis mbnpayment. Accordingly, Plaiff§ are likely to succeed on the

merits of their Fourteenth Amendment claims.
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1. Defendants’ Use of Secured Money Bonds

Plaintiffs must demonstrate that they dikeely to succeed on their claim that jailing
probationers subject to presetseed money bonds while they amvformal revocation hearings
violates the Fourteenth Amendmeéht. Defendants are correctathsucceeding on this claim
involves importing pre-trial jusprudence into th@ost-conviction, probation realm. Yet the
Court finds that this extension tife Fourteenth Amendment is not so much a logical leap but a
constitutionally mandated conclusion.

The use of secured money bonds has the undeniable effect of imprisoning indigent
individuals where those with financial meansorhave committed the same or worse probation
violations can purchase their freedorithis effect stands in flatontradiction to the long-held

and much-cherished principle that “[t]here ¢sno equal justice where the kind of [treatment]

a man gets depends upon the amafntnoney he has.”_ Griffi v. lllinois, 351 U.S. 12, 16
(1956). The Fourteenth Amendment precludesisoping someone because he or she does not
have enough money: “When a defendant is isgored for financial inability to pay a fine
immediately, he is treated maseverely than a person capablgaying a fine immediately. The

sole distinction is one of wkh, and therefore the pcedure is invalid.”_Barnett v. Hopper, 548

F.2d 550, 553 (5th Cir. 1977) vacasimoot, 439 U.S. 1041 (1978).

One year after Barnett, the Fifth Circuitpdigitly noted the constitutional problems

inherent in using secured money bonds withoquiring into indigency: “Utilization of a master
bond schedule provides speedy and convenidaage for those who have no difficulty in
meetings its requirements. The incarceratiof those who cannotwithout meaningful

consideration of other possible alternativiefinges on both due process and equal protection

10 Again, the Court uses the phrase “preset secured money bonds “ to refer to secured money bonds that are assigned
without an inquiry into the individual's ability to pay the bond and whether alternative methods of ensuring
attendance at revocation hearings would be adequate.
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requirements.” _Pugh v. Rainwater, 572 F.Z153, 1057 (5th Cir. 1978). A slew of recent

district court cases have aptly and appropriately applied Pugh to invalidate bond systems that
have the effect of imprisoningdigent individuals where thoseith financial resources would

go free. _See, e.qg., Jones v. City of Clantiap-cv-34-MHT at *2 (M.D. Ala. Sep. 15, 2015)

(“The use of a secured bail schedule to detaiperson after arrest, without a hearing on the
merits that meets the requirements of theurkeenth Amendment regarding the person’s
indigence and the sufficiency tife bail setting, is unconstitutionas applied to the indigent.”);

Cooper v. City of Dothan, 1:15-cv-425-WK\W.D. Ala. June 18, 2015) (issuing a TRO on

Fourteenth Amendment grounds where a postsa detention scheme was premised upon a

secured bond system that failed to account foigemity); Pierce et al. ity of Velda, 15-cv-

570-HEA at *1 (E.D. Mo. June 32015) (issuing a declaratojudgment stating that the
Fourteenth Amendment does ndbal holding someone “in custodifter an arrest because the
person is too poor to post a monetary bond. If the government generally offers prompt release
from custody after arrest upon piag a bond . . . it cannot denygonpt release from custody to

a person because the person is financiattapable of postmsuch a bond.”).

The Court finds that the equal protectiompiples articulated by Pugh and its progeny
apply with equal force to the prdimners in the instant case. ferdants assert that such cases
are inapposite because they address pretriahse, yet they have provided no persuasive
reasoning or authority as to why one’s statua BCC probationer woulddsen his or her rights
under the equal protection clause. Defendantshis case have determined that PCC
probationers are eligible for immediate reeapon payment of a maiagy bond. They make
this determination without arigquiry into indigency. In sdoing, Defendants deny release only

to those too poor to post bond, meaning thatofeledom is conditioned upon one’s financial
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resources. The Constitution peots those in the criminal justice system from such perverse
contingencies.

Another line of Fourteenth Amendment casbese which address the due process rights
of probationers and individuals convicted of fiordy offenses, buttresses the Court’s conclusion
that Plaintiffs are likely to succeed on the merits of their Fourteenth dumemt claims. In Tate
v. Short, 401 U.S. 395 (1971) the Supreme Cdisdavowed the notion &t a conviction under a
fine-only statute cagive rise to imprisonment where thef@eledant cannot pay the fine in full.
The Supreme Court held that to allow mspnment under such circumstances would
unconstitutionally “convert a fine into a ja#rm for an indigent defendant.”_Id. at 398Ten

years later, in Bearden v. Georgia, 461 WG&0 (1983), the Supreme Court extended Tate and

found that before a court may revoke a defendant’s probation for nonpayment the court must
inquire into indigency. In shiolding, the Supreme Court notbdw “due process and equal
protection principles converge” ingtcontext of individuals indebtday virtue of their criminal

histories. _Bearden, 461 U.& 665. Although Tate and Beard#m not map precisely on to the

probation scheme now before theu@pthey underscore courts’ guio be mindful of indigency
when faced with probation violations.

Contrary to their assertions, Defendants aot saved by Morrissey v. Brewer, which

held that it was not unreasonable to hold amf#dat for two months before holding a formal
revocation hearing. 408 U.871, 485 (1972). Before reaali that conclusion, the Supreme
Court acknowledged that probation revocation occurs in two stages: “The first stage occurs when

the parolee is arrested and detained, usualtheadirection of his parole officer. The second

1 Tate built on_Williams v. lllinois, 399 U.S. 235 (1970), wherein the Supreme Court disallowed imprisoning
defendants beyond the statutory maximum solely beddey are too poor to pay the associated fine.
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occurs when parole is formalhgvoked.” Morrissey, 408 U.S. at 485.The Supreme Court’s
holding regarding the two-month lapse in time nefd to the second of the two stages, the final
revocation hearing. Deferwlis fail to acknowledge the rét stage entaly, including
Morrissey’s holding that “due peess would seem to requireathsome minimal inquiry be
conducted at or reasonably negle place of the alleged paroleolation or arrest and as
promptly as convenient after arrest while information is fresh and sources are available.” Id.
The Morrissey Court then listed several facetshid preliminary hearing, including that the
probationer receive noticgf the hearing, be given the opparity to “appear and speak in his
own behalf,” and be able to ggent “letters, documents, ordividuals who can give relevant
information to the hearing officer.” _MorrisseyQ& U.S. at 487. This Court views indigency as
being among the things that cdule addressed during this first stage. Based on the facts now on
the record, Defendants do not seem to provide probationers withsa@hyof preliminary
safeguard. Worse, because many probationers are pressured into pleading guilty to the
underlying violation before formal revocation hegs can occur, thegever get the chance to
raise indigency. As noted in Section_l, supteese guilty pleas alsoften entail extending
probationers’ terms with PCC, which keeps ptabeers trapped in PCC’s abhorrent cycle of
debt and liberty deprivations. Morrissegakens, not supportdefendants’ position.

2. Jailing Probationers Based Solely on Nonpayment

Although the invalidation of Defendants’ eiof preset secured money bonds likely
disposes of the other condudtoait which Plaintiffs’ complak-jailing probationers when the
only probation violation alleged is nonpaymente-t@ourt addresses this issue separately.

Arresting and detaining probationers solely foluf@ to pay, without enducting an inquiry into

12 Although the scheme now before the Court pertaingrobation, not parole, the two are “constitutionally
indistinguishable.”_Gagnon v. Sealli, 411 U.S. 778, 782 n.3 (1973).
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whether the nonpayment is willful rather than do@n inability to pay, is precisely the conduct

the Supreme Court rejectedBearden v. Georgia, 461 U.&0, 672-73 (1983) (remanding to a

state court for an inquiry into whether the pridr@er’s failure to pay was willful and into the
existence of alternatives to imprisonment).

Defendants argue that this pbiis moot as they do not have a practice of jailing
probationers where the only vaglon of probation is nonpayment. (Docket No. 39 at 5-6).
According to Defendants, such individuals are ste@, but the arrest warrant provides for them
to be ROR-ed and the individuaee released with instructions to return on the assigned date for
their revocation proceedings. Plaintiffs hatewever, provided at least two warrants where
nonpayment resulted in arrest warrants wittused money bonds, one of which is from August
2015. (Docket No. 45-2). To jail an indiggmbbationer whose only violation is nonpayment
on a secured money bond is functilly to revoke her probatidfi. A person who cannot afford
to pay her court costs is likely unable to paytier freedom, meaning that she will be stuck in
jail, perhaps for months, befoshe can explain her inability feay. In this way, court costs
become jail sentences in violatiohthe Fourteenth Amendment.

When Defendants use secured money boowistheir arrest warrants for probation
violations, they simultaneously indicate that pitadzers are eligible for release but condition
that release on financial resources, thereby taphg the protections dhe Equal Protection

Clause. By holding probatioreeon these secured money boreipecially those probationers

13 Two other aspects of this case indicate that Defendants’ probation scheme is the functional equivakent of w
Bearden prohibits: probation revocation due to nonpayment without an indigency inquiry PE{Zsprobationers

are, by definition, misdemeanor offenders who could not afford to pay their court costs aséte Babse who can

afford to pay court costs immediately can avoid PCC. Secondystiasilated above, a number of probation
conditions other than court costs also require monetary payment. If a person cannot afford to pick up trash or attend
court-ordered classes, she necessarily violates the terms of her probation and makes herself vulneratdado arrest
prolonged detention on a secured money bond. These characteristics not only put Defendants on notice that
indigency is likely to play a part in probation violations, but also amplify the need for inquineadigency that

are constitutionally required.
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whose violations arise directly from theindigency, Defendants ffectively revoke their
probation, raising additional edquprotection concerns and alsmplicating the Due Process
Clause. The crucial deficiency that at no point do Defendantsjuire into indigency, a failing
the Court finds especially odious given the makef PCC probationers and the nature of the
probation violations alleged. Because FourtieeAmendment jurisprudence requires more,
Plaintiffs have proven that theyeslikely to succeed on the merifs.

B. Irreparable Harm

Plaintiffs seeking preliminaryelief must also “demonstrate that irreparable injury is
likely in the absence of an injunction.” Wint&55 U.S. at 22 (emphasis in original). The
irreparable harm alleged here is the unctutsdnal liberty deprivation which stems from
Defendants’ practice of jailing probationeosi secured money bonds within an indigency
inquiry. “When an alleged deprivation of a ctigional right is involved, . . . most courts hold
that no further showing of irreparable injulyy necessary.” 11A Wright & Miller, EDERAL
PRACTICE & PROCEDURE 8 2948.1 (3d ed. 1998). bupport of their allegations, Plaintiffs have
submitted numerous arrest warrants and ddaadsa Defendants’ witness, Judge McFarlin,
testified that hesees approximately one hundred probatiatation arrest warrants per week and
generally sets a secured money bohdt least $2,500 for all vidi@ns other than nonpayment.
(Nov. 6 Hr'g Tr. at 88). Plaintiffs’ submissiostow that Defendants regularly execute warrants
and jail probationers on secured money bontdike evidence on the reconddicates that the

constitutional violation allegetiere forms an integral and sdagly inevitable aspect of the

4 To be clear, the Court does not find that Defendamtsanstitutionally required to release probationers pending
revocation proceedings. The Court hotady that where Defendants have datimed that release on money bond

is appropriate—which seems to be Defendants’ default practice for probation violations—indigency must be
accounted for when &g the bond.
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current probation scheme. Plaintiffs have ¢h@re proven that irreparable constitutional harm
will likely to occur in theabsence of an injunction.

C. Balance of the Equities & the Public Interest

The two remaining considerations, the balance of the equities and the public interest, also
support granting a preliminary injunction. In each case, courts “must balance the competing
claims of injury and must consider the effectemch party of the granting or withholding of the

requested relief.” _Amoco Prod. Co., 480 U531, 542 (1987). “In etcising their sound

discretion, courts of equity should pay partar regard for the public consequences in

employing the extraordinary remedy of injunctib Weinberger v. Rmero—Barcelo, 456 U.S.

305, 312 (1982).

Defendants do not allege any injury arisiimgm Plaintiffs’ propogd injunction other
than to say that an injunction will necessitate therfscramble to create alternative measures to
deal with probationers.” (Docké&No. 39 at 15). Yet some therest warrants that Plaintiffs’
filed reveal that a viable alternative—ROR watsa—already exist. Should Defendants feel the
need to continue to use money bonds, the Cdectines to categorize the need to erect the
proper constitutional safeguards as an injuBoth parties agree that enforcing constitutional
rights serves the public interest and the Caaes not find such an olous point to require
much more explanation.

In sum, all four of the faots a court considers when presented with a request for a
preliminary injunction weigh in favor of grantirtge sought-after relief. Neither abstention nor
Rule 23 shields Defendants. A preliminary mjtion is an extraordinary remedy never awarded

as of right. _Munaf v. Geren, 53%3S., 674, 689-90 (2008). But thgustice perpetrated here is

just that: extraordinary.
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. Conclusion
Plaintiffs’ Motion for a Preliminary Injurteon is hereby GRANTED. The specific terms
of the injunction are set fdrtin the attached Order.

It is SO ORDERED.

‘/4@; Hﬁwx\o

KEVIN H. SHARP N
UNITED STATES DISTRICT JUDGE
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