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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

A.J.J.T., an individual minor, by and )
through his mother and next friend, )
KELLY D. WILSON; KELLY D. WILSON, )
individually; and DELVIN V. TAVAREZ, )
individually, )
)
Plaintiffs, )
)
V. ) Civil No. 3:15-cv-1073
) Judge Aleta A. Trauger
UNITED STATES OF AMERICA, )
)
Defendant. )
MEMORANDUM

The defendant has filed a Motion to Dissi(Docket No. 18), to which the plaintiffs
have filed a Response in Opposition (Docket 2&). For the following reasons, the motion will
be denied.

BACKGROUND & PROCEDURAL HISTORY *

This is a health care liability actioniging from allegedly substandard health care
provided to A.J.J.T., a minoby medical staff of the Bhchfield Community Hospital
(“BACH?”) at Fort Campbell, Kentucky. Ondaary 10, 2005, A.J.J.T.’s mother, Kelly Wilson,
presented in labor to the labamd delivery unit at BACH. Tehplaintiffs, A.J.J.T. and his
parents, allege that the defentlahe United States, failed ‘tproperly manage the care and
treatment of A.J.J.T. durirfgs delivery, . . . recognizand respond to obvious signs of

deteriorating fetal response to labor, andtimely deliver[] A.J.J.T. via an emergency cesarean

1 Unless otherwise noted, the facts recouintetiis section are drawn from the
Complaint (Docket No. 1) and are assumed ttrie for purposes of evaluating the Motion to
Dismiss.
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section.” (Docket No. 1 1 1.) As a result of thiskires, the plaintiffs kege that A.J.J.T. has
injuries to his brain that areésere, disabling, disfiguring, andrpganent” and that he has been
diagnosed with spastic qugalegic cerebral palsy.Id. § 60.)

On January 9, 2007 — roughly two years afteitithgic events givingise to their cause
of action — the plaintiffs timely submitted thadministrative claim to the U.S. Army Claims
Service, as required by 28 U.S&2401(b). According to theaohtiffs, the Department of the
Army acknowledged receipt of their claimsJanuary and again in December of 2007. The
plaintiffs further allege thadn “Attorney Advisor at Fort Meade communicated interest in
working toward a settlement, and the adiistrative claim proceeded through a lengthy
investigation by the Army ClainService.” (Docket No. 1 § 15As a result, the claim was not
initially denied until February 19, 2015, eigtgars after the plairfits had filed their
administrative claim. The plaintiffs further allethet they filed a requestr reconsideration of
this initial denial on March 30, 2015 and thia¢ U.S. Army Claims Service sent notice
constituting a final deniadf the action on April 10, 2015.

The plaintiffs filed the Complaint with idncourt on October 6, 2015, alleging claims for
medical professional negligence under thddfal Tort Claims Act, 28 U.S.C. § 13d6seq(the
“FTCA”). (Docket No. 1.) On February 16, 2 lthe defendant filed a Motion to Dismiss the
plaintiffs’ claims for lack of subject matt@rrisdiction pursuant to Federal Rule of Civil
Procedure 12(b)(1). (Docket No. 18.) le iccompanying Memorandum in support of the
motion, the defendant argues ttia plaintiffs’ claims are barred by Tennessee’s three-year
statute of repose for health care liabibitgtions (Docket No. 19, pp. 6—8), which requires
plaintiffs to bring medical malpractice claimsthin three years of “the date on which the

negligent act or omission occurred.” Tenn. Code Ann. 8§ 29-26-116(a)(3). The defendant further



argues that the FTCA, and the procedurgur@ments found therein, does not preempt
Tennessee’s statute of repose but, rather, sglyrencorporates it. (Docket No. 19, pp. 8-13.)
According to the defendant, the plaintiffs’ claitmsve been extinguishdéy applicable state law,
and the court, therefore, hasjodsdiction over those claimsSée id).

On April 21, 2016, after obtaining an extensiorihd filing deadline, the plaintiffs filed a
Response in Opposition to the defendant’s motion. (Docket N&. B6their Response, the
plaintiffs argue that the feddrstatutory scheme that provides procedural requirements for the
filing of FTCA claims — with which they fullgomplied — preempts Tennessee’s statute of
repose. Ifl. at pp. 5-8.) Additionally, the plaintifsrgue that federal preemption of a state
statute of repose is particuladppropriate where, as in this case, the plaintiffs filed their
administrative claim within the time period provideylthe statute of repose, even if they failed
to file suit in the district court until after that repose period had lapsédat (p. 9.)

ANALYSIS

Federal Rule of Civil Procedure 12(b)(1) governs dismissawsudas for lack of subject
matter jurisdiction. “Rule 12(b)(1) motions to diss. . . generally come in two varieties: a
facial attack or dactual attack.”Gentek Bldg. Prods., Inc. v. Sherwin—Williams, @81 F.3d
320, 330 (6th Cir. 2007). Here, the defendantlehges the court’s subgt matter jurisdiction
in a facial attack (Docket No. 19, p. 3), meartingt the defendant “cHahge[s] the sufficiency

of the pleading itself,Cartwright v. Garney 751 F.3d 752, 759 (6th Cir. 2014). “When

% The plaintiffs concurrently filed a rtion requesting oral argument on the motion,
stating that their counsel believed that ¢bert “would benefit from a discussion of the
authorities cited by both sidéstheir briefs, as well as the history of the plaintiffs’
administrative claim under the FTCA in thissed' (Docket No. 27.) After reviewing the
record, the court concluded that oral argunvesd not necessary for disposition of the pending
motion and denied the plaiffs’ motion. (Docket No. 30.)



reviewing a facial attagla district court takes the allegations in the complaint as t@eritek

491 F.3d at 330. The court must, therefore, determvhether the allegations in the Complaint,
which include allegations regarding the administrative claim that the plaintiffs filed with the U.S.
Army Claims Service, demonstrate that the ttagks jurisdiction over the plaintiffs’ claims

under the FTCA.

l. Absent Preemption of Tennessee’s Three-Ye&tatute of Repose, the Plaintiffs’
Claims Are Barred.

As courts have consistently recognize@, thited States is protected from suit by
sovereign immunity and cannot beed without itonsent.See S. Rehab. Grp., P.L.L.C. v.
Sec'y Health & Human Sery4.32 F.3d 670, 676 (6th Cir. 2013). Only Congress may waive
this immunity, and any such waiver “must be guigocally expressed ithe statutory text.”
Portsmouth Ambulance, Inc. v. United Sta#s6 F.3d 494, 498 (6th Cir. 2014) (quotidgited
States v. Idahd08 U.S. 1, 6 (1993)). Furthermore, avgiver of the United States’ sovereign
immunity must be “strictly construed in favof the United Statesind “not enlarged beyond
what the language of the statute requirdd.”(internal quotations omittedyccord Ford Motor
Co. v. United State§68 F.3d 580, 585 (6th Cir. 2014). The Supreme Court has also cautioned,
however, that courts should bareful not to “assume the authority to narrow the waiver that
Congress intended.United States v. Kubrigiki44 U.S. 111, 118 (1979).

The plaintiffs’ claims for mdical professional negligenegere brought pursuant to the
FTCA, which provides for a waiver of the fedkegovernment’s sovereign immunity in limited
contexts and “is the exclusive remedy for suitsiast the United States or its agencies sounding
in tort.” Himes v. United State645 F.3d 771, 776 (6th Cir. 2011) (citing 28 U.S.C. § 2679(a)).
In order to avail themselves of this waiver and $uit in federal court, plaintiffs must — as the

plaintiffs allegedly did in th instant case — comply with the procedural requirements of



28 U.S.C. § 2401, which provides:
A tort claim against the United States slhalforever barred uess it is presented
in writing to the appropriate Federal agency witlwo yearsafter such claim
accrues or unless action is begun witsilamonthsafter the date of mailing, by

certified or registered maibf notice of final denial othe claim by the agency to
which it was presented.

28 U.S.C. § 2401(b) (emphasis added). The Fii@ter provides that “[t]he failure of an
agency to make final disposition of a [plaintifigministrative] claim within six months after it
is filed shall, at the dmn of the claimant any time thereaftbg deemed a final denial of the
claim,” allowing the plaintiff to file suit in federal courtd. § 2675(a).

A plaintiff's satisfaction othese procedural requiremenlises not, however, necessarily
entitle the plaintiff to recowy under the FTCA. As the defdant has correctly argued, the
FTCA does not create a cause of action against the United States, s)drpioeide a means for
enforcing federal statutory dutieBremo v. United State§99 F.3d 540, 544 (6th Cir. 2010).
Rather, the FTCA merely “waivesvereign immunity to the extethat state-law would impose
liability on ‘a private individual in similar circumstances.Myers v. United State47 F.3d 890,
894 (6th Cir. 1994) (quoting 28 U.S.C. § 267@purts applying the FTCA must, therefore,
“look to the substantive tort law of the statenihich the cause of action arose to determine
liability and damages.’Huddleston v. United State$35 F. App’x 744, 745 (6th Cir. 2012).

The plaintiffs’ claims arise out of the alleyenalpractice of BACH medical staff, and the
court must, therefore, look to Tennessee ladet@rmine the liability of the defendant for the
plaintiffs’ injuries. Under Tennese law, a plaintiff must meetdtrequirements of a statute of
repose in order to have a causeaction for medical malpractice:

In no event shall any sueltttion be brought more théimree (3) years after the

date on which the negligent act orission occurred except where there is

fraudulent concealment on the part of defendant, in which case the action shall
be commenced within one (1) year aftesadivery that the cause of action exists.



Tenn. Code Ann. § 29-26-116(a)(3). As the SRitcuit has recognized, ithstatute of repose
“Is a substantive requement, not just a procedural hurdléfuddleston485 F. App’x at 745—
46 (citingCronin v. Howe 906 S.W.2d 910, 913 (Tenn. 1995)).comparison to a statute of
limitations, “which eliminates #remedy available to the pidiffs, Tennessee’s statute of
repose extinguishes the cause of action itsedf.”

As alleged in the Complaint, A.J.J.T. was delivered on January 10, 2005, and he did not
file suit in this court until 2015, almost a decdaler. The plaintiffs’ claims, therefore, are
barred by Tennessee’s three-year statute of repoksshe FTCA — and the procedural
requirements contained therein — preemptsthtite of repose anthereby, precludes its
application to the plaintiffs’ claims.

. The FTCA Preempts Tennessee’s Statute of Repose.

The plaintiffs argue that the FTCA — andesibically, the procedural requirements found
in 8 2401 — preempts Tennessee’s three-year statupose, which is a legal question that the
Sixth Circuit has never directly addressed Hirddlestonthe Sixth Circuit suggested that the
FTCA doesot preempt Tennessee’s statute of repose when it held that Tennessee’s statute of
repose bars a plaintiff's FTCA claims when theiipliff fails to file an administrative claim in
compliance with § 2401 within ¢hthree-year periodf repose. 485 F. App’x at 746. The
opinion contains no discussion of federal preempdimetrine or analysis of its application to the
statute of repose, but the Sixthr€iit did state — in dicta — thédpplying Tennessee’s statute of
repose to FTCA plaintiffs does not run afoul of the Supremacy Claige At the same time,
however, the Sixth Circuit expressly left ogbe question of whether the FTCA preempts the
statute of repose when — as is the case here — the pldiatriiled their federal administrative

claim within the statutory period of repodduddleston485 F. App’x at 746Kennedy v. U.S.



Veterans Admin526 F. App’x 450, 455 (6th Cir. 2013) (“TiHuddlestoncourt expressly left
open the question whether a claim properly befloeeappropriate administrative agency within
the statutory repose period is extinguished if then filed with the district court in compliance
with the FTCA but outside of the statute of repgseThis court must, therefore, turn to this
open question of law in ordéo decide this motion.

The defendant argues that this court stidallow the Seventh @tuit’'s reasoning in
Augutis v. United State32 F.3d 749 (7th Cir. 2013), whiconcluded that the FTCA'’s
“procedural scheme” didot preempt lllinois’s four-year statute of reposd. at 753—-54 (citing
735 Ill. Comp. Stat. 5/13-212). €&IBeventh Circuit began its anasywith the presumption that
“Congress does not intend to supplant staté kaut recognized that “state law may be
preempted by federal legislation either bymess provision, by imgdation, or by a conflict
between federal and state lawd. (quotingFrank Bros., Inc. v. Wis. Dep’t of Trang09 F.3d
880, 885 (7th Cir. 2005)%ee also Garcia v. Wyeth-Ayerst Lal385 F.3d 961, 965 (6th Cir.
2004) (recognizing thesertde categories of fedd preemption). The Seventh Circuit then
concluded that the FTCA does not “expressbepnpt state statutes of repose, nor does it
impliedly preempt state substantive law,” notingtttito the contrary, iexpressly incorporates
it.” Augutis 732 F.3d at 754. Finally, the Seventh Circaincluded that #re was “no conflict
between state and federal law because it waskpeder [the plaintifflto have satisfied the
requirements of both regimesld. Like the plaintiffs here, the plaintiff iAugutishad filed his
administrative claim within the period of repose bat not received the agency’s denial of that
claim untilafter the period of repose had elapsédl. The Seventh Circuit noted, however, that,
pursuant to 28 U.S.C. § 2675(a), fiaintiff was entitled to bring aaction in a federal court six

months after he filed his administrative claim,igthwas well within Illinos’s period of repose,



so there was no actual conflmtween the two regimesd. The court further reasoned that,
although the result was unfortunatiee plaintiff himself had ches to continue pursuing his
administrative claim while the statuterepose extinguished his federal claifd. The Seventh
Circuit concluded that Illinoisstatute of repose was not prgeed by the FTCA and that it,
thereby, applied to bar the piéiff's claims, regardless of whether the plaintiff had complied
with the procedural requirements of 28 U.$@401(b) within the applicable repose peritdl.
This court is neither bound by tAeigutisholding, nor, ultimately, persuaded by its
reasoning. Rather, the court is persuaded byedmeoning found in the district court decisions
cited by the plaintiff — one from ighvery district — wich conclude that a state’s statute of repose
is preempted by the FTCA where a plaintiff §lan administrative claim within the repose
period. See Jones v. United Stat@89 F. Supp. 2d 883 (M.D. Tenn. 2011) (concluding that
Tennessee’s statute of repose is preemptedebgrtcedural requirements found in the FTCA);
McKinley v. United State#No. 5:15-cv-101, 2015 WL 5842626 (M.D. Ga. Oct. 6, 2015) (same);
Blau v. United StatedNo. 8:12-cv-2669, 2013 WL 704762 (M.Bla. Feb. 26, 2013) (holding
that Florida’s statute of repose is preempted BYyHRCA). Each of thescourts reasoned that,
in circumstances in which a plaintiff has timeiled his administrative claim within the state’s
prescribed repose period, applicatmf a statute of repose to libe plaintiff's claim interferes
with “the [congressional] intent ahe FTCA for claimants to fitile their claims before the
agency that would have the best information . .Jahes 789 F. Supp. 2d at 89&¢cord
McKinley, 2015 WL 5842626, at *13 (“Tennesss statute of repose stands as an obstacle to the
objective of the time limitations dictated in the FTCABJau, 2013 WL 704762 (concluding
that applying Florida’s statute of limitations tarlaaplaintiff's claims is “far too harsh for the

claimant whose faith in the administrative prodessls him to wait more than six months for the



resolution of his claim” (quotiniylack v. United Stateg14 F. Supp. 504, 507 (E.D. Mich.
1976)). These decisions, therefore, concludetti®aETCA impliedly preempts the application
of a state statute of repose to baplaintiff's claim that was otieise timely filed in accordance
with the requirements of § 2401(b).

This conclusion finds further suppanta recent Sixth Circuit caségnnedy v. United
States 526 F. App’x 450, 455-56 (2013), where an FT€#&m was allowed to proceed, despite
the fact that the plaintiff had not filed suit idegleral district court dere the end of Ohio’s
four-year statute of reposdhe majority opinion irKennedydid not reachthe question of
federal preemptionput a concurring opinion by Judge Whétiated that she would resolve the
appeal “on the basis that the ®A preempts a state statute of repose where the claimant files an
administrative claim within the repose periodiam accordance with the deadlines set forth
under § 2401(b).” 526 F. App’x at 459 (White,chncurring). After acknowledging that it was
“not impossible” for the plaintiff to complwith both the Ohio statute of repose and the
procedural requirements of the FTCA, tlmmcurrence notes that “Congress intended the
administrative process to be the preferred metbodesolving tort claims against the federal
government.”ld. at 458. The concurrence then warns thatapplication oOhio’s statute of
repose to bar the plaintiff's clai“undercut[s] [this] federal predure” and, thereby, allows the
state statute to “stand[] as an obstacle tatttwmplishment and execution of the full purposes
and objectives of Congressld. (quotingArizona v. United State432 S. Ct. 2492, 2501
(2012)). The concurrence conclgdiat, as such, and lest agesdie encouraged to “delay

notices of denial in order t@llow the statute of repose to extinguish a plaintiff's claim,” the

% The majority determined that, based aeeent decision issued by the Ohio Supreme
Court, the state’s statute of reposas inapplicable to the pléifiis claims and, therefore, did
not act as a bar to those claimennedy526 F. App’x at 455-56.



FTCA preempts a state statute of repose ke plaintiff “invoke[s] the administrative
process” by filing a timely clan in compliance with § 2401(b)d. at 458-59.

The plaintiffs were injured in January 2005 and filed their administrative claim in
January of 2007, well within both the Tennesstag¢utory period of repose and the FTCA’s
limitations period. The plaintiffs then waited foetagency’s final denialf the administrative
claim for eight years, allegedly in a good-faitteaipt to work with the Department of Army to
administratively resolve their claim and in apgr# reliance on the Department’s communicated
interest in working toward a settlement. Tefendant accurately observes that, pursuant to
8 2675(a) of the FTCA, the plaintiffs were entittedoring an action in féeral court at any time
after June of 2007, six months after they filedrtheiministrative claim. If the plaintiffs had
filed suit at that time, they could have cdrag with both the procedal requirements of the
FTCA and Tennessee’s three-year statutepbse. (Docket No. 19, p. 9.) Even though
compliance with both statutes was possible, however, requiring such compliance undermines the
administrative resolution of plaintiff's tortaims against the federal government, placing
additional time limits on the administrative preseand encouraging the plaintiffs to abandon the
process in favor of a lawsuit as soon as siaths has passed. In the court’s view, this
application of the Tennessee atatof repose would stand as an obstacle to accomplishing the
plain purpose of the procedurauirements found in § 2401(b)PJrovid[ing] a more efficient
and effective process for resolving tadtions against the federal governmer€gnnedy 526 F.
App’x at 458 (White, J., concurring). Moreovére filing of the administrative claim within the
statute of repose meets the policy behind such limitgrovisions, which is to “promote justice
by preventing surprises through the revival ofrokathat have been allowed to slumber until

evidence has been lost, memories hadedaand withesses have disappear&igbelli v.

10



S.E.C, 133 S. Ct. 1216, 1221 (2013) (quotRdR. Telegraphers v. Ry. Express Agency, Inc.
321 U.S. 342, 348-49 (1944)). Here, the defahdas on notice of the claim when the
plaintiffs filed their claim with the Departmeat Army only two years aér the alleged medical
malpractice occurred, and the defendant cadlagn that it was surprised by the plaintiffs’
ultimate filing of a lawsuit in this court.

When a plaintiff timely files and pursues adgministrative claim in compliance with
8 2401(b), therefore, the FTCA preempts applicatf the Tennessee statute of repose to bar a
later federal suit by that plaintiff. Accordinglthe plaintiffs’ claims are not barred, and the
defendant’s motion to dismiss for lack of jurisdiction will be denied.

CONCLUSION

For the reasons discussed herein, the diaid Dismiss filed by the defendant (Docket

] oy —

No. 18) will be denied.

An appropriate order will enter.

ALETAA. TRAUGE
Lhited States Dlstrlct udge
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