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IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

THE HOSPITAL AUTHORITY OF
METROPOLITAN GOVERNMENT OF
NASHVILLE AND DAVIDSON
COUNTY, TENNESSEE, d/b/a/
NASHVILLE GENERAL HOSPITAL,
V. No. 3:15-1100

MOMENTA PHARMACEUTICALS,
INC. and SANDOZ, INC.

N N , N\ ) N N N N N

MEMORANDUM AND ORDER

Presently pending i®laintiff's motion for leave to file an amended complaiBee
Docket Entry No. (“DE”) 140. For the reasons that follovjiff’'s motion isSGRANTED.!
|. PROCEDURAL BACKGROUND ?
Plaintiff Nashville General Hospital (“Plaintiff” or “NGHjiled its initial complainton

October 14, 2015SeeDE 1. The complaininvolved four separate counts against Defendants

! Although the Sixth Circuit has not addressed whether a motion to amedispoaitive
or nondispositive motion, most of the district courts in the Sixth Ciranitluding this court,
consider an order on a motion to amend todre-dispositiveSee e.g.,Gentry v The Tennessee
Board of Judicial Condu¢2017 WL 2362494, at *1 (M.D. Tenn. May 31, 2017) (“Courts have
uniformly held that motions to amend complaints are-digpositive matters that may be
determined by the magistrate judge and reviewumder the clearly erroneous or contrary to law
standard of review ...”) (citaties omitted);Chinn v. Jenkins2017 WL 1177610 (S.D. Ohio
March 31, 2017) (order denying motion to amend is not dispositk@)ng v. Jacksqor2014
WL 4272768, at *1 (E.D. Mich. Aug. 29, 2014) (“A denial of a motion to amend is a non
dispositive order.”)Hira v. New York Life Insurance Cat **1-2, 2014 WL 2177799 (E.D.
Tenn. May 23, 2014) (magistrate judge’s order on motion to amend was appropriatehamd wit
his authority because motion to amend is-d@positive);United States v. Hunte2013 WL
5280251, at *1 (S.D. Ohio Oct. 29, 2013) (stating that a magistrate judge’s ordersgdenyin
petitioner’s motions to amend a petition pursuant to 28 U.S.C. § 2855 were non-dispositive).

2 The factual background involved in this matter is discussed in detail in the
undersigned’previous Report and Recommendation (DE 114) and the subsequent memorandum
of the Chief District Judge (DE 134). This memorandum and order therefore disoulystmse
facts necessary to address the pending motion.

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnmdce/3:2015cv01100/64093/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnmdce/3:2015cv01100/64093/186/
https://dockets.justia.com/

Momenta Pharmaceuticals, Inc. (“Momenta”) and Sandoz, Inc. (“Sandozlgdtoedly referred
to as “Defendants”) under the Sherman Act, whittluded allegations ofimplementation of
unreasonable restraints on trade, monopolization, a conspiracy to monopolize, and #&tempts
monopolize. DE 1 at 1 8104. The alleged Sherman Act violations centered on the role of
Momenta and Sandoz in producing and distributing enoxaparin, a generic version of the drug
Lovenox®.Id. at 1 1113, 19, 26. The complaint was filed on behalf of both Plaintiff and a
nationwide classf persons and entities, pursuant to Fed. R. Civ. P. 23(a) anbdgbpurchased
enoxaparin from Defendants or nparty SanofiAventis (“Aventis”), who broughtovenox®
to market in the United States, beginning on September 21, @0AL 1] 20, 75.

In response to the initial complaint, Defendants jointly filed a motion to transfexatie
to the Dstrict of Massachusetts (DE 5&8nd a motion to dismiss (DE 65nd Momenta
additionally filed a separate motion tdismiss or transfer for improper venue. DE &@h
September 29, 2016, a Report and Recommendation was entered in which the undersigned
Magistrate Judge recommended that each motion be denied. DBdféadantssubsequently
filed both joint and separate objections to the Report and Recommendation. DE 117, 119. On
March 21, 2017, the District Judge issued a Memorandum Opinion that adopted in part and
declined to adopt in part the Report and Recommendation. DEA$34 resultof the District
Judge’s holdingPlaintiff’'s claims for declaratory and injunctive relief wgermitted to proceed
but Plaintiff's claim for damages was dismissétl. at 16.This was based on a finding that
Plaintiff did not have standing to seek damages under Hualkal “indirect purchaser rule,”
derived from the Supreme Court’s holdinglilmois Brick Co. v. lllinois 431 U.S. 720, 97 S.

Ct. 2061, 52 L. Ed. 2d 707 (197%yhich bars recovery ddntitrust damageom Defendants
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based onPlaintiff's purchase ofenoxaparin from a an-party drug wholesaler, McKesson
Corporation (“McKesson”), and not directly from Defendarts. at 814. Plaintiff filed the
instant motion for leave to amend thereafter. DE 140.
[I. ANALYSIS

Plaintiff statesthat its proposed amended complaint makesefundamentakchanges:
(1) the addition of a new representative plainténtified as the American Federation of State,
County and Municipal Employees District Council 37 Health & Security Plan GDT; (2) the
amendment of the claims the initial complaintto include claims filed under various state
antitrust and consumer protection laws that permit indirect purchaser standing3)athe (
addition of substantive allegations pertaining to Defendants’ conspiratorial cobdtidi41 at
5.2 The amended complaint asserts claims for damagésrthe statutesof 30 different states
and the District of Columbjareferred to as th&éindirect Purchaser Jurisdictiofi$ that allow
indirect purchasers such as NGH, DC 37, and the proposed class of plaintifisot@rr
damages, thus circumventing the federal basuzh claimsld. Plaintiff asserts that the class it
now seeks to represent is comprised of “thosepaydrs who could bring an indirect claim

under their own state’s [repealer] lawkl”

3 Plaintiff filed amotion to filethe amended complaint under sedhich was deniedSee
DE 152.

4 Plaintiff identifies these&1 jurisdictions as the following: Alabama, Arizona, Arkansas,
California, the District of Columbia, Florida, Hawaii, lllinois, lowa, Kassaviaine
Massachusetts, Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraskaja\&ew
Hampshire, New Mexico, New York, North Carolina, North Dakota, Oregon, South Dakota,
Tennessee, Utah, Vermont, West Virginia, and Wisconsin. DE 141 at 8, n.5.

3



A. Legal Standard

Rule 15 of the Federal Rules of Civil Procedure, which governs the Court’s consiterat
of the pending motion, states that leave to amend a pleading shdtielebe given when justice
so requires.’Fed. R. Civ. P. 1). The reason behind suclbly is “to reinforce the principle
that cases ‘should be tried on their merits rather thanethnicalities of pleadings.Moore v.

City of Paducahy790 F.2d 557, 559 (6th Cit986) (quotinglefft v. Sewards89 F.2d 637, 639
(6th Cir. 1982)).Howeve, the Supreme Court has indicated tivatle the moving party ught

to be afforded an opportunity to tgdges] claim on the merits one or more of the following
conditionsmay negate this directiveindue delay, bad faith, dilatory motive, repeated failure to
cure deficiencies by previous amendments, undue prejudice to the opposing partytyofutili
the proposed amendmeioman v. Davis371 U.S. 178, 182, 83 S. Ct. 227, 230, 9 L. Ed. 2d
222 (1962) Nevertheless, the determinationtasvhether justice requires permission to amend
the pleading is within the district court’s “sound discretiavdore, 790 F.2d at 559 (internal
citations omitted).

Rule 20 is also implicated by Plaintiff's motion and states that additional plaintiffs may
be joined to gending action if such plaintiffsassert any right to relief jointly, severally, or in
the alternative with respect to or arising out of the same transactionyeya®j or series of
transactions or occurrences,” and “any question of law or fact cortoradhplaintiffs will arise
in the actio’ Fed. R. Civ. P. 20(a)(1)(A), (B). Such permissive joinder of claims is encouraged
as “the impulse is toward entertaining the broadest possible scope of actioneobnsitt

fairness to the parties..” Thompsn v. Janssen Pharm., IncdNo. 15cv-2558 2015 WL



12844456, at *1 (W.D. Tenn. Dec. 21, 2015) (quotilmgted Mine Workers of Am. v. Giht&83
U.S. 715, 724 (196%)
B. Defendants’ Opposition

The crux of Defendants’ opposition focuses on the allegedtyubiliPlaintiff's proposed
amendmentsThe Sixth Circuit has made clear thatyamalysis of the futility of proposed
amendments is equivalent to the analysis undertaken as part of a Rule 12(b)(6) $eatiRose
v. Hartford Underwriters Ins. Cp203 F.3d 417, 421 (6th Cir. 2000)A] proposed amendment
is futile only if it could not withstand a Rule 12(b)(6) motion to disthis3he policy behind the
futility argument is to prevent the expenditure of unnecessary effort and resources the both
partiesand the courtSee, e.g., Matlock v. ResE1 F.2d 1236, 12401 (6th Cir. 1984)“[T]he
concern for judicialeconomy under the circumstances of thaase, is particularly advanced
through thefutility doctrine.”). However judicial economy is only seed in this caseif the
undersigneatoncludes, and the District Judge congctiratdenial ofPlaintiff's motion to amend
is required, since, as made clear in their responsive brief, Defendants plan tonblea to
dismiss under Fed. R. Civ. P. 12(b){6}he current motion is grante&eeDE 148 at 9, n.1.
While the Court does not in any way view Defendants’ casi@ittments regarding their planned
course of litigation adeliberately coercive, thigosture inevitablgffectuates such an end.

Other caurts in this circuit have commented on the inelegant nature of the futility
argument in such a context:

There is some conceptual difficulty presented when the primary basis foy's part

opposition to the filing of an amended pleading is that the pleaslihgile, i.e.

that it fails to state a claim upon which relief can be granted. A Magistrate Judge

cannot ordinarily rule on a motion to dismisseg28 U.S.C. § 636(b)(1)(A), and
denying a motion for leave to amend on grounds that the proposed newsclaim
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legally insufficient is, at least indirectly, a ruling on the merits of that claim

Consequently, rather than determining the actual legal sufficiency of the new

claim, in many cases it will suffice to determine if there is a substantial argument

to be made on that question and, if so, to allow the amended pleading to be filed

with the understanding that a motion to dismiss for failure to state a claim may

follow.
Durthaler v. Accounts Receivable Mgmt., Jido. 2:10cv-1068, 2011 WL 5008552, at 1&.D.
Ohio Oct. 20, 2011)See also Vanburen v. Ohio Dep’t of Pub. Safty. 2:13cv-1118, 2012
WL 5467526, at *4 (S.D. Ohio Nov. 9, 201@)olding that due to this “procedural roadbldck,
the better course would be to allow amendment of the compiéimtthe understanding that a
motion to dismissnay follow filing of the amended complainfResearch Inst. at Nationwide
Children’s Hosp. v. Trellis Bioscience, LL8o. 2:15¢cv-3032, 2017 WL 1487596, at *3 (S.D.
Ohio Apr. 26, 2017)same). Indeed,it'is usually a sound exercise of discretion to permit the
claim to be pleaded and to allow the merits of the claim to be tested before the Ridggeby
way of a motion to dismiss Durthaler, 2011 WL 5008552, at *4See alsoGreenwald v.
Holstein No. 2:15cv-2451, 2016 WL 9344297, at *5 (S.D. Ohio Feb. 3, 2q&&me)> With
suchguidancen mind, the Court turns to the merits of Defendants’ opposition to the motion.
(1) Personal Jurisdiction

Defendants contend that the addition of BCas a plaintiff tdhe instant lawsuit would
be futile because the Court lacks personal jurisdiction with respect to ang thatncould be

asserted b}pC 37. DE 148 at 9. DC 38 described as ‘ehealth and welfare benefit plan located

in New York covering New York puldisector employees, retirees, and their families wherever

5 This approach is also the most conceptually and intellectually consistenheitietv
that motions to amend are non-dispositive proceedings.
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they reside, and is New York’s largest public employee union.” DE 141 Bteféndants
emphasize, however, that the proposed amended complaint contains no allegation that DC 37
purchased enoxaparin in Tennessee, reimbursed its union members for enoxapanressde,

or was otherwise injured in Tennessee. DE 148 abé&fendants also rely on the recent decision

in Bristol-Myers Squibb Co. v. Superior Court of California, San Francisco, @tywhich the
Supreme Court reaffirmed that “there must &e affiliation between the forum and the
underlying controversy, principallyfor a court to exercise specific personal jurisdiction over a
defendanf 137 S. Ct. 1773, 1780, 198 L. Ed. 2d 395 (20jt)ding Goodyear Dunlop Tires
Operations, S.A. v. Browrp64 U.S. 915, 918, 131 &t. 2846, 180 LEd. 2d 796 (2011))
(internal quotations omitted).

Plaintiff responds thaDC 37’s claims are appropriately before this Court based on the
doctrine of pendenpersonaljurisdiction, which holds that “whera federal statute authorizes
nationwide service of process, and the federal and state cldamge’ from a common nucleus
of operative fact'... the district court may assert personal jurisdiction over the parties to the
related state law claims even if personal jurisdiction is not otherwise avdilable Workers
Local Union No. 17 Ins. Fund v. Philip Morris In@3 F. Supp. 2d 796, 805 (N.D. Ohio 1998)
(quoting Gibbs, 383 U.S.at 725, 86 S.Ct. 1130Q. The Court has previously determinéuat

Section 12 of the Clayton Act, the antitrust statute at issue in the instant, pedtedes for

6 Plaintiff does not assert that DC 37 is subject to general personal jurisdictioa in th
instant matter, as su@n exercise involves a court’s abilitio“hear any and all claims against
[foreign (sisterstate or foreigrcountry) corporations] when their affiliations with the State are
so ‘continuous and systematic’ as to render them essentially at home in the Staigh
Goodyear564 U.S. at 919, 131 S. Ct. 2846 (internal citation omitted).
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nationwide personal jurisdictiom the case ofcorporate defendants such as Sandoz and
Momenta.SeeDE 114 at 3839; DE 134 at 6The issue, therefore, is whether tR®urt may
exercise pendent personal jurisdiction with respect to the state law clainghtaroder the 31
“Indirect Purchaser Jurisdictions” named in the proposed amended complaint.

In providing jurisdiction over a cause of action involving enforcement of a federal right
“Congresgyranted the district courts power also to consider state law claims provided dhay ha
nucleus of pertinent facts in common with a substantial federal .tldion Workers 23 F.
Supp. 2dat 805 (quotingHargrave v. Oki Nursery, Inc§46 F.2d 716, 719 (2nd Cit980).
Here, despite Defendants’ corretiservatiorthatthe Fifth Amendment limits a court’s ability
to exercise jurisdiction over a noasident defendant (DE 148 &8), the Court takes its cue
from thelron Workersdecision in finding that such a “nucleus of pertinent facts in common”
with the pending federal claim exists in this matter:

The Supreme Court has yet to address the scope of due process protection under

the Fifth Amendment in the jurisdictional context. Since the Sixth Circuit also has

yet to address this precise issue, the Court will follow the view that Fifth

Amendment due process is satisfied when the defendant in question resides in the

United Statesind a statute provides foationwide service of process Because

this Court has personal jurisdiction over the defendants undej] thetitrust
claims, and because the state law claims alleging a conspiracy to sell and market

” Counsel for Defendants suggested during oral arguments that pendent personal
jurisdiction should not apply in the instant case because neither the Supreme CourSidhthe
Circuit has formally adopted the use of such jurisdiction. This contention is unpersodgjhe
of the use of pendent personal jurisdictions in numerous other courts in this ciroudl] as
recognition of this principle by the Sixth Circuee, e.g, Beautytuft, Inc. v. Factory Ins. Ass’n
431 F.2d 1122, 1128 (6th Cir. 1970) (affirming the district court’s exercise of pendent personal
jurisdiction); Capitol Specialty Ins. Corp. v. Splash Dogs, |.IB0O1 F. Supp. 2d 657, 668 (S.D.
Ohio 2011) (“The Court has little difficulty applying this concept her&8nnett v. Steindriff
Iron & Metal Co, 714 F. Supp. 895, 897 (M.D. Tenn. 1989) (noting that pendent jurisdiction “is
a matter for the discretion of the court”).



tobacco derive from a camon nucleus of operative facts with the federal claims,

the Court need not reach the question of whether personal jurisdiction with

respect to the state laglaims is otherwise available .Accordingly, the Court

finds that it has jurisdiction over Defdants ..as to both the federal and state law

claims contained in the Amended Complaint.
Iron Workers 23 F. Supp. 2d at 8a36. There is at least a substantial argument to be made as to
jurisdiction, and the Court therefore declines to find futilitytlois ground
(2) Statute of Limitations

(a) Accrual of cause of action

Defendants additionallgllege that the proposed amended complaint is futile because any
potential claim asserted by DC 37 is barbgdthe relevant statute of limitations, whidguires
a plaintiff to file its antitrust actionwithin four years after the cause of action accrued
15 U.S.C § 15b® Defendant states that any claiasserted by NGH or DC 37 and all proposed
state law claimegan accruing in January of 2012, when-party Amphastar wagermitted to
beginselling enoxaparin, thus rendering thinarred any claims brought after February of 2016.
DE 148 at 2232 Plaintiff responds by first arguing that such claims did not begin accruing in
January of 2012 becaus¥aintiff alleges damages “through the present,” and that even if such
claims had begun accruing in January of 2012, the statute of limitations was tplsathb
Defendants’ fraudulent concealment of their actions and the discovery rulett¢heofavhich

holds that accrual occurs when the plaintiff discoveratthe has been injed and who caused

the injury” Med. Ctr. at Elizabeth Place v. Premier Health Partnéts. 3:12cv-26, 2016 WL

8 Defendants also note that most of the state law claims proffered in the amended
complaint are similarly subject to feyear statutes of limitation. DE 148 at-23, n.9.

® Amphastar’s role in the current case is discussed in detail in previous opinions from
both the undersigned atlae Chief District JudgeseeDE 114, 134.
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9460026, at *14 (S.D. Ohio Oct. 6, 201(@uotingIn re CopperAntitrust Litig, 436 F.3d 782,
789 (7th Cir. 2006)) (internal quotations omitted).

In an antitrust lawsuit, the cause of action accrues and the accompanying limitation
period commenceseach time a defendant commits act that injures the plainti§’business.”
In re SoutheastermMilk Antitrust Litig, 555 F. Supp. 2d 934, 94 (E.D. Tenn. 2008(citing
Zenith Radio Corp. v. Hazeltine Research, 1401 U.S. 321, 91 SCt. 795, 28 L.Ed. 2d 77
(1971). When a plaintiff alleges a continuing antitruwsblation, the cause of actioratcrues
each time a plaintiff is injured by an act of the defendaB®arhosky Oils, Inc. v. Union Oil Co.
of California, 665 F.2d 74, 81 (6th Cirl981) However, even in the event of an alleged
continuing violation, anovert act by the defendant is required to restart the statute of limitations
and the statute runs from the lasert act.”"Peck v. Gen. Motors Corp894 F.2d 844, 849 (6th
Cir. 1990)(internal citation omitted)Such an overt adhvolvesboth “a new andndependent
act that is not merely a reaffirmation of a previaat' and that ihflict[s] new and accumulating
injury on the plaintiff.”Southeastern Milks55 F. Supp. 2d at 947 (internal citation omitted).

Here, Plaintiff alleges ongoing harm in ligbt the “supracompetitive prices resulting
from Defendants’ conspiracy.” DE 153 at (c®ing to DE 143 at Y 71, 74, 76, 79, and. 83)e
factthat Amphastar was finally permitted to begin selling genemoxaparin in January of 2012
does not necessariljean that the instant cause of action began accruing at thatTimae.
proposed amended complaint alleges, among other thimgsthewholesaleprice of generic
enoxaparirdid not begin to decline until May of 2012 asubsequentlybegan plummeting” in
2014 until which time Plaintiff claims to have paidhundreds of millionsof dollars in

overcharges$ DE 143 at 11 74-75. As noted by the Supreme Court:
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Antitrust law provides that, in the case of a “continuing violation,” say, a-price

fixing conspiracy that brings about a series of unlawfully high priced sales over a

period of years, “each overt act that is part of the violation and that injures the

plaintiff,” e.g.,each sale to the plaintiff, “starts the statutory period runningnaga

regardless of # plaintiff's knowledge of the alleged illegality at much earlier

times.”
Klehr v. A.O. Smith Corp521 U.S. 179, 189, 117 S. Ct. 1984, 1990, 138 L. Ed. 2d 373 (1997)
(internal citations omittedSuch a pricdixing conspiracy is alleged in trmendedcomplaint
with overpayments occurring well past Amphastar’'s entry into the markeniuadaof 2012.
Indeed,Plaintiff seeks to represent specific individuals and entities that bduayenox® or
generic enoxaparin “from September 21, 20ftkrpugh the pesent....” DE 143 at § 83
(emphasis addedJjhe Court finds thathere is substantial merit to Plaintiff’'s contention that the
claims in the proposed amended complaint are timelysaadl claims are therefonet futile for
purposes of the pending motion to amend.

(b) Fraudulent concealment

With respect to alleged fraudulent concealm®afendants arguiat Plaintiff hadailed
to plead fraudulent concealment with the requisite level of particulaniteer Fed. R. Civ. P.
9(b).1° To establish fraudeht concealmenta party must plead and provél) wrongful
concealment of their actions by the defendants; (2) failure of the plaintiff toveis the
operative facts that are the basis of his cause of action within the limitaticos; pend

(3) plaintff’ s due diligence until discovery of the faddayco Corp. v. Goodyear Tire & Rubber

Co, 523 F.2d 389, 394 (6th Cir. 1975)lthough Plaintiff's allegationshere of fraudulent

1 This position was advanced by Defendants during oral arguments.
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concealment are not extensiibe Court declines to hold that the possipilof fraudulent
concealmenits futile at this early stage of litigatioBeeJones v. TransOhio Sav. Assi7 F.2d
1037, 1043 (6th Cir. 1984)We are unprepared to hold, prior to any discovery on the issue, that
Appellants can prove no set of facts sigtent with these allegations sufficient to toll the statute
of limitations. Appellants are entitled to have their cause tried on the merits if th@yasee that
the doctrine of fraudulent concealment should be applied to theif)cd3k Packaged lce723
F. Supp. 2cat 1018 ([W] here there is a dispute as to the issue of fraudulent concealment, the
guestion is one for the jury.”) (quotin@ry Cleaning & Laundry Institute of Detroit, Inc. v.
Flom’s Corp.,841 F. Supp. 212, 216 (E.Blich. 1993).

In numbered paragraphs 2 andf3the amended complainDE 143) Plaintiff alleges
that Defendants secretly manipulated the gendrieg approval process to further their
monopolization schemePRlaintiff's allegations of secrecy and concealment by Defendants
continue throughout at least numbered allegations 36 throughh®&Se same allegations also
describe the fraudulent concealment as the failure of Momenta’'s expertsdssielfe conflicts
of interest as required kile USP, the scientific organizatitimat sets (among other things) drug
standards enforced by the FDA. Further, it is entirely plausible that tlyerequired due
diligence in discovery of the facts of Defendants’ conduct is reliance cselheporting rules
of the USP, as alleged in Plaintiffs proposed modified numbered allegation 2heand

numbered allegation 71 (see DE 159)The Court finds that there is a substantial argument that

1t An order directing that Plaintiff's notice of additional allegations (I39) be unsealed
is entered separatelySee alsdDE 158 and DE 162.The Court has considered Defendants’
response to the supplemental allegations, and for the reasons herein, does not find that the
arguments made by Defendants compel denial of the motion to amend.
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the amended compldinwith the proposed additional allegationglausibly, and therefore
sufficiently, alleges affirmative acts offraudulent concealment. For that reason, the Court
declines to deny the motion to amend as fifile.
(3) Standing

Defendants argue that Plaintiffiroposal to represent “aationwide classunder the
laws of 31 different jurisdictions is futile because NGH and DC 37, who reside for pugdoses
this motion in Tennessee and New York, respectivatk standing to assert claims loehalf of
individuals from the other 2furisdictions.DE 148 at 23. Defendants rely encase rom the
Eastern District of Michigan in which the court noted that to establish standangjass action
suit, the “named plaintiffs who represent a class must allege and show that they persanally
been injured, not that injury has been suffered by other, unidentified members of th class
which they belong and which they purport to represéntre Packaged Icéntitrust Litig, 779
F. Supp. 2d642, 657(E.D. Mich. 2011)“Packaged Ice T) (quotingLewis v. Casey518 U.S.
343, 357, 116 S. Ct. 24, 2183 135 L. Ed. 2d 60§1996)). The court ultimately held that the
named plaintiffs in that case, which consisted of indirect purchasers trdgdésiCalifornia,
Florida, Indiana, Michigan, and New York, lacked standing to assert claims pustiataws
of 26 additional states in which none of them resided or suffered the injury in quéstian.

657-58.

2The Courtfurthernotes that the tolling argument basedfiaudulent concealment may
be academic to the extent that it ggnply an alternative to Plaintiff's contention that the
amended complaint is not untimely because of alleged ongoing antitrust violatiamseiation
with which the Court concurs as dissed herein.
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Plaintiff does not dispute thdackaged Icdl holding, instead arguing that the Court’s
analysis should be guided lan earlier decision inwhich the Sixth Circuit held that once
standing has been established with respect to a named plaintiff, the issue of fahatistiff
will be able to represent the putatigkass, including absent class members, depends solely on
whether he is able tmeet the additional criteria encompassed in Rule 23 of the Federal Rules of
Civil Proceduré Fallick v. Nationwide Mut. Ins. Cp.162 F.3d 410, 423 (6th Cir. 1998)
(internal citation omitted}? Plaintiff contends that Defendants confuse the issue adisgmwith
the alequacy of class representation and argues ithaccordance witlrallick, the ability of
NGH and DC 37 to seek relief on behalf of thenaned class members residing in the
remaining 29 state jurisdictions should be determined as pé#neaflass certification process
and not a motion to dismiss (or a motion to amend). DE 153 at #4Tt& Court agrees.

Weighing in favor of Plaintiff's argument is a case from the Northern Diifi©hio, in
which the district courtapplyingFallick, discussed standing and class certificasrpart of a
motion to dismissin a similar scenario involving indirect purchaser plaintiffs seeking relief
under the consumer protection statutes of twenty different state jurisdictions:

This Court would similagt confuse Article Il stading and Federal Civil Rule

23's requirements if it would, at this stage, dismiss all dtateclaims but those

of the jurisdictions in which the named Indirect Purchaser Plaintiffs reside

which they are connected. Bothetmamed Indirect Purchaser Plaintiffs and the

absent members of the putative class identify the same general cause for their
injuries: the alleged priegxing and customer allocation conspiracy. The named

13 Plaintiff also notes that the district court Rackaged Icdl failed to consider the
Fallick decision in its opinion. DE 153 at 16.

14 As discusseduprg the futility analysis is the equivalent of a Rule 12(b)(6) analysis.
See Rose203 F.3d at 421 (6th Cir. 2000) (“[A] proposed amendment is futile only if it could not
withstand a Rule 12(b)(6) motion to dismiss.”).
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Indirect Purchaser Plaintiffs merely seek relief themselves under the statutes
of the jurisdictions in which they reside, and seek similar relief for absest clas
members under the antitrust and consumer protection statutes of each such class
member's state. Properly understood, neither plaintiff ginguseeks relief for
themselves under the laws of a foreign state jurisdiction. [Emeended
complaint] contains a mixture of stataw claims only because the Indirect
Purchaser Plaintiffs bring this suit as a proposed class action.
In re Polyurethane &am Antitrust Litig, 799 F. Supp. 2d 777, 806 (N.D. Ohio 20{dmphasis
in original). Similarly, the Court follows thd-allick decision in concluding that the current
standing dispute, which has been raised by Defendants in response to a motion fto leave
amend a complaint, would be more appropriately addressed following a ruling on class
certification.Seeln re Cast Iron Soil Pipe And Fittings Antitrust LitigNo. 1:14MD-2508, 2015
WL 5166014, at *19 (E.D. Tenn. June 24, 20¢%) the Court were talecide the standing issue
at this juncture on the basis that the named plaintiffs do not reside in some otdebeustier
whose laws they bring claims on behalf of the class, it would not be giving due appnetciat
the complex nature of Article Il standing in class actions and the nuances ef clas
certification.”); see also In re Auto. Parts Antitrust LitigNo. 12MD-02311, 2013 WL 2456612,
at *11 (E.D. Mich. June 6, 2018)T] he Court finds the better path is to defer this issue until the
class ertification stage). The Court therefore rejects Defendanfigtility arguments as to
standing for purposes of this motion to amend.
(4) The Purported Class

Defendants assert th&tlaintiff's attempt to “rewrite its class definition” to include

indirect purchasers of enoxaparin from 31 different jurisdictions is both futile and unduly
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prejudicial. DE 148 at 2&27.1° Defendants argue that neither NGH nor DC 37 fit within their
proposed class of plaintiffs becauéa) neither entityindirectly purchaseernoxaparin “fortheir
own use and not for resale” as described in the proposed class (DE 143 -&@3jfvéth NGH
instead reselling enoxaparin through the NGH pharmacy and DC 37 reimbursimegritsers for
their use of enoxaparin; and (b) the interests of the indirect purchasers, such ahé&&hd t
payors, such as DC 37, and the actual consumers of enoxaparin all conflict, aosttextari
Defendants contend “will plunge this case into chaos.” DE 148 at 27-29.

Defendantsargumens againbroachprecisely he types ofssues thatare better suited for
a class certification determinatigor at the very least a Rule 12(b)(6) analysi8)is point is
perhapsbest accentuated by the dearth of case law cited by Defendants involving @ distri
court’s denial of a motion to ameadcomplain based omproposedchanges to a class definition.
The Court acknowledges thatfendantdavecited one suclkdecision from the Eastern District
of New York, Pierrev. JC Penney Cpin which a motion to amend was denied, to support their
argument that futility has served abasis for courts to deny motions seeking leave to amend a

complaint to include a redefined class of proposed plaintiffs. DE 148 @h27acts in that case

s Defendants also arguseeDE 163) that Plaintiff is definitionally excluded from its
own proposed new classeeDE 159) because the class excludes persons who transacted in
generic enoxaparin or Loverdfor purposes of resale, and the motion to amend must therefore
be denied as futild=irst, he Court agrees with Plaintiff that there is a reasonable construction of
this class definitior(seeDE 166) namely, that Plaintiff is not excluded from the class, but can
only claim damages for transactions where Plaintiff dispenses to patiétsto®an cost, which
was previously alleged by Plaintif¢eDE 143 at L1). The Cott further concurs that this is a
semantics issue at best; nevertheless, to address Defendants’ stranpeetatien of the class
definition, the Court will permit insertion of the word “only” in Plaintiff's classclusion, as
proposed by Plaintiff. See DE 166 at 2, n.1. Finally, for all of the reasons stated herein, the
Court finds that Defendants’ arguments about the propriety of the class do not cdmgeica
of futility for purposes of a motion to amend.
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however,are distinguishable from the instanatter, including the significamlifferencethat the
district court had already allowed the plaintiffs Rierre to amend their complaint on two
occasionsPierre, No. 034782 2006 WL 407553, at *{E.D.N.Y. Feb. 21, 2006 The court
ultimatelyheld that the third amended complaint proposed byRiegre plaintiffs, which sought
to add newcauses of actigrutterly failed to state an actionable claim under 42 U.S.C. § 1981,
thus rendering the proposed amendments futlleat *4. Even then, the couwtenied the motion
without prejudice to allow the plaintiff an opportunity to seek amendment of the proposed class
Id. at *6-7. Thisis far from analogous to the facts at issue .here

Defendants claim that the proposed amended complaint’s class deffaitsoto cover
Plaintiff because it seeks to encompabsndividuals and entities residing in the United States
that indirectly purchased enoxaparin “for their own use and not for resale.” DE 143283.
Defendang notethat Plaintiff identified itself in the original complainas an entity that buys
enoxaparin and “dispenses the drugs to hospital patients-sallsethem through the NGH
pharmacy.” DE 1 at § 1IHowever,even if the Court chose to hoRlaintiff to its original
complaint,that initial definition does notefinitively—and especially not at this stage of this
proceeding—exclude Plaintiff from seeking damages based ordigpersalof enoxaparin to
patientsat NGH sometimes at its own cosDE 143 at  11)separate from its resale of
eroxaparin through its pharmacRegardless, such parsing of definitions is not appropriate at
this stageof litigation in light of the liberal pleading standard set forth by Rule 3&e

Broughton v. St. John Health Sy846 F. Supp. 2d 764, 775 (E.D. Mich. 2003}ranting leave

16 Notably, counsel for the plaintiffs ifad to evenappear for oral argumentan the
motion for leave to amend the complaiterre, 2006 WL 407553, at *1.
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freely underRule 15 ‘reinforce[s] the principle that cases should be tried on their merits rather
than the technicalities of pleading3.(quotingTefft 689 F.2d at 630

Defendants’ argument with respect to DC 37 similarly unpersuasive. Defendant
employ semantic dexterity to contetiht DC 37 does not fit within the proposed class definition
becausdOC 37, as a health and welfare benefit plan, doesusef’ enoxapariras described in
the proposed class definition. DE 148 at 28. Yet the amended complaint defines DC 37 as an
entity that “indirectly purchased, paid, and reimbursed.tvenox®and/or generic enoxaparin
intended for consumption by its members, retirees, and their families[.]” DE 1432af(Tfie
proposed clasdefinition with respect to indirect purchasers includes “[a]ll pessol entities
that ... indirectly purchased ... for their own use and not for resale Lovenox® or generic
enoxaparin.”ld. at § 83. This appears to cover an entity that indirectly pseshthe subject
drugs and distibutes them to its own members.

A class representative mugidssess the same irget and suffer the same injuag the
class membersReid v. White Motor Corp886 F.2d 1462, 1471 (6th Cir. 198@uotingEast
Texas Moto Freight System, Inc. v. Rodriguei31 U.S. 395, 403, 97 &t. 1891, 1896, 52 L.

Ed. 2d 453 (1977) (internal quotations omitted)lhe amended complaint makes clear the
allegation that DC 37, as an indirect purchaser, paid overchargesvienox® and @oxaparin
as a result oDefendants’ monopolization effortSeeDE 143 at | 3, 81, 119he fact that
DC 37 did not physically ingest these drugs, which appears to be the primary compbnent
Defendants’ argument, does not negate DC 37’s involvement in indirectly pughlasm for
subsequentise by their memberdhe Court also finds support for its determinationthie

decision inIn re Nexium Antitrust Litigationcited in Plaintiff's brief (DE 153 at 2@1), in
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which the First Circuitaffirmeda distict court’s certification of a similarly described class with
named plaintiffs who wereuhion health and welfare funds that reimburse plan members for
prescription drug8 which consisted of [a]ll persons or entities in the United States and its
territories who purchased or paid for some or all of the purchase price for Nexium d-its A
rated generic equivalents for consumption by themselves, their families, or their members,
employees, insuredparticipants or beneficiaries[.J77 F.3d 9, 13-14 (1st Cir. 2015).

Defendants’ additional assertion that Plaintiff’'s proposed class definitiortesable due
to potential conflicts between putative class membersinslarly unavailing. Citing In re
Warfarin Sodium Antitrust Litig.391 F.3d 516 (3d Cir. 2004)efendants seamlessly claim that
DC 37, NGH, and consumers are “fundamentally different groups that, at aumnirequire
separate counsel and representatives to ensure adequate representation.” DE8148ig
however, is a shallow interpegton of the Third Circuit’s ruling, which actually rejected the very
argument regarding class member conflict that Defendants in the instantcaggdffered:

[W]e reject Appellantstontention that the interests of the class members were in

conflict in such a way that the District Court abused its discretion in certifying a

single class including several types of injured plaintiffs. As the DistrictrtCou

found, the named parties, who included consumers and [third party paa®rs]

well as consumers from the indirect purchaser states, all shared the same goal of

establishing the liability of DuPont, suffered the same injury resulting from the

overpayment for warfarin sodium, and sought essentially the same damages by

way d compensation for overpayment. Although some courts have created

subclasses of class action plaintiffs where there are confliats#evest among

class members we do not believe that this was required in this case. Appellants

have only asserted, rather than established, aneinheonflict among consumers

and between consumers and [third party payors].

Warfarin Sodium 391 F.3d at 5333. The fact that the Third Circuit viewed favorably the

presence of separate coah$or the consumers and thighrty payorsdoes not amountta
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mandate that such separate representation exist in every class action s@atordnis sufficient

to overcome anwssertion by Defendantkat Plaintiff’'s proposed amendment in this regard is
futile. See id at 533 {Appellants have only asserted, rather than established, an inherent conflict
among consumers and between consumers and [third party pgyors].”

Defendantsfurther argue that NGH has abandoned its previous position as a direct
purchaser and now seeks to improperly fundamentally charegendature of this case by
shoehorning indirect purchaser claims into the lawsuit, thus causing undue prejodic
Defendants. DE 148 at Z81. Defendants cite several cases in support of this position, although
none support denial of a motion to amend ioage involving factsimilar to thosecurrently
before the CourtSeeTown of Lexington v. Pharmacia CorgNo. 12cv-11645, 2015 WL
1321448, at *4 (D. Mass. Mar. 24, 201&)enying motion to file amended complaint that
changed theory of case from deferntdafailure to regulate levels gfolychlorinated biphenyls
in schools to defendants’ negligence in using contaminated caulk that allegestd tacreased
levels ofpolychlorinated bipheny)s AcostaMestre v. Hilton Int’l of Puerto Rico, Inc156 F.3d
49, 51 (1st Cir. 1998[affirming district court’s denial of motion to amend complaint that was
filed near the close of discovery period, which had been extended on three previoimsccas
and added a new defendanbavis v. Lenox Hill Hosp.No. 03cv-3746 DLC, 2004 WL
1926086, at *4 (S.D.N.Y. Aug. 31, 200@)enying motion to amend that was filed after the close
of class discovery)Bissell Homecare, Inc. v. PRC Indus., |ndo. 1:13cv-1182, 2014 WL
3756131, at *16 (W.D. Mich. July 31, 2014inding that a motion to amend the complaint that
was not filed until after the opposing party’s motion to dismiss for lack of persorsigtion

was pending, and several months “after the basis of the amendment was or should have been
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knownto Plaintiff basedn Defendans Answer’ should be deniegdNat’| Union Fire Ins.Co.
of Pittsburgh, Pa. v. Cort'lllinois Corp., 113 F.R.D. 527, 531 (N.D. Ill. 198@denying
defendant’s motion to join excess insurers as counterclaim defendants under Fed. R. Civ. P.
13(h)); Morongo Band of Mission Indians v. Rps#93 F.2d 1074, 1079 (9th Cir. 1990)
(affirming district court’s denial of motion to amendmplaint that sought to change actfoom
enforcement of an Indian tribe’s sovereign power under federal common |laemtdederal
claims involving the Racketeer Influenced and Corrupt Organizations Act, cridepeedation
and trespass statutes, and claims brought pursuant to 42 U.S.C. §MB@8&8sippi Assi of
Cooperatives v. Farmers Home Admih39 F.R.D. 542, 5443 (D.D.C. 1991)denying motion
to amend complaint in a case brought under the Freedom of Information Act in which khe bul
of the documents” sought by the subject plaintiffs had already been provided jblefotdfs
moved to add new partieand clams involving alleged civil rights violations and the
Administrative Procedure At

In contrast the proposed amended complaintthe instant mattecontinues to assert
antitrust violations committed by Defendantaf bow focuses on statutes from 3tigdictions
that permit “indirect purchaser” standing, thmsrportedlycuring the defect contained in the
original complaint that precluded Plaintiff froseeking damages pursuantltmois Brick. This
is a far cry from “plung[ing] this case into chaos,” as Defendant claimsl43Eat 29. Of note,
Plaintiff reports that Defendants “have propounded no affirmative discovery and nbweage
has occurred.” DE 153 at 19. Defendants’ assertion of undue pregiditis stage of litigation
rings hollow, andhe Courtthereforefinds no compelling reason to deny the motion to amend as

either futile or unduly prejudicial based on the class certification issues.
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(5) Unjust Enrichment

Defendants finally argue that Plaintiff’'s unjust enrichment claim is futitethus subject
to dismissalsolely because the amended complaint does not specify which of the unjust
enrichment laws from the various states are being invoked. DE 148 @eféhdants again rely
on thePackaged Icél decision,in which the district cot dismissedhe “undifferentiated unjust
enrichment claims” proffered by indirect purchasers because such claims “dakentity the
states under whose laws they brought their claims.” 779 F. Supp67-68 (citing In re
Chocolate Confectionary Antitsti Litig., 602 F. Supp. 2d 538, 587 (M.D. Pa. 2009)

There is support for Defendants’ argument tRktintiff's failure to identify any of the
laws under which its unjust enrichment claims might proeegdantsdismissalof such claims
SeeAuto. Parts 2013 WL 2456612, at *31 (holding that the indirect purchaser plaintiffs’
“failure to identify thaunjustenrichmentaws of any particular jurisdiction subjects the causes of
action to dismissg). However, given the liberal standard containeéad. R.Civ. P. 1%a), the
Court finds that dismissal is not appropriate based on the alleged futility ofojpespd unjust
enrichment claim. The Court finds persuasive the course taken @htbeolate Confectionary
decision, which is cited favorably Packaged Icell, andin which the district court provided the
subject plaintiffs an opportunity to amend their complaint to identify the laws unden iaic
proposed unjust enrichment claims would proc&akChocolate Confectionary602 F. Supp.
2d at 587 M.D. Pa. 2009)(“The ... plaintiffs will be permitted to pursue theganjust
enrichment]claims in the form of a second amended complaint provided, however, that they
clearly identify the state jurisdictions invoked ther8inThe Court also relies on ehdistrict

court’s decision irin re Static Random Access Memory (SRAM) Antitrust L8880 F. Supp. 2d
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896 (N.D. Cal. 2008) another case cited favorahly both thePackaged Icdl opinion and
Defendantsbrief (DE 148 at 3132), which similarly permied the subject indirect purchaser
plaintiffs to cure this defectSee SRAM 580 F. Supp. 2dat 910 (“[T]he Court dismisses
Plaintiffs’ unjust enrichment claim with leave to amend. If Plaintiffglesad this claimthey
must identify which State’s or Set’ law they rely upori). For all of these reasons, the Court
finds that permitting Plaintiff to modify its proposed amended complaint to identify flastun
enrichment claims by state, rather than denying amendment at thik most consistent with

Fed R. Civ. P. 15.

[ll. CONCLUSION
Based on the foregoing, Plaintiff's motion for leave to file an amended complaint
(DE 140 is GRANTED, with the additional allegations described in Plaintiff's notice filed on
September 15, 2017 (DE 159), and the addél modification that Plaintiff specify the state
laws under which it asserts its unjust enrichment claindaintiff shall file this amended
complaint within seven (7) days of the date of entry of this Order. Defenddralea28 days

after the filng of the amended complaint to answer or otherwise resgond.

17 Although the Court previously entered an ord2E (139) allowing Defendants thirty
days from entry of any order granting the motion to amend to file an answer prespense,
that order did nohecessarilycontemplate that further modification of the amended complaint
might be directed. Additionally, given that the Federal Rules of Civil Procegemerally
compute time in increments seven (7) days, the time for Defendants to respond is amended to
allow for a 28-day (rather than a 30-day) resporg&se alsd-ed. R. Civ. P. 15(a)(3).
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Any party objecting to this memorandum opinion and order may seek review byfway
“motion for review” in accordance with Local Rule 72.02(b), which must be filed nwithi
fourteen (14) days after service of this memorandum and order.

It is SO ORDERED.

ARBARA D. HOFMES \
nited States Magistrate Judge
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