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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

THE HOSPITAL AUTHORTIY OF
METOPOLITAN GOVERNMENT OF
NASHVILLE AND DAVIDSON
COUNTY, TENNESSEE, d/b/a
NASHVILLE GENERAL HOSPITAL
and AMERICAN FEDERATION OF
STATE, COUNTY AND MUNICPAL
EMPLOYEESDISTRICT COUNCIL 37
HEALTH & SECURITY PLAN,

No. 3:15-cv-01100

Plaintiffs,
V.

MOMENTA PHARMACEUTICALS,
INC. and SANDOZ INC.,

N N N N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION

Pending before the Courthashville General Hospital (‘NGH”) and American Federation
of State, County and Municipal Employees District Council 37 Health & SecuatysR“DC
37") (collectively “Plaintiffs”) Renewed Motion for Class Certificatiand Agointment of Class
Counsel. (Doc. No. 349.Momenta Pharmaceuticals, Inc. (“Momenta”) and Sandoz Inc.
(“Sandoz”) (collectively “Defendantstave responded in opposition (Doc. No. 361) and also filed
a Motion to Exclude the Report and Opinions of PlaisitiExpert Dr. Russell L. Lamb (Doc. No.
360). Plaintiffs filed both a reply in support of their renewed class certdicatiotion (Doc. No.
369) and a response to Defendari®ition to Exclude (Doc. No. 367). The Court held an
evidentiary hearing on theseotions on July 12, 2019. After the evidentiary hearing, the Court

requested podtearing briefs from the parties, which have been filed. (Doc. Nos. 384 A38ie
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Court’s count, there have been no fewer than seven briefs regarding clagsatertjtine aborted
evidentiary hearing, amendment of the class definition, and one full evidemdging. Needless
to say, these issues are ripe and ready to be decided. Feasloas that follow, the Court will
deny Defendants’ Motion to Exclude the Repant Opinions of Plaintiffs Expert Dr. Russell L.
Lamb and grant Plaintiffs’ Renewed Motion for Class Certification.

A. ProceduraBackground

On October 14, 2015, NGH filed its initial complaint against the Defendantsngltegr
separatecounts under the Sherm@mtitrust Act (“Sherman Act”). Doc. No. 1.)NGH sought
damages, as well as declaratory and injunctive reléefa{ 27.) NGH braght its claims on behalf
of itself and a nationwide class of persons and entities, pursuidret @ass Action Fairness Act
of 2005 (“CAFA”) and Fed. R. Civ. P. 23(a) and ()L @t6, 21.) As explained in more detail in
Section Binfra, the alleged Sherman Act violations centered on thehat®efendantplayed in
a conspiracy to monopolize the production and distributi@nokaparina generic version of the
drug Lovenox®. id. at 423.)

In response tthe complaint, Defendants filed a motion to transfer the case to the District
of Massachusetts andMotion to Dismiss.(Doc. Nos. 65, 68.Momenta additionally filed a
separateMotion to Dismiss orTransfer forimproper \enue. (Doc. No. 62.) O8eptember 29,
2016, Magistrate Juddggarbara Holme®ntered a Report and Recommendation recommending
that the motions be denied. (Doc. No. 114.) Defendants filed joint and separate objections to the

Report and Recommendatiofpboc. Nos. 117, 119.) On March 21, 2017, the Court issued a

! The following procedural and factual background is largely drawn from the Cpridts
Memorandum Opinion granting in part and denying in part Defendants’ Motions tosBigbae
Doc. No. 253.) The Court reiterates this background information to properly contexttredi
parties’ class certification arguments.



Memorandum Opinion that adopted in part and declined to adopt inthmReport and
Recommendation. (Doc. No. 134.) The Calistnissed NGH’s Sherman Act claimms the ground
thatNGH did not have standing to seek damages under the€atgliurchaser rule(ld. at 814.)
However, NGH’'s Sherman Act claims were permitted to proceedkeolaratoryand injunctive
theories of relief.Ifl. at 16.)

Thereafter, NGH filed a motion for leave to file an amended complaint. (Doc. No. 140.)
The amended complaint contained three primary chandgshe addition of DC 37 ag new
representative plaintiff; (2) the addition of various state antitrust and rmo@ngrotection claims;
and (3) the addition of new substantive allegations pertaining to Defendants’ alleged
anticompetitiveconduct. (Doc. No. 141 at 5.) Defendants filed a response in opposition. (Doc.
No. 148.) Ultimately, Magistrate Judd#olmesgraned Plaintiffs’ motion for leave to file an
amended complaint, and Plaintiffs filed their amended compdairibecember 21, 2017. (Doc.
No. 191.) Defendants then filed three Motions to Dismiss under Federal Rules d?iGoaldure
12(b)(1), 12(b)(2), andl@)(b)(6) (Doc. Nos. 193, 195, 197.) The Court granted Defendants’ Rule
12(b)(1) motion, denied the Rule 12(b)(2) motion, and granted in part and denied in part the
12(b)(6) motion. $eeDoc. No. 253.) The net result of these rulings was that Plaintiffs’ federal
Sherman Act claims were dismissed but the majority of their state law antitrust clarms we
allowed to proceedSeeDoc. No. 254 at 1-2.) Defendants filedo Motions for Reconsieration
of the Court’s Rule 12(b)(2) ruling, both of which were deni8eeDoc. Nos 257, 258, 275, 276.)

The parties then proceeded to the class certification phase. After Rlaintiial Motion
for Class Certification (Doc. No. 243) was fully briefed, the Court determinedritetidentiary
hearing was necessary and set the hearing for May 13, Z3&ERdc. No. 283.) At the conclusion

of the first day of the evidentiary hearing, the Court inquired into the Plgimifjective criteria



for idenifying members of the clasg&SeeDoc. No. 329 at 172.) In response to this line of inquiry,
Plaintiffs returned the next day withh amended classefinition that contained substantial
changes(Doc. No. 330 at 12.) In light of thtevelopmentthe Courtcontinued the evidentiary
hearing, denied Plaintiffs’ initial Motion for Class Certification (Doc. No. 248)moot, and
allowed Plaintiffsleaveto file a Motion to Amend the Class Definition (Doc. No. 3Haintiffs
filed their Motion to Amend the Cés Definition (Doc. No. 321), which the Court granted. (Doc.
No. 340.) The parties thewriefedthe new class definition, the Court heldotrer evidentiary
hearing, and the matter is now ripe for disposition.

B. Factual Background

NGH is a metropolitancharity hospital that purchases certain drugs it administers,
including thegenericanticoagulant enoxaparin. (Doc. No. 191-&t6DC 37 is a norofit health
and welfare benefit plan covering public sector employestsgees and their familiesld()
Plaintiffs allege that they have, and will continue to, indirectly purchase odgreimburseent
for Lovenox® and enoxaparind( at 7-8.)

The drug at issue, enoxaparin, is used in the prevention and treatment of deep vein
thrombosis and in the treatment of heart attadils.af 10.) SanoftAventis (“Aventis”), a non
party to this lawsuitbrought enoxaparin to market in the United States under the brand name
Lovenox® and held a patent on the drug, which was subsequently held to be unenforceable in
2007. (d. at10-11.)

However, Momenta is the assignee of a patent (the “886 Patent”) for a cherasd
used to test thquality of enoxaparin (“Method <207>")Id. at 13) In 2003, Momenta entered
into a collaboration agreeme(ihe “Collaboration Agreementiith Sandoz, whereby Sandoz

eventually began manufacturing and selling generic enoxajiakiat 11:14.) The Collaboration



Agreement provided for profgharing between Momenta and Sandoz raggi®andoz’s sales of
its generic enoxaparin, so long @efendantgemained the sole source of generic enoxaparin in
the United Statesld. at 13.) Further, the Collaboration Agreement provided for Momenta to
receive “milestone payments” if Sandoz remaittesl sole supplier of generic enoxaparia.)(
Essentially, the Collaboration Agreement provided Momenta with a powerful imedotuse
whatever rights it had to prevent other parties from entering the genexapamin market.

By 2007, Aventis had regpsted that thenited States Pharmacopeial ConventitySP”)
adopt criteria for enoxaparin that included a standardizsttb assure that enoxaparin produced
by drug companiem the United Statesiet chemical criteria approved by the FBAd. at 16)
Aventis’s proposed method for testing enoxaparin was Method <2@7PA( that time,Aventis
had a pending patent application for Method <20%k.gt 17.) Defendants, who participated in
the relevant USP review panel, objected to Aventis having a patent that coveredlaadstad
USP test, contending that the test, once adopted, should be free for anyone lch)uaéer
discussions with USP, Aventis agreed to abandon its patent applicédioat {8.) However,
unbeknownst to the USP panel, Momenta had its own patent application petiting86
Paternt—that, when granted, would give Momenta patent rights that could be asserted agdinst thir
paries that used Method <2073d(at 1819.)In December 2009, the USP approved and adopted
Method <207>as the standardized test to assure enoxaparin quality, and the 886 Patent was issued
shortly thereafter(ld. at 13, 19.) Plaintiffs allege that, had Defendants disclosed dheir

application for the 886 Patent, the UBBuld have either required Momenta to abandon its patent

2 The USPis a scientift nonprofit organization that sets standards for identity, strength,
guality, and purity of medicines, food ingredients, and dietary supplements thatraraotured,
distributed, and consumed worldwide, and tH&P standards are enforceable as bindinthby
United States Food and Drug Administration (“FDA”). 21 U.S.C. § 351(b).
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rights, as it did with Aventis, or chosen an alternative test that would not hamesblgject to
patent protectionld. at 19.)

Defendants became the first entities authorized by the FDA to produce gepngepan
(Id. at 20.) Thereafter, Amphastar Pharmaceuticals, Inc. (“Amphastar”),-pantynto this case,
received FDA approval to sell generic enoxaparin on September 19, 14t 21.) Upon
approval, the FDA instructed Amphastar to use the USP compendium for enoxaparin, including
Method <207>(Id.) Two days later, Defendants sued Amphastar in the District of Massachusetts,
contending that itvas essentially illegal for AmphastaseMethod <207> and produageneric
enoxaparin because it could not do so without infringing on the 886 Pa&denAfier filing their
complaint, Defendants obtained tamporary restraining order and preliminary injunction
preventing Amphastar from selling enoxaparld. &t 22.) However, th&.S. Court of Appeals
for theFederal Circuit stayed the preliminary injunctionJanuary 2012 and vacated it in August
2012. (d.)

Plaintiffs, in their Amended Complaindssertthat Defendantsalleged anticompetitive
activity violates numerous stateantitrust, consumer protection, and unjust enrichment. laws
(Doc. No. 193t 3573.) As explained above, Plaintiffs now seek class certification.

C. Plaintiffs’ Renewed Motion for Class Certification

Plaintiffs seek certification of the following class:

Hospitals, thirdparty payors, and people without insurance whdirectly
purchased, paid for, and/or reimbursed some or all gfulehase price for, generic
enoxaparin or Lovenox®, in ArizonArkansas, California, District of Columbia,
Florida, Hawaii, lllinois, lowa, Kansas, Maine, Massachusetts, Michigan,
Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevidea; Hampshire,
New Mexico, New York, North Carolina, Norfhakota, Oregon, South Dakota,
Tennessee, Utah, Vermont, We&Atginia, and Wisconsin, from September 21,
2011, througtSeptember 30, 2015 (the “Damages Class Period”), for the purpose
of personal consumption by themselves, their families, or thembers,
employees, insureds, participants, patients, beneficarigsyone else.



With respect to thirgbarty payors and people without insuranhe,Damages Class
only includes those, described above, whiochased, paid for, and/or reimbursed
some or all of the purchageice for, generic enoxaparin or Lovenox® from a
pharmacy.

Excluded from the proposed Damages class are:

a. Defendants, their officers, directors, management, employees, subsjdiarie
and affiliates;

b. Federal and state governmental agencies except for cities, towns,
municipalities counties or other municipgbvernmat entities, if otherwise
qualified,;

C. Payors that received 100% reimbursement on all transactions, such as fully
insured health plans (i.e., plans that purchased insurance covering 100% of
their reimbursement obligation to members); and

d. Judges assigned to this case and any members ofntimegdiate families.

(Doc. No. 349 at 2-3.)

D. Daubert Motion

As a preliminary matter, Defendants argue that Dr. Lamb’s expert opislendd be

excluded from consideration, pursuant to Federal Rule of Evidence 7@Raabeét v. Merrell

Dow Pharmaceuticals Inc, 509 U.S. 579 (1993), because: (1) he did not parfarreliable

empirical analysis; (2) the lack empiricalanalysis led Dr. Lamb to rely on assumptions and
vague “economic literature”; and therefp®) his opinion is not based on sufficient facts or data.
(Doc. Nos. 360, 363 at 9-11, 387 at 21-22.)

Plaintiffs respond that the motion should be denied on the merits because Defendants have
not met the standard to exclude Dr. Lamb’s testimony under Fed. R. Evid. 7D2atett (Doc.
No. 367 at 2.) Plaintiffs contend that Defendam@iguments go to the weight of the evidence,

rather than its admissibilityld.) Further, Plaintiffs note that the statistical regression analysis



Defendants assert is missing is not necessary because the pharmaoelutstey is based on
formulaic markips not individualized pricing schemelgl.)

First, the Court notes that DefendanBaubert motion is subject to denial for nen
compliance with the Court’s Local Rules. The Court’s Local Rules providedhatymotion that
may require the resolutionf an issue of law must be accompanied by a separately filed
memorandum of law citing supporting authorities and, where allegations of faetiadeupon,
affidavits, depositions, or other exhibits in support thereof.” LR 7.01(a)(2). Defenkaws

included theiDaubertmotionargumentsn their response to Plaintiffs’ class certificatimotion

(Doc. No. 363) and postearing brief(Doc. No. 4013—neither of which is &separatelyfiled
memorandum”in support of their Daubert motion. Id. (emphasis added)Accordingly,

DefendantsDaubertmotion may be denied based on its failure to comply with the Court’s Local

Rules.SeeGrove v. Wells Fargo Fin. California, Inc., 606 F.3d 577, 582 (9th Cir. 2010) (holding

that denial of a motion as thesult of a failure to comply with local rules is well within a district
court’s discretion).

Nevertheless Defendants’Daubert motion also fails on the merit$sederal Rule of

Evidence 702 governs the admissibility of an expert witness’ testimongl abauberf 509 U.S.
at589. Under Rule 702

A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:

(a) the expert’s scientific, technical, or other specializadwdedge will help the
trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliablpplied the principles and methods to the facts of the
case.



“[T]he trial judge has discretion in determining whether a proposed expestisnoay is

admissible based on whether the testimony is both relevant and relRddbtKa v. Savage Arms,

Inc., 535 Fed.Appx. 448, 453 (6th Cir. 2013) (quotation omitted). Twurt’s task is to assess
“whether the reasoning or methodology underlying the testimony is saalyifvalid and. . .
whether that reasoning or methodology properly can be appliedfacteen issue.Dauberf 509
U.S. at 592-93.

The district court acts as the “gatekeeper” on opinion evidence, Gen. Elec. Co. V. Joiner

522 U.S. 136, 142 (1997), and must exercise its gatekeeping function “with heightened.&re.”

v. Cunningham, 679 F.3d 355, 380 (6th Cir. 2012) (quotation omitted)Cdime will not exclude
expert testimony “merely because the factual bases for an expert’'s opinion areAvetdr v.

Clear Channel Broad., Inc., 670 F.3d 717, 729 (6th Cir. 2012) (citations onlittbeld, rejection

of expert testimony is the exception rather than the+the gatekeeping function established by
Daubertwas never “intended to serve as a replacement for the adversary syS¢eRdse V.

Matrixx Initiatives, Inc, Case No. 0-2404-JPAM/tmp, 2009 WL 902311, at *7 (W.D. Tenn. 2009)

(citing Fed. R. Evid. 702 advisory committee’s note).

Rule 702 does not “require anything approaching absolute certainty.” Tamasiazoln

Elec. Co, 620 F.3d 665, 6 472 (6th Cir. 2010) (citin@paubert 509 U.S. at 590). Und&aubert
experts are “permitted wide latitude in their opinions, including those not basetstbard
knowledge, so long as the expert’'s opinion has a reliable basis in the knowledge and experienc

of the discipline.”Dilts v. United Grp. Servs., LLC, 500 FeAppx. 440, 445 (6th Cir. 2012)

(quoting_Daubert509 U.S. at 592) (internal quotation marks omittEspert testimony is reliable
if it (1) is based on sufficient facts or data, (2) is grounded in reliable principlesethdds, and

(3) applies those principles and methods to the facts of the case in a reliable Fedn@r Evid.



702. The Supreme Court Daubertprovided several neaxclusive factors for district courts to
consider when evaluating the reliability of anropn witness’s testimony. 509 U.S. at 592.
However, ot all Daubertfactors apply in every caseilts, 500 FedAppx. at 445. In Kumho Tire

Co. v. Carmichaethe Supreme Court explained that “the law grants a district court the same broad

latitude when it decides how to determine reliability as it enjoys in respect to its ultilredigitye
determination.” 526 U.S. 137, 1442 (1999).When evaluating the reliability of nestientific
expert testimony, the district court may forgo these factors and focus aoglitiglity of the

experts personal knowledge or experience. Thomas v. City of Chattanooga, 398 F.3d 426, 431

32 (6th Cir. 2005). In this situation, the expert cannot ask a court simply to tdkeotsfor it,”
but “must explain how that experience leads to the conclusion reachadl how that experience

is reliably applied to the facts Thomas, 398 F.3d at 432 (quoting Fed. R. Evid. 702 adv. comm.

note).

Here, Dr. Lamb’s opinions, reports, and testimony are based on sufficienafattata
such that his expert opinion meets the threshold standard established by RuleG&2ksmtDr.
Lambs expert report: (1) summarized his qualifications, the allegations, and rbanklg
information on the pharmaceutical industry and enoxaparinpéBormed a “back casting”
analysis that purported to show the overcharges putative class mambeed from Defendants’
alleged anticompetitive conduct and generic enoxaparin prices that would haifested in a
“but for” world absent Defendants’ activity; (3) surveyed the economic literainmcerning the
effects of intergeneric competition;ral (4) measuregotentialclasswide damagegDoc. No.
303-1 at 690.) Dr. Lamb relies on a host of materials in coming to his conclusions, including

wholesale pharmaceutical data, Defendant’s internal documents, and ecorevatierét [d.) To

the extent that Defendants argue that Dr. Lamb’s analysis is insuffici¢éiné absence of any
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statistical analysis, that argumejttes to the weight afforded to his opinion, not its admissibility

under Rule 702 anBaubert Dr. Lamb’s expert testimony and report are reliable because: (1) it is

based on sufficient facts and data (wholephlErmaceuticalata, Defendants’ internal documents,

and the case record); (2)is grounded in reliable principles and methods (back casting and
deferenceo economic literature); and (3) applied reasonably to the facts of the case. Fed. R. Evid.
702. Perhaps Dr. Lamb’s expert opinion would have been more convincing with a atatistic
regression analysis, but the absence of one does not render the opinion inadmissible ander Rul
702 andDaubert Dr. Lamb’s qualifications as an expert, unchallenged by Defendants, are
impressiveand his opinion here isufficiently reliable to survive this threshold challenge
Accordingly, DefendantsMotion to Exclude the Report and Opinions of Plaintiffs Expert Dr.
Russell L. Lamb (Doc. No. 360) will be denied.

E. Applicable Lawon Class Certification

To certify a class, the Court must be satisfied that Plaintiffs have met theeneguts of
both Rule 23(a) and Rule 23(b) of the Federal Rules of Civil Procedure. “A class actibe wil
certified only if, after ‘rigorous analysis,” the Court is satisfied that teeepuisites of Rule 23(a)
have been et and also that the action falls within one of the categories under Rule Z&$fjllo

v. Envoy Corp., 206 F.R.D. 464, 468 (M.D. Tenn. 2002) (citing Gen. Tel. Co. of Sw. v. Fajcon

457 U.S. 147, 161 (1982)). The Sixth Circuit hrasognizedthat district courts have broad
discretion in deciding whether to certify a class, but that courts “must exeheis discretion

within the framework of Rule 23.” Coleman v. Gen. Motors Acceptance Corp., 296 F.3d 443, 446

(6th Cir. 2002)seedso In re Am. Med. Sys., Inc., 75 F.3d 1069, 1079 (6th Cir. 1996).

The party seeking class certification bears the burden of showing that themesqis for

class certification are maBridging Communities Inc. v. Top Flite Fin. In&43 F.3d 1119, 1®
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(6th Cir. 2016). In evaluating whether class certification is appropriatmdy be necessary for
the court to probe behind the pleadings,” as the issues concerning whether it isiagptopr
certify a class are often “enmeshed” within the legal and factual consideraticet$ bgithe

litigation. In re Am. Med. Sys., Inc., 75 F.3d at 10868ealsoWal-Mart Stores, Inc. v. Dukes, 564

U.S. 338, 3562 (2011) (explaining that a court’s rigorous analysis will frequentlyiléstane
overlap” with the mats of plaintiffs’ underlying claim) (citindgcalcon 457 U.S. at 160). A party
seeking to maintain a class action thus must be prepared to establish that Rid@@3(@rosity,
commonality, typicality and adequacy of representation requirements éavenbt. Comcast v.
Behrend 569 U.S. 27, 33 (2013). In addition, the party must satisfy, through evidentiary proof, at
least one of Rule 23(b)’s provisiord. at 34. Plaintiffs rely on Rule 23(b)(3), which allows for
certification of a Rule 23(ajompliant class if:

the court finds that the questions of law or fact common to class members

predominate over any questions affecting only individual members, and that a class

action is superior to other available methods for fairly and efficiently awdjtidg

the controversy. The matters pertinent to these findings include:

(A) the class members’ interests in individually controlling the prosecution or
defense of separate actions;

(B) the extent and nature of any litigation concerning the controversy already
begun by or against class members;

(C) the desirability or undesirability of concentrating the litigation of the claims
in the particular forum; and

(D) the likely difficulties in managing a class action.
Fed. R. Civ. P. 23(b)(3).
The Court will start with aexamination of the Rule 23(a) factdren examine the Rule

23(b) predominance factor in terms of both the-retail/hospital chain and the retail chain. The

12



Court then turns to an analysis of claide damages, Plaintiffs’ standing to pursue out desta
claims, and the superiority inquiry.

F. Rule 23(a)

1. Plaintiffs’ Arguments and Defendants’ Response

Plaintiffs assert that the class easily meets the requirements of Fedel@iititeocedure
23(a). (d. at 8.) First, the proposed class consists of thousands of hospitals, insurers, and
uninsured, satisfying numerosityd() Plaintiffs also assert that there are common questions of
law and fact, namely the effect Defendants’ alleged antitrust activitpmagembers of the class
and the generic enoxaparin markéd. &t 810.) Further, Plaintiffs’ claims are typical of the class
because they were injured in the same way as all members of the proposedhegssmid more
for enoxaparin than they would have absent Defendants’ alleged anticompetitivebédlth at
10.) Finally, Plaintiffs maintain that they are adequate class repregestagicause: (1) NGH and
DC 37 (as well as all members of the proposed class) were harmed by payirigrrancxapan
than they otherwise would have absent Defendants’ conduct; and (2) there are no fuadldament
intra-class conflicts sufficient to defeat certificatioid. (@t 1115.) Moreover, Plaintiffs contend
that they are adequate class representatives under thplenstiite statutes because the statutes
are materially the samdd( at 1516.)

Defendants have two primary arguments regarding Plainfftde 23(a) showing: (1)
Plaintiffs are not adequate clagpresentatives because their interests conflict with putative class
members; and (2) Plaintiffs’ clainase not typical of other putative class membdds.af 2426.)
Essentially,on the first pint, Defendants argue that commercial insurers and hospitals have
divergent economic interests in this classion as hospitals have every incentive to claim that

they absorbed enoxaparin overcharges, while commercial insurers (wompayportion oftte
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final hospital bill) have an incentive to claim the overcharge was passed on tolthet2%26.)
Defendants contend that this isquintessential class confligbrecludingcertification. (d. at 26.)
On the second point, Defendants argue that NGH and DC 37’s claims are not typical of other
putative class members’ claims because: (1) the proposed class includes cahinsereirs and
hospitals leading to a conflict of economic interests; and (2) individualized differdretaseen
hospitals—billing differences, GPO suppliers, reimbursement poheipeevents any claim from
being typical. [d.)
2. Numerosity

The class must be so numerous that joinder of all members is impracticaR.Faiv. P.
23(a)(1). According tdPlaintiffs, this requirement is met because the proposed class contains
thousands of members. Generally, the number of members of the proposed class, if more than

several hundred, easily satisfies the requirements of Rule 23(a)(1). Bacon v. HénalaMiig.,

Inc., 370 F.3d 565, 570 (6th C2004);seealsoBittinger v. Tecumseh Prods. Co., 123 F.3d 877,

884 n. 1 (6th Cirl997) (joinder of parties impracticable for class with over 1100 members and
“[t]o reach this conclusion is to state the obvious”). Defendants do not appear to coimtgfspla
position on numerosity. Given the vast number of hospitals, pharmacies, and uninsurgd patie
that make up the class, joinder is impracticable haddquirements of Rule 23(a)(1) are met.
3. Commonality

Rule 23(a)(2) provides that “[o]ne or more members of a class may sue or be sued as
representative parties on behalf of all members only. if there are questions of law or fact
common to the class,” Fed. R. Civ. P. 23(a)(2), and commonality requires theffpldo
demonstrate that the class membéesve suffered the same injufyDukes 131 S.Ct. at 2551

(quoting Falcon 457 U.S. at 157). “[P]laintiffs must show that their clairdepend upon a
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common contentidnthat is‘of such a nature that it is capable of classwide resolatwimch
means that determination of its truth or falsity will resolve an issue that is centraMalithity of
each one of the claims in one strokeDukes 131 S.Ct. at 2551. One common question is

sufficient. Powers v. Hamilton County Pub. Defender Com’n, 501 F.3d 592, 619 (6th Cir. 2007).

In antitrust cases, the commonality requirement is often easily met. -fRiicg
conspiracy cases by their very nature deal with common legal and factuabsiediout the

existence, ®pe, and extent of the alleged conspiracy.” In re Foundry Resins Antitrust 24ty

F.R.D. 393, 40405 (S.D.Ohio 2007) (citindn re WorkersComp., 130 F.R.D. 99, 105 (IMinn.

1990)). In this cas@®laintiffs argue thatommonality is established teuse their claims are based
on Defendants’ allegedly anticompetitive conduct and its effects ormgeheric enoxaparin
marketplace.@oc. No. 353at9.) Defendants do not appear to challeR{gntiffs’ assertion that
the commonality requirement has bewst and the Court finds that the requirements of Rule
23(a)(2)are satisfied
4. Typicality

Rule 23(a)(3) requires plaintiffs to show that “the claims or defenses offfeseatative
parties are typical of the claims or defenses of the class.” Fed. R. Civ. P3R30d¢n, “[t]he
commonality and typicality requirements of Rule 23(a) tensiéoge.” Dukes131 S.Ct. at 2551
n. 5. There are differences, however. Commonality traditionally refers toctdrastics of the
class as a whole, whitgpicality “refers to the individual characteristics of the named plaintiff in

relation to the classPrade-Steiman, ex rel. Prado v. Bush, 221 F.3d 1266, 1279 (11tBa0ie).

“[A] plaintiff's claim is typical if it arises from the same practice or course oflcat that gives
rise to the claims of other clagsembersand if his or her claims are basea the same legal

theory.” In re Am. Med. Sys., Inc., 75 F.3d at 108%picality is ordinarily established in the

15



antitrust context when the named plaintiffs and all class members allege thears@inust

violation by defendants. Thomas & Thomas Rodmakers, Inc. v. Newport Adhesives &

Composites, Inc., 209 F.R.D. 159, 164 (C.D.Q&02); (citingln re Playmobil Antitrust Litig.

35 F. Supp. 2d 231, 244 (E.D.N.Y.1998)).

As statedDefendants muster two primary argumeetgardingypicality: (1) the proposed
class includes commercial insurers and hospitals, setting up divergent econ@miivés¢ and
(2) no “typical” claim exists among hospitals based on the individual diffesaenchilling,
chargemasters, reimbursement, and GPO contracts. (Doc. No. 363 at 26.)

Defendant’s arguments miss the mark. The focus of the typicality inquioyrissolve
whether the representatives claims arises from the same event or practice@sfamurduct that

gives rise to the claims of other class membarsee Am. Med. Sys., 75 F.3d at 1082. Defendant’s

arguments are geared towards the predominance inquiry, which the Court wilsauEloes. As

to typicality, the Plaintiffs and putative ctasiembers have claims that arise from the same course
of conduct—the Defendants’ alleged anticompetitive conspiracy to reduce gmmapetition in

the enoxaparin market and reap the benefits of the resulting overchargesndinesepurchasers
rely onthe same course of conduct and their claims are cognizable under the variousistete an
consumer protection, and unjust enrichment laws. Accordingly, the typicalityeenent, which

is “not onerous,” is satisfied. UAW v. Ford Motor Co., No-d610311, 2006 WL 1984363, at

*19 (E.D. Mich. July 13, 2006xeealsoln re Packaged Ice Antitrust Litig322 F.R.D. 276, 285

(E.D. Mich. 2017) (finding the typicality requirement met in an indirect purcleasewhere the

putative members’ claims were leason defendants’ alleged anticompetitive conspiracy).
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5. Adequacy

The final requirement of Rule 23(a) is that the representative parties raut &nd
adequately represent the interests of the class.” Fed. R. Civ. P. 24(a)(4wt keeteria for
determining whether class representatives are adequate are ‘(1) the representativeavenu
common interests with unnamed members of the class, and (2) it must appedrethat t
representatives will vigorously prosecute the interests of the class througtedjwaunsel.”

Ford Motor, 2006 WL 1984363, at *19 (quoting Senter v. General Motors Corp., 532 F.2d 511,

525 (6th Cir. 1976)).

Both NGH and DC 37’s interests are aligned with the putative class mebdoarsse they
all possess the same interests and have suffered the same alleged injurgyi.ravth each
allegedly paid more fogeneric enoxaparin than they would have paid absent the alleged
conspiracy. Essentially, Defendant’s argument on this point is that Hegpitah as NGH) and
commercial insters (like Blu€rosgBlueShield will be pitted against each other because
hospitals will have every economic incentive to exclude those insurers froningsskaiins based
on enoxaparin overcharge reimbursements those insurers may have absorbed in thle hospi
setting. (Doc. No. 363t&24-26.). First, based on Plaintiffs’ expert testimony from Dr. Lamb, the
Court finds that, based on hospital billing practices, hospitals absorbed the enoxaparin
overcharges, and, therefore, commercial insurers would not have these typessofidiaréore,
Defendantsargument asserts a merely speculative class conflict that is insufficientlengba

adequacySeeln re Solodyn (Minocycline Hydrochloride) Antitrust Litig., Case No-md-

002503, 2017 WL 462177, at *13 (D. Mass Oct. 16, 2017) (hglthat merely speculative or
hypothetical class conflicts are insufficienfccordingly, the Courfinds that: (1) NGH and DC

37 have common interests with unnamed class members because they have the sane econom

17



interests and suffered the same alleigggty; and (2) DC 37 and NGH will vigorously prosecute
the interests of the class through qualified counsel.
With that, Rule 23(a)’s requirements aadisfied.

G. Rule 23(b)(3) Requirements: Predominance

Meeting the predominance requirement of Rule 23(b)(3) demands more than common
evidence that defendants colluded to raise prices for generic enox&teintiffs must also show
that they can prove, through common evidence, that all class members weténjufad by the
alleged conspiracyAmchem 521 U.S. at 62324. However, Raintiffs are not requiredo
demonstrate through common evidence the precise amount of damages incurred bgssach c
member. SeBukes 131 S.Ct. at 2558.

Rule 23(b)(3) tests “whether proposed classes are sufficiently cohesiverrtantwa

adjudication by representatiorAimchem 521 U.S. at 623, but it is far more demanding than the

commonality, typicality, and adequacy inquiries of Rule 23Gnmcast 133 S.Ct. at 1432;
Amchem, 521 U.S. at 6234. To satisfy Rule 23(b)(3), the questions in a class action that are
subject to generalized proof, and thus applicable to the class as a whole, must ptedmrema
guestions that are subject only to individualized prBefttie 511 F.3d at 560.

In conducting the predominance inquiry, courts must “take into acctmtclaims,
defenses, relevant facts, and applicable substantivettaassess the degree to which resolution
of the classwvide issues will furtherach individual class memberclaim against the defendant.”

Klay v. Humana, Inc., 382 F.3d 1241, 1254 (11th 2004),abrogated on other groundsBydge

v. Phoenix Bond & Indem. Co., 553 U.S. 62808) (quoting Castano v. Am. Tobacco Co., 84

F.3d 734,744 (5th Cir.1996)). “If proof of the essential elements of the cause of action requires

individual treatment, then class certification is unsuitabie.fe Hydrogen Peroxide Antitrust
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Litig., 552 F.3d 305, 311 (3d CR008) (citing_ Newton v. Merrill knch, Pierce, Fenner & Smith,

Inc., 259 F.3d 154, 172 (3d CR001)). Although individual treatment of the essential elements of
a case precludes certification, it is not necessary that all questionslzd fammmon, but only that
some questions are common and that they predominate over individual quégtions.

A “close look” must be taken at whether common questions predominate over individual
ones and a “rigorous analysis” must be conducted that may “entail overlap withritseainéhe
plaintiff's underlying claim.”"Comcast 133 S.Ct. at 1432 (internal quotations omitted). +ree
ranging merits inquires are not permitted at the certification stage, howevegen 133 S.Ct. at
1194-95. “Merits questions may be considered to the extéot only to the gtent—that they are
relevant to determining whether the Rule 23 prerequisites for class cedifiaat satisfied.id.
at 1195.

The predominance inquiry begins with the elements of the underlying causiefatca

P. John Fund, Inc. v. HaliburtoroC563 U.S. 804, 80@011). As set forth abovElaintiffs have

alleged an overarching antitrusionspiracy that violates various states’antitrus{ unjust
enrichment, and consumer protection lalwsprevail on their antitrust claims based on allegation
of a conspiracy, plaintiffs must demonstrate (1) a violation of antitrust lawshg. eonspiracy),
(2) direct injury (or impact) from the violation, and (3) measurable dam&gesdydrogen
Peroxide, 552 F.3d at 311.

1. Plaintiffs’ Arguments and Defendani®esponse

Plaintiffs argue that common questions predominate, satisfying Rule 23(d(3} 16.)
Plaintiffs acknowledge that they must demonstrate that they can prove througbrcewidence
that all class membersene infact injured by the alleged antitrust conspiracy and assert that such

common proof of injury is availabldd( at 1819.) Specifically, they assert that Dr. Lamb’s expert
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report and testimony at the evidentiary hearing establish this common paoaf.19.) Plaintiffs
explain that Dr. Lamb’s analysis establishes that after Amphastar’s adiyahemthe enoxaparin
market, prices declined and class members paid less for generic enoxsgathey did before a
second generic entered the markiet) Plaintiffs argue thaDr. Lamb’s opinions also confirmed
by Defendantsown expert DrPierreCremieux, who opined that wholesalers, retail pharmacies,
and pharmacy benefit managers (PBMs) contract in such a way that overcbhaaggifsitions
of drugs (like enoxaparirgre passed on to thirgarty payors (TPPs)/uninsur@atientsin the
retail channel and hospitals in the a@tail channel. Ifl. at 1920.) The Court findsthat
Defendantsargumentsquibble with the data set relied by Dr. Lanmbther than his ultimate
conclusions, whiclgo to the weight of the evidencaot its suitability for use on a classde
basis. [d. at 2021.)

As to the norretailhospital component of predominance, Plaintiffs contend that individual
analysis ofhospitals’ enoxaparin transactions is not necessary (and therefore does abt defe
predominance) because Dr. Lamb’s benchmark analysis demonstrates thatshoajitmore for
enoxaparin than they otherwise would have absent Defendants’ condiuet 22.) Once the fact
of damages has been established, Defendants argument as to the quantum of deoicdefeat
certification. (d. at 2223.) Further, Plaintiffs note that the differences between the claims in the
various states antitrust, consumer protection, and unjust enrichment laws doesguet re
individualized inquiry because those differences are immaterial and casohedeusing common
evidence on a clasgide basis.lfl. at 2429.) Finally, Plaintiffs argue that the class mechanism is
superor to alternative methods, especially considering that individual class memibed be

disincentivized from bringing suit because of the high cost of suit and small aciawvdilable
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monetary relief. If. at 2930.) Plaintiffs then propose a notice plan and schedule to be instituted
after certification is grantedld; at 36.31.)

Defendants first contend that individualized questions regarding who was injuted wil
predominate over common questions, making class certification inapproptcteat (13.)
Defendants explain that indirect purchaser cases such as this one are complieatszPlamtiffs
bear the burden of proving not only that direct purchasers paid an inflated cstt Ibitstinflated
cost was passed through to the indirect pasers. 1. at 1314.) Further, for hospitals, Plaintiffs
must show that the hospital absorbed the inflated cost rather than passing it onnts patie
insurers. Id. at 14.) Defendants maintain that Dr. Lamb has not empirically demonstrated eithe
of these propositionsld.) Instead, he simply assumes that hospitals never passed any of these
inflated costs on to insurers or patients (i.e., they always absorbed thedlieff@xaparin cost and
were injured), and, conversely, pharmacies always passeaflfiied costs on to TPPs and
uninsured in the form of higher prescription pricdd.)(However, Defendants maintain that a
rigorous analysis (as performed by their expert Dr. Cremieux) revealsdhadualized inquiry
is required to demonstrate anigt impact and exclude uninjured class members, making class
certification inappropriateld. at 1516.)

Defendants contend that, in the hospital channel, individualized inquiry is necessary to
determine whether any particular hospitals would have paid less for enoxapanphastar had
not been enjoined from entering the markkt. &t 16.) In fact, given NGH’s contract with its
group purchasing organization (“GPO”), from whom it purchased enoxaparin, Defendants
maintain that NGH would not have paid less for enoxaparin in-fobworld, as it was already

receiving the benefit of a lower price based on a prior renegotiatibat 7.) Defendants argue
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that these types of individualized inquiries are necessary for eachahogitch makes class
certification inappropriateld. at 18.)

Similarly, Defendants assert that individualized inquiry is required to deratmantitrust
impact ando exclude uninjured class members in the retail pharmacy cldiat 20.) Defendants
explain that a “bottom level” analysis is necessary to demonstrate that pler@laays passed
the overcharges to TPPs and uninsured purchasers, Dr. Lamb faileditwtcaribottom level”
analysis showing this pass through, and, therefore, without individualized inquiry, rearyens
of the proposed class suffered no injuig. &t 2022.) Defendants stress that these individualized
issues (both as to hospitals ane tetail pharmacy channel) cannot be cured by adjusting aggregate
damages because there is no common method to identify and exclude uninjured class nrember
to reduce Dr. Lamb’s damages model to account for the varying levels of magghthd. at 22
24.) Therefore, granting certification, even in light of an adjustment to the atgayaages,
would deprive Defendants of their ability to fairly defend this litigatidoh. &t 24.)

2. Antitrust Conspiracy

“Predominance is a test readily met in certaises alleging. . violations of the antitrust
laws” and generally “proof of the conspiracy is a common question that is thoughddonprate

over the other issues of the case ” In re Scrap Metal Antitrust Litig527 F.3d 517, 532, 535

(6th Cir.2008) (quotindAmchem 521 U.S. at 625). Plaintiffs allege here thatendante&ngaged
in a single, market wide conspiracy to reduce competition in thefsgéneric enoxaparjnvhich
they will prove with evidence common to the class. “Courts havg tainsistently found. .that

common issues regarding the existence and scope of the conspiracy predominatinesver

guestions affecting only individual members in antitrust price fixing cagese Southeastern

Milk Antitrust Litig., Case No.12:08MD-1000,2010 WL 3521747at *9 (E.D.Tenn. Sept. 7,
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2010). That makes sense because determination of the conspiracy issue will focuoondubie c

of the Defendants, not the individual class memb&eeMerenda v. VHS of Mich., Inc., 296

F.R.D. 528, 548 (E.DMich. 2013). The existence of a conspiracy is central to the claims of all
putativeclass members and thus is appropriate for resolution generally on-widagsasisWith

this in mind, the parties have focused on the second element, irapHwf element poses the
more serious impediment to certificati@md, likewise, the Court focesits attention there.

3. Impact

In recognitionthat Rule 23s predominance requirement is “more stringent” than other

elements of the Ruldmchem 521 U.S. 59Jat 609, the overwhelming focus of the briefing
discusses whethd?laintiffs can show that common questions of fact or law predominate over
those questions “affecting only individual membe&egeFed. R. Civ. P23(b)(3). To carry their
Rule 23(b)(3) burderRlaintiffs offer the expert reports @r. Lamb. Defendantsespondn kind,
offeringthe expert reports @r. Cremieux

Contrary to Defendants’ protestationsttas stage of the litigation, Plaintiffsurden as it
relates to predominance is “not to prove [ (for example) ] the element of antipestt.” In re

Hydrogen Peroxide, 552 F.3d at 311. Plaintiffs must instead show that the essantat<lef

their claims are “capablef proof at trial through evidence that is common to the class rather than
individual to its membersfd. at 311-12 (emphasis added). This inquiry necessarily requires this
Court to form “some prediction as to how specifisues will play out” in terms of trial proof,
particularly when a class certification decision is made on the basis nE@nplete discovery

record.In re New Motor Vehicles Canadian Exp. Antitrust Litig., 522 F.3d 6, 20, 27 (1st Cir.

2008). The predominance inquiry gauges whether a proposed class is cohesive enougartb “wa

adjudication by representatiorBeattie 511 F.3d 5541t 564.
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Plaintiffs approach to showing that impact is capable of proof using evidence common to
the class involves #&wo-step process. Because Plaintiffs are indirect purchasers (i.e., they
purchased enoxaparin from wholesalers who purchased it from Defendantsif$faunt prove
that: (1) the conspiracy resulted in higher prices for Defendants’ custoimemghblesalers who
purchased directly from Defendaptand (2) this initial overcharge was passed through the non
retail (hospital) and retail channels and was included in the final price tliefpp#ie enoxaparin.

Seeln re Polyurethane Foam Antitrust Litiggl4 F.R.D. 226, 276 (N.D. Ohio 2014) (explaining

the impact burden plaintiffs have in indirect purchaser actions).

a. Non-Retail/Hospital Chain

In support of their assertion that Defendants’ antitrust conspiracy resultedhar prices
for enoxaparin and these overcharges were passed down the supply chain, Plaméfik/ rely
on Dr. Lamb’s expert reports and testimony. To show that tbégeallantitrust conspiracy resulted
in higher prices, Dr. Lamb usesreethod known as “backcasting.” (Doc. No. 3Dat 8288.) Put
simply, Dr. Lambstarts withthe “actual world” prices that existed for enoxapaftaking into
account Defendants’ allegedtmompetitive activity in excluding Amphastar’s entry from the
generic enoxaparin marketplactd. (@t 82.) Dr. Lamb then “backcasts” and shifts Amphastar’s
entry into the generic enoxaparin marketur monthsearlier from February 2012 to October
2011),which he asserts would have occurred absent Defendants’ alleged coladatt8885.)
The difference between the actual world andfbutwvorld price results ithe “overcharge” that
wholesalers incurred and subsequently passed on to hospitalBr(Lamb, in his original expert
report, estimated clasgide damages for indirect purchasers to be around $298 million, but, as a
result of Plaintiffs amended class definition, he reduced the damages estirappgdximately

$234 million. (Doc. No. 353 at 3.)Defendants do not take issue with Dr. Lamb’s backcasting
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analysis or the proposition that the alleged antitrust activity resulted in lggheric enoxaparin
prices, rather, Defendants target the second part of the aralylsether the initial oveharge

was passed through the retail and-netail channels and whether these overcharges can be proven
through proof common to the class.

Defendants’ argument on this point can be summarized in two words: individualized
inquiry. (Doc. No. 363 at 1&2.) Relying on Dr. Cremieux’s expert reports and testimony,
Defendants contend that there is simply no way to calculate through common proofrwhethe
putative class members suffered an overcharge in the first instance cedsafiesvercharge and
passed it on downstream—either of which would exclude putative plaintiffsthe class.ld.)

In his expert report, Dr. Cremieux criticizes Dr. Lamb for failing to perfarpasghrough
analysis showing the overcharges incurred by putative class members. (D863Mat 8.) Dr.
Cremieux opines that: (1) some hospitals pass on their acquisition cosigntspatd insurance
companies and some do not; (2) Dr. Lamb has not identified a common method to determine which
hospitals pass on the overcharges and wbids absorb that cost; (3) this failure results in an
aggregate damages calculation that is unreliable and overstated; (4) elynBard_amb, without
any statistical analysis, assumes that pharmacies act as resellers and passah§@Xeocharge
on to downstream purchasers (uninsured and TPPs); and (5) individualized inquiry is required to
determine how and at what point in the process the overcharge was borne and bylevraam. (
11.) Defendants maximal focus on whether the overchargeofiset by the hospital passing on
the overcharge misses the point.

“[A] ntitrust injury occurs the moment the purchaser incurs an overcharge, whether or not

that injury is later offset.In re Nexium Antitrust Litig. 777 F.3d 9, 27 (1st Cir. 2015) (citing

Adams v. Mills 286 U.S. 397, 407 (193Z)awaii v. Standard Oil Co. of Cal., 405 U.S. 251, 262
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n. 14(1972) “If a class member is overcharged, there is an injury, even if that class meffédysr su
no damages.ld. Accordingly, in the hospital channel, the proper focus is on whether the hospital
incurred an overcharge in the first instance. Even if individualized ingpuieguired to see if the
hospitals passed on that overcharge, as Defendants contend, such an inquiry isseatynxe
determine if the putative hospital claimant suffee@tual antitrust impact, which is all that is
required in the predominance inquiry.

Thus, the Court must look to whether Plaintiffs, through Dr. Lamb, have demonstrated that
by common proof whether hospitals incurmercharges the first instancdn his expert report,
Dr. Lambclaims that the common proof showing hospitals bore these overcharges consijts of: (
an extensive body of published research showing that direct and indirect purcleatiees r
significantcosts savings when generics enter the market; (2) Defendants’ docuesmny,
and forecasts confirming that when generics enter the market thererngfiaasigcost savings for
purchasers; and (3) IMS data on sales of generic enoxaparin thatnctivat competition among
generic manufacturers would have led to significantly lower prices. (Doc3$8-1 at 60-61.)
Here, if a class member is overcharged, there is an injury, even if thatndagser suffers no
damagesRelying on economic literature, Dr. Lamb opines that:

[T[he price differential (generic versus the brand naimgy) and the genefie

share of unit sales increase over time following generic entry. Gtindies show

that this price differential increasas additional generic manufacturers enter the

market, particularly with respect to the impact on generic price when a second

generic manufacturer (including an authorized generic) competes in a market

against a generic thatherwise would have been the only generic in that market.
(Id. at 61.) Similarly, Dr. Lamb cites to Defendants’ own internal documents andaistell of
which are common to the class, demonstrating that Defendants realized thanatdeneric

entry would result in significangrice erosion.|fl. at 63.) These internal memoranda show that

Defendants acutely understood the significant profits that could be realizedphyng an
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extended exclusivity period fgeneric enoxapariduring which time consumers would Wwéling
to payan anticompetitivgrice because the dringd no alternativesld. at 6567.) Finally, using
the IMS data, Dr. Lamb concludes that:

Sandoz began selling generic Enoxaparin in MO and Amphastar and
Winthrop (Sanofis authorized generic) enteredOctober 2011As shown, in the

retail channel, Sandtzshare of the markeelative to the other generics decreased
from 100 percent in September 2011 to approximatelpet8ent in September
2012. In the nometail channel, Sandbtz share of the markeelative to theother
generics decreased from 100 percent in September 2011 to approximately 66
percent inSeptember 2012.

The substitution of Sandz generic Enoxaparin for the generic Enoxaparin sold
by othermanufacturers is evidence, common to the proposed Class as a whole, that
if another generienanufacturer had entered the market earlier, proposed Class
members would have purchasgeheric Enoxaparin at a lower price.

Thus, data on sales of Lovenox andated generic Enoxaparin demonstriuat
competition among generic manufacturers in the actual world resulted in lower
prices for generi€noxaparin following Amphaster entry into the market. That

is, in preventing a second or thigéneric manufacturer from entering the market,
Defendantsalleged misconduct causedrchasers to be overcharged because the
prices for both Lovenox and-fated generic€noxaparin were higher than they
would have been had there been no impediment to entrgdpoad or third generic
manufacturer.In other words, the priebased competition betweegeneric
manufacturers that would have occurred absent Defendalgged misconduct
would have allowed all or nearly all proposed Class members to pay less for
Lovenox and Aratedgeneric Enoxaparin than they actually did.

(Id. at 6771.)

The Courtfinds that Dr. Lamb’s analysis and examination of this evidence sufficiently
demonstrates that there is common evidence capable of demonstrating tharfi&ittust impact.
Defendantsindividual inquiry arguments arerad herring, as, in reality, the real issue igrthe
concern that the Court’s certification of the class will include perstieshave not been injured
by the alleged anticompetitive conduct. However, the Defendants’ speculatizerc will not

defeat cdification. As the Seventh Circuit has explained:
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[A] class will often include persons who have not been injured by the defeémdant
conduct. Such a possibility or indeed inevitability does not preclude class
certification, despite statements in some sabat it must be reasonably clear at
the outset that all class members were injured by the defémndantuct.

Kohen v. Pacific Inv. Mmt.Co. LLC, 571 F.3d 672, 677 (7th Cir. 2009) (citations omittéthe

Court agrees witlKohenand with other courts that “have routinely observed that the inability to
show injury. . . does not defeat class certification where the plaintiffs can show waddspjury

to the class.in re Cardizem CD Antitrust Litig200 F.R.D. 297, 3221 (E.D.Mich. 2001) (citing

In re NASDAQ MarketMakers Antitrust Litig, 169 F.R.D. 493, 523 (S.D.N.1996)).As to the

non+etail/hospital channel, the Courtpsrsuadedhat Dr. Lamb’s analysis and testimony shows
that, based on Defendants’ alleged antitrust activity, the price for generigpamoxwas soldo
non+etail putative class members (hospitalsan anticompetitive price during the class period.
Although this finding is sufficient for Rule 23(b)(3) purposes, the Court separatahyires
Defendats and Dr. Cremieux’s other arguments for completeness of the record.

Before considering Dr. Cremiuex’s reports and testimorngeipth, the Court pauses to

note that, in the discretion afforded by the Sixth Cirguiscribes little, if any, weight tdése

reports and testimongeeDeal v. Hamilton Cty. Bd. of Educ., 392 F.3d 840, 851 (6th Cir. 2004)
(“Furthermore, this Court is not in the business of dictating to district conrsmhount of weight

they must give certain expert opinions.”) The Caiveslittle weight to Dr. Cremieux’s opinions
because: (1) there were manifest contradictions betwes original and supplemental expert
reports; and (2) he was forced to admit significant error in his supplemeptat on cross
examination during the certification hearifithe Court places particular emphasis on the latter
incident. In brief, Dr. Cremieux stated in his supplemental report that Sanofi and Medassets (
GPO from whom NGH purchased enoxaparin) had an agreement to reduce the price of generi

enoxaparin as early as September 2011. (Doc. N0:1388 16.) Dr. Cremieux links this
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“agreemeritwith his ultimate opinion that this “agreement” would have resulted in a price decline
in generic enoxaparin even absent the Defendants’ alleged antitrust a@tviay.17.) However,
on crossexamination,Dr. Cremieux was forced to admit that no swagreement existed in
September 2011, and, in fact, when MedAssets was consid8amgfi's price reduction,
Defendants’ alleged anticompetitive activity (enjoining Amphastar from iegtéhe generic
enoxaparin marketplace) was already occurring. (Doc386 at 260-62.) The Court also finds a
significant negative change in Dr. Cremieux’s demeanor at this pgistadmission of error not
only substantiallyjundermines Dr. Cremieux’s expert opinion on this particular issue, but also casts
serious doubt ohis credibility and the remainder of his opinions. Accordingly, the Court ascribes
Dr. Cremieux’s testimony littleif any, weight because the Court does not find Dr. Cremieux
credible

In Defendants’ brief, they argue that NGH itself was not injured by the alleged
anticompetitive activity based on the SardidAssets September agreemesedDoc. No. 363
at 17.) However, based on the Dr. Cremieuatl admission in his testimony during cress
examination, the evidentiary record before the Court does not support such an argument.
Defendantsarguments that individualized inquiry is necessary to determine how the particula
hospitals set their charges, reimbursement, insurer contracts, and patiemis@rces is also
incorrect. In the nometail/hospital chain, the Court is concerned with the purchase by the hospitals
in the first instance. The insurer contracts, patient charges, and -sle#tigg practices have no

effect on the hospitalimitial purchase of generic enoxaparin, which isahky inquiry that matters

for antitrust impact.
At bottom, Plaintiffs evidence has shown, by a preponderance of the evidiatdhe

vast majority ofnon+etailhospitalclass members wemost likely injured, based on how the
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generic enoxaparin supply chain is structured. “Rigorous analysis” of thenegidees not shqw

by a preponderance of the evidentat the number of uninjured class members is moreddan
minimis. This Court is well within its discretion tbnd that thePlaintiffs have presented a
sufficient showing of common antitrust impact to the putath@n+etailhosptial class.
Defendants’ speculatiorbuilt on the back of an unreliable expert opinion, cannot defeat the

Plaintiffs’ showing.SeeMessner v. Northshore Univ. HighSystem 669 F.3d 802, 825 (7th Cir.

2012) (once plaintiffs had shown broad antitrust impact, certification could not bedgrst
becausalefendants pointed to a class of uninjured members but “[gave] no indication how many
such individuals actuallgxist”).

b. Retail/Pharmacy Chain

As to the retail claslaintiffs assert thatommon proof of injury is clearly available.
(Doc. No. 353 at 19.) Plaintiffs point to: (Dy. Lamb’s certification testimony that pharmacies
are resellers, and, therefore, the anticompetitive price they paidefarig enoxaparin was
automatically passkon to TPPs and uninsured consumers; and (2) the IMS data definitively shows
that pharmacies paid an anticompetitive prita.) Plaintiffs acknowledge that Defendants take
issue with Dr. Lamb’s reliance on the IMS data, but argue that such an assseda the weight
of the evidencerather than its admissibility or its ability to satisfy the predominance inquaky. (
at 21.)

Indeed, Defendants’ arguments as to the retail/pharmacy chain of the clagsodefin
largely focus on the alleged deficiéeg in the IMS data used by Dr. LamBeg€Doc. No. 363 at
20-22.) Defendants argue that the IMS data only shows the prices paid by pharmaciesided pr
no insight on what price the emdnsumers (TP$and uninsured patients) paid for generic

enoxaparirwhen they obtained from said pharmaciesid. at 2021.) Therefore, because Dr.
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Lamb failed to use an approach that accounted for the price paid at the “final level ddrefen
argue that there is no common proof available to show that the TPPs and uninsuredvpartgents
injured. (d.) Defendants also argue that the pdmeugh rate for pharmacies is less than 100%,
meaning it would require individualized inquiry to ascertain whether the TPP or ucipsurent
suffered antitrust impact by actuafigying an inflated priceld. at 21-22.)

Again, it bears repeating, the Court places little, if any, weight on Dr. €uersireport
or opinion testimony, given his blatant contradictory testimony at the certifidag@mng. In his
initial report, Dr. lamb summarized howharmaceuticalsincluding generic enoxaparin, are
distributed in the retail chain and how anticompetitive prices at thertdpf the chain affect
prices at the consumer level:

Manufacturers of prescription drugs, includimgndname drugs angenerics, sell

directly to drug wholesalers, and in some circumstances, directly to retamhacy

chains, mail order and specialty pharmacies, hospital chains, and health plans. As

described irMomentas 2012 SEC Form 1K, "[g]eneric pharmaceutical products

are sold through various channels, including retail, mail order . . . .

Drug manufacturers determine the Wholesale Acquisition Cost ("WACITgjvigh

typically the‘baseline price at which wholesale distributors purchase products

Drugwholesalers purchase prescription drugs from manufacturers and resell them

to retail pharmaciegnail-order pharmacies, hospitals, leteym care and other

medical facilities. Inturn, retail pharmacies purchase prescription drugs from

wholesalersand, in some cases, directly from thanufacturers, and ultimately

sell those drugs to their customers holding prescriptions. Setaders also

purchase prescription drugs directly from the manufacturers.
(Doc. No. 3531 at 18.) In his reply reporDr. Lamb elaborates, stating that as a matter of
economicspharmacies would gathrough higher costs of generic enoxaparin to their customers,
including uninsuregbatientsand TPPs. (Doc. No. 383at 6869.) Dr. Lamb notes that theetail
supplychain is simple-manufacturers sell to wholesalers who sell to pharmacies who sell to end

users (TPPs and uninsured patientsiich that any increase in the acquisition cost invariably must

be passed to the final levgld.) He also explains that economiietature supports his conclusion
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that pass through in the retail chain occurs because in markets that suffemé@moopoly
overcharges, a high degree of pass on almost always occurs and is likelyfestmapidly. (d.

at69.) Dr. Lamb notes that, based on the back casting, showing that a higher price was paid by
wholesalers because of Defendants’ alleged activity pandiplesof economics, which suggest

that some percentage of a price increase (overcharge) is invariably passed to antrsons
comnon proof available to the class supports the finding that TPPs and uninsured patiemd suffer
antitrust impact.I¢l. at 6370.)

Admittedly, Dr. Lamb’s expert report, testimony, and supporting evidencarfotrust
impact in theretail channel is veryhin. However,Plaintiffs’ burden is limited, even in the
predominance inquiry.Antitrust plaintiffs have a limited burden with respect to showing that
individual damages issues do not predominate. Plaintiffs do not need to supply a preage dam
formula at the certification stage of an antitrust action. Instead, issasgevhetheto certify a
class, the Court's inquiry is limited to whether or not the proposed methods are somtisiibsta

to amount to no method at allri re Potash Antitrust Litig159 F.R.D682, 697(D. Minn. 1995)

“This relaxed standard flows from the equitable notion that the wrongdoer should not be able to
profit by insistence on an unattainable standard of pradf.(citation omitted. “Moreover, the
fact that the damages calculation may involve individualized analysis is notlbguteient to
preclude certification when liability can be determined on a alade basis.ld.

Simply put, the Court believes that Dr. Lamb’s opinion and testimony, supported by
economic literature and the IMS data, provides enough evidence to demonstratd anpacis
in the retail channeT o be clear, the Court finds Dr. Lamb credible and Dr. Cremieux not credible.

Accordingly, Plaintiffs have established antitrust impact as to both thé atd norretail
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channels of their class definition, and, therefore Rbke 23(b)(3) predominance requirement is
satisfied.

H. ClassWide Damages

The Court also finds that, as to the issue of elide damagesPlaintiffs, through Dr.
Lamb, have presented a proper methodologgeaasure claswide damages. Based on the above
analysis, the Court is satisfied that an injuryfact impacted the proposed class members. As with
all other issues in this case, the Ertdisagree as to tlygglantumof damages. However, at this

point, the Court need not provide any definitive answer to this issue. In re Loestrin AtitResA

Litig., Case No. 12472WES-PAS, 2019 WL 3214257, at *5 (D. R. Isl. Jul. 2, 20{®)Iding

that, on the issue of claggde damages, “[w]hile Defendants fashion a colorable argument on this
score the [Plaintiffs] have satisfied their burden to produce a ‘scientificabund and
methodologically reliable’ opinion . . . [and] [i]t will be up to the jury to determineciwvipiarty’s
theory wins the day). As discussed above, that Dramb’s damages model may include a
purchaser that was uninjured does not render his analysis unsound. It is for the jurgnicdete
whether thgotential chss memberaere injured, and if so, to what exteat;to determine that
they were naotld. at *6. At bottom, Dr. Lamb has produced a viable, methodologically sound
opinion as to the calculation of damages, and, at this stage, that is all that edrequir

|. State Law Differenceand Standing

Plaintiffs argue that, to the extent there are differences between the 30 ssaiechpare
bringing claims under, those differences can be resolved using common evidence swalelas
or statewide basisand, in any event, most of the differences are immaterial. (Doc. No. 353 at 24.)

Defendants argue that Plaintiffs lack standing to bring claims on behalfssfro@mbers in the
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majority of class states because they did not suffer injury in those atatése material state law
differences in those states’ statutes prevent certificafot. (No. 363at 2729.)
Threshold individual standing is a prerequisite for all actions, including eletionsSee

O’Shea v. Littleton414 U.S. 488, 4941974). A potential class representative must demonstrate

individual standing visasvis the defendant; he cannot acquire such standing merely by virtue of

bringing a class actiorkallick v. Nationwide Mut. Ins. Co., 162 F.3d 410, 423 (6th Cir. 1998)

(citing Brown v. Sibley, 650 F.2d 760, 770 (5th Cif81)) Asthe Sixth Circuithas made clear,

however, “once an individual has alleged a distinct and palpable injury to himself henldiasgsta
to challenge a practice even if the injury is of a sort shared by a lasgeoflpossible litigants.”

Id. (quotingSenter v. GenMotors Corp., 532 F.2d 511, 517 (6th Cif76)) Once his standing

has been established, whether a plaintiff will be able to represent the pulasseircluding
absent class members, depends solely on whether he is able to meet the additoiaal cr

encompassed in Rule 23 of the Federal RuleSiaf Procedureld. (citing Cooper v. Univ of

Texas at DallgsA482 F.Supp. 187 (N.DTex.1979); Herbert B. Newberg & Alba Contéewberg

on Class Actions 8§ 2.05 (3d ed1992)).Here, the Court has previously determined that NGH and
DC 37 have standing to sue Defendants under the states in which they were harmedréi.e. whe
they purchased enoxaparrYennessee and New York, respectivel@ed Doc. No. 253.)
However, the Court deferred deciding the issue of whether Plaintiffs had stemgurgue claims
based on other state laws and statutdsat 20.) The Sixth Circuit’'s decision Fallick suggests

that this standing inquiry turns on whether Plaintiffs have satisfied the Ru)d@&36as162 F.3d

at 423-25.As demonstrated above, the Court finds that Plaintiffs have satisfied the Raje 23(
factors, and, therefore, undeallick, Plaintiffs have standing to assert claims under the various

state statutes on behalf of absent class members.
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Also, the Court looks to the First Circuit Court of Appeals’ decisiom ire Asacol 907

F.3d 42, 49 (1st Cir. 2018), for guidantieAsacol the First Circuit focused on the “basgidicle

lll requirement that a plaintiff possesaich a personal stake in the outcoménefdontroversy as
to assure . . concrete adversene'ss907 F.3d at 49 (quotinBaker v. Carr369 U.S. 186, 204
(1962)).“So the question of standing is not: Are there differences between the cldahmescti#ss
members and those of the class represtgata Rather, the pertinent question is: Are the
differences that do exist the type that leave the class representative withfaciensypersonal
stake in the adjudication of the class membeesims? Id.

Here,as inAsacol the Courtlikewise concludes that “success on the claim under one
state’s law willmore or less dictate success under another state’slavAlthough bothFallick
andAsacolapproach the standing inquiry in differgnthe end result is the santgies the nater
of Plaintiffs’ injury give it a sufficient incentive to adequately litigatdrolthat are similar, but
not identical, to those of absent class members? The answer to that inquirg.igadgsthese
parallel laws, all plaintiffs who were forced toypa higher price in the absence of generic
competition have a substantial and shared interest in proving that the higher pribe vessilt
of unlawful monopolizing conduct that is redressable by an award of danidgés fact that
judgments for somdass members will nevertheless enter under the laws of states other than the
states under which any of the class representgtidgments will enter, where those laws are
materially the same, has no relevant bearing on the personal stake of the nanigfs phai
litigating the case to secure such judgménts The Court has reviewed the differences in the
state statuteshat Plaintiffs assert claims under, and, contrary to Defendants’ argunieats
differences are not material. Moreover, in any event, the fundamental issueshasdestatutes

remains the sameproving that putative plaintiffs were forced to pay a higirere in the absence
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of generic enoxaparin competitidgAinding Article Ill standing otherwise satisfied in this case is
in accord with the decisions othercircuits that have considered similar issuUgseLangan v.

Johnson & Johnson Consumer Cos., §3d 88, 9296 (2d Cir. 2018)holding that named

plaintiffs had standing to assert claims under various state laws). AccgrdiregCourt finds that
Plaintiffs have standing to bring claims under the various state statutes in ifticijions
identified in the class definition.

J. Superiority

Finally, to earn certification, a putative class must establish that a class actiopaadsu
to other available methods for fairly and efficiently adjudicating trgroversy.” Fed. R. Civ. P.
23(b)(3). Inundertaking this analysis, the Court examines four factors:

(A) The class members’ interests in individually controlling the prosecution or

defense of separate actions; (B) the extent and nature of any litigation cogcernin

the controversy already begun dwyagainst class members; (C) the desirability or

undesirability of concentrating the litigation of the claims in the particular forum;

and (D) the likely difficulties in managing a class action.

Defendants do not dispute that superiority is met l{s=Doc. No. 363.)n the instant
casethree of the foufactors weigh in favor of a certifying the case as a class action. Rast, t
relatively small amount of individual damages and the similarity of claims gigs al@mbers
little interest in individually controlling separate actions. Second, contienttd these claims in
this Court is desirable, as it will streamline the resolution of the claims and cons#ova and
litigation resources. Finally, the Court is aware of no particular difficulsssaated with the
management of this class actiospecially given the current stage of the litigation. Thus, for
purposes of Rule 23(b)(3), a class action is superior to other methods of adjudicationstatite i

case.With that, thePlaintiffs have carried their burden in establishing that their pregpatass

should be certified under Rule 23(a)(1) and (b)(3) under the Federal Rulesl #frGoadure.
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K. Conclusion

For the reasons stated above, Bit@intiffs’ Renewed Motion for Class Certificatiamd
Appointment of Class Couns@oc. No. 349 is GRANTED and Defendantd¥otion to Exclude
the Report and Opinions of Plaintiffs Expert Dr. Russell L. Lamb (Doc38@)is DENIED. The
Court further APPOINTS NGH and DC 37as class representatsze Addiionally, after
considering the factors set out in Federal Rule of Civil Procedure 23(g)(1j{@&)Court
determines thdtieff Cabraser is qualified to represent the class tratefore APPOINTS Lieff
Cabraser as Class Counsel.

An appropriate ordewill enter.

WD, (2544,

WAVERLY QJCRENSHAW, JR(/
CHIEF UNITED STATES DISTRICT JUDGE
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