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UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JANE DOE,
Plaintiff,

Civil No. 3:15-cv-1127
Judge Aleta A. Trauger

JOSEPH MCGREGOR ANDREWS; THE

Pl KAPPA ALPHA INTERNATIONAL
FRATERNITY,INC.; THE DELTA
EPSILON CHAPTER OF PI KAPPA ALPHA
INTERNATIONAL FRATERNITY, INC,;
and DELTA EPSILON HOUSE
CORPORATION,

N N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM

One of the defendants, Joseph McGregor Awsr has filed a Motion to Transfer Venue
(Docket No. 31), to which the plaintiff, Jab®e, has filed a Response in Opposition (Docket
No. 37), and the remaining defendants — Pi Kajpaa International Fratnity, Inc. (“PIKE
Fraternity”), the Delta Epsilon Chapter of PliEaternity (“Delta Chapter”), and Delta Epsilon
House Corporation (“Delta House Corp.”) (ccligely, the “Fraternity Defendants”) — have
filed a Response in Support (Docket No. 39). For the following reasons, the motion will be
denied.

BACKGROUND AND PROCEDURAL HISTORY

On October 27, 2015, the plaintiff — proceeglpursuant to a Protective Order under the
pseudonym of Jane Doe — filed a Complaint agairs Andrews and the Bternity Defendants.
(Docket No. 1.) The Complaint is primarihased on the allegati that, in April 2015,

Mr. Andrews — a member of PIKE Fraternity saslted the plaintiff while she was a guest at a
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party hosted at a house owned by the Delta HGasp. and leased to the Delta Chapter (the
“Fraternity House”). Specificall the Complaint alleges that M&ndrews and other fraternity
members forced the plaintiff to ingest alcodaling the party and theat the instigation of
other PIKE Fraternity members, Mr. Andrewsaslted the plaintiff in a bathroom of the
Fraternity House. Id. 11 8-24.)

The Complaint brings the following claimsagst Mr. Andrews: (1) that he falsely
imprisoned the plaintiff through the use of dragsl/or alcohol; (2) thdte assaulted, battered,
and sexually assaulted the plaintdhd (3) that he recklessly or intentionally inflicted emotional
distress on her.Id. 1 59-77.) The Complaint also bringaims for negligence and gross
negligence against the Fraternity Defendaaiteging that: (1) thelpreached their duty to
exercise reasonable care for thaimiiff's safety as an invitee atsocial function, and (2) their
alleged misconduct, as described in the Complaias done with utter unconcern for the safety
of others or with conscious irfterence for the consequencedd. {| 38-58.) The Complaint
requests actual and compensatory damages totaling at least one million dollars, uncapped
exemplary and punitive damages, costs, and pre- and post-judgment intdredtp.(15.)

On November 23, 2015, Mr. Andrews filed fleending Motion to Transfer Venue under
28 U.S.C. § 1404(a), seeking transfer of this taske Eastern Districif Tennessee, where the
Fraternity House is located and where Mndkews attended school at the University of
Tennessee, Chattanooga (“UTC”). (Docket Blb.) In the Motion, Mr. Andrews argues that
transfer is appropriate under 28 U.S.C. § 140déapuse the alleged sexual assault occurred in
Chattanooga, it would be practicalind financially inconvenierior witnesses who are students
at UTC to attend proceedings in the Middlestiict of Tennessee, and it is financially

inconvenient for Mr. Andrews to prepare a detemsthe Middle District when the allegations



and principal actions took place in thastern District of Tennessedd.(at pp. 1-2.) The
Motion does not, however, identify any specifitngsses who would be inconvenienced by this
forum, nor is it accompanied by asypporting exhibits or affidavits.

On December 1, 2015, the plaintiff filed a Response in Opposition to Mr. Andrews’
Motion to Transfer Venue, arguing that none @& thtionales advanced by Mr. Andrews justifies
transfer to the Eastern DistricDocket No. 37.) Specificallghe plaintiff argues that Mr.
Andrews has not met his burden of proving thatsfer is warranted, because he provides no
evidence that (1) specific, material witnessdtlva inconvenienced by ¢hplaintiff's choice of
forum, or (2) he is sufficiently financialljisadvantaged by having poepare a defense in
Nashville that a transfer to Chattanooga is justifidd. gt pp. 2-3.)

On December 2, 2015, the Fraternity Defendants filed a Response in Support of
Mr. Andrews’ Motion to Transfer Venue. (DodKgo. 39.) In their Response, the Fraternity
Defendants argue that convenience to both the parties and to non-party withesses would be
greatly increased with a transfer to the Eastestridt and that the plaintiff's choice of forum is
not entitled to deference because shesdame reside in th®liddle District. (d. at pp. 2-3.)

Like Mr. Andrews’ Motion, however, the FratéynDefendants’ Response does not identify any
specific withesses who would be inconvenienbgdhis forum, nor is it accompanied by any
supporting exhibits or affidavits.

On December 4, 2015, the Fraternity Defendantsvered the Complaint. (Docket Nos.
40-43.) On the same day, Mr. Andrews filedfarswer that includea Counter-Complaint
against the plaintiff for libel and slander and imtenal infliction of emdional distress. (Docket
No. 40.) The plaintiff filed a Motion to Disrsé Mr. Andrews’ Defenses and Counterclaims on

December 16, 2015 (Docket No. 44), and Mr. Andrews filed a First Amended Counter-



Complaint a week later (Docket No. 46). The piidii then filed a Motion to Dismiss the First
Amended Counter-Complaint (Docket No. 450 the briefing on this Motion is not yet
complete. The court does not consider eithehefplaintiff's pendingnotions in the instant
opinion.

THE PARTIES

The PIKE Fraternity, a Tennesscorporation headquartered in Memphis, is a fraternity
that has over 220 chapters and thousands of meniroughout the United States and Canada.
(Docket No. 43 1 4.) The Delta Chapter is a ¢dapf PIKE Fraternityand an unincorporated
association that operates in Chattanooga, Tssa®e (Docket No. 41 1 5.) The Delta House
Corp. is a Tennessee corporation with its ppatplace of business @hattanooga, Tennessee.
(Docket No. 42 1 6.) The Delta Chapter is locatedand operates out ttie Fraternity House,
which is owned by Delta House Cormdaleased to the Delta Chapteld. § 12.) Mr. Andrews
was a member of Delta Chapter anstudent at UTC at the time tble incident giving rise to
this action, and he is currently a residenthef Middle District of Tanessee. (Docket No. 40
1 2.) The plaintiff attends a university in Alaba@ind is a resident of the State of Texas.
(Docket No. 1 91 1, 14.)

ANALYSIS

Under 28 U.S.C. § 1404(a), “[flor the converderof parties and witnesses, in the
interest of justice, a district court may transday civil action to any ber district or division
where it might have been brought or to anyriisbr division to wihch all parties have
consented.” With this statute, 6@gress intended to give districtucts the discretion to transfer
cases on an individual basis by corsidg convenience and fairnesserobo v. Sw. Clean

Fuels, Corp. 285 F.3d 531, 537 (6th Cir. 2002).



In ruling on a motion to transfer venue unger404(a), a district court should consider
case-specific factors, such as “firévate interests of the partiescluding their convenience and
the convenience of potential wisses, as well as other pubhterest concerns, such as
systemic integrity and fairness, which come urttle rubric of ‘inteests of justice.”” Moore v.
Rohm & Haas C0446 F.3d 643, 647 n.1 (6th Cir. 2006) (quotingses v. Bus. Card Express,
Inc., 929 F.2d 1131, 1136-37 (6th Cir. 199HgcordKerobqg 285 F.3d at 537. The Sixth
Circuit has suggested that relevéatttors to consider include:)(fthe convenience of the parties
and witnesses; (2) the accessibibfyevidence; (3) the availabilityf process to make reluctant
witnesses testify; (4) the costs of obtaining wijlimitnesses; (5) the practical problems of trying
the case most expeditiously and inexpengivahd (6) the intests of justice.Reese v. CNH
Am. LLGC 574 F.3d 315, 320 (6th Cir. 2009).

The moving party bears the burden of establiglthat these factors weigh in favor of
transferring venue See, e.gPicker Int'l, Inc. v. Travelers Indem. C&5 F. Supp. 2d 570, 573
(N.D. Ohio 1998)Blane v. Am. Inventors Cor®34 F. Supp. 903, 907 (M.D. Tenn. 1996).
Ordinarily, “unless the balancessrongly in favor of the defelant, the plaitiff’'s choice of
forum should rarely be disturbedReese574 F.3d aB20 (quotingdDowling v. Richardson-
Merrell, Inc,, 727 F.2d 608, 612 (6th Cir. 1984)). Ae thraternity Defendants have noted,
however, “when a given action has a limited conoactiith the forum and isot the plaintiff's
residence, the plaintiff’'s choice is to be affordiess weight than would otherwise be the case.”
Am. Guar. & Liab. Ins. Co. v. Crosby Trucking Serv.,,IMNa. 3:13-cv-00147, 2013 WL
3878953, at *3 (M.D. Tenn. July 26, 2013) (citinigenbee v. FedEx Cord79 F. Supp. 2d
993, 1007 (M.D. Tenn. 2008)). The weight giverthe plaintiff's choiceof forum decreases

even further where events giving rise to ngsuit occurred outside the chosen foruch. Jane



Doe does not reside in the Middlesict of Tennessee, and the etgegiving rise to this lawsuit
occurred in the Eastern District. Her choice otifo, therefore, is afforded less weight than we
would ordinarily give taa plaintiff's decision.

This is not to say, however, that the plaintiff's choice of forum is gnaaneight. The
absence of a high level of deference to thenpféis choice of forum does not, on its own, defeat
that choice, and the defendants still bear thediuof demonstrating th#te private and public
interest concerns outlined aboweigh in favor of transferSee Ajose v. Interline Brands, Inc.
No. 3:14-cv-1707, 2015 WL 5773080, at *3 (M.D.nhe Sept. 30, 2015) (“Perhaps Defendant’s
most compelling argument is that the Pldfstiforum choice should not receive deference
because Plaintiffs have no ties to the Middlstict of Tennessee. . . . Yet the absence of
deference does not alone defeat the Plaihtdfsim choice; Defendant still bears the burden on
a Section 1404(a) motion . . . .").

The defendants have failed to demonstratettietactors outlinetly the Sixth Circuit
weigh in favor of transferring itk action to the Eastern Digttiof Tennessee. First, the
defendants have not shown that the conveeier the parties juies the transfer.

Mr. Andrews states thadespite being a resident of theddle District ofTennessee, it is

financially inconvenient for him to prepare a defense here because “the allegations and principal
actions took place in the Easterrsict.” (Docket No. 31, at p. 2.) While it is true that “the
location of the events that gaveeito the dispute” is a relevdattor to consider in evaluating

the convenience of the parti&qgvik v. Ducks Unlimited, IndNo. 3:11-cv-0018, 2011 WL

1397970, at *5 (M.D. Tenn. Apr. 13, 201Mr. Andrews has not explaindubw litigating this

case in the district in which hresides poses an undue financial burden on him; nor has he

submitted any evidence demonstrating that it dddse Fraternity Defendants argue that a



transfer to the Eastern Distriebuld “greatly increase[]” theiconvenience, relying on the fact
that Delta Chapter operates and Delta House Corp. has a principal place of business in
Chattanooga. (Docket No. 39, pp. 1-2.) Additiond@IKE Fraternity argues that, even though
it is headquartered in Memphis;iiteeds to travel to Chattanoogavisit the site” and, therefore,
“sees no need in extra travel to Nashvilleld.) Beyond noting where they are respectively
located and where the events that gave riseisadispute are located, the Fraternity Defendants
make no argument and offer no evidence dematnsgy that litigating this case in Nashville
poses an undue financial burden on them orahaal would be easier or more economical for
all parties in Chattanoogé&ee Nollner v. S. Baptist Convention, Jido. 3:14-cv-1065, 2014
WL 3749522, at *7 (M.D. Tenn. July 30, 2014) (“Merely shifting theoimvenience from one
party to another does not meet Defendant’s byriesucceed in a motido transfer . . . the
movant must show that the forum to whichdasires to transfer the litigation is the more
convenient one vis a vis the Plaintiff’s iaitchoice.” (internal quotation marks omitted)
(quotingB.E. Tech., LLC v. Facebook, In857 F. Supp. 2d 926, 930-31 (W.D. Tenn. 2013))).
The defendants, therefore, have failed to estalitiat the convenience tife parties weighs in
favor of transferring thisase to the Easterndbiict of Tennessee.

Second, the defendants argue that the suit sheulchnsferred to the Eastern District for
the convenience of non-party witnesses.ebd] the convenience of non-party witnesses (as
opposed to parties or party witnesses) “is ong@fmost importantictors in the transfer
analysis.” Smith v. Kyphons78 F. Supp. 2d 954, 963 (M.D. Tenn. 20@®;ordZimmer
Enters., Inc. v. Atlandia Imps., In@78 F. Supp. 2d 983, 991 (S.D. Ohio 2007) (“[T]he
convenience of [party] employees will not generaktygiven the same consideration as is given

to other witnesses.”). The defendants argue tleatause the incident giving rise to this action



occurred at a social event at the FraterHitypse in Chattanooga, many of the potential

witnesses in this suit are UTQudents, who would be inconvengsd if they had to testify or
participate in proceedings in Nashville. d@kxet No. 31, pp. 1-2; Docket No. 39, p. 2.) This
argument fails for two reasons.r$ti the defendastdo not identifyany specific, material

witness who they claim will be aonvenienced, even though “the party seeking the transfer must
clearly specify the essential witnesses to eda@and must make a general statement of what
their testimony will cover.”Smith 578 F. Supp. 2d at 963. The Fraternity Defendants argue that
it s “too early in this litigation to clearly spigthe essential witnesses and outline their general
statements” (Docket No. 39, p. 2), but the fact thatdefendants cannot clearly identify every
essential witness and outline his or her testiyndoes not excuse the defendants from meeting
their burden to identify at leasbmenon-party witness who would be inconvenienced by this
forum! Moreover, the defendants offer no evidence supporting their argument that many of the
essential withesses in this case are currestitiglents at UTC and, therefore, would be
inconvenienced by travel to Nashville. The aefents have failed to blish that the people

who witnessed the events before and after thgedi@ssault: (1) were at the party because they
were students at UTC and not because theythikelaintiff, were invited from another school,

(2) resided at the time, or curtBnreside, in Chattanooga, (3) atl students at UTC and have

not moved away from Chattanooga since April 2@it54) are not, like Mr. Andrews, subject to

subpoena in the Middle DistricBYy relying only on generalitians about the witnesses they

! The Fraternity Defendants’ claim that thegnnot identify an essential witness at this
point in the litigation is particularly weagjven that: (1) even though the Complaint was not
filed until October 27, 2015, thenderlying events occurredghtmonths ago and have
apparently been investigated by the school and the police in the intervening period; and (2) the
Complaint discusses certain individuals whakantities the defendantsuld have discovered
(or at least argued that they watéeemptingto discover).



expect will be involved in the case, the defendhaatse failed to establish that the convenience
of any specific non-party witness weighs in favotrahsferring this case the Eastern District
of Tennessee.

The defendants do not advance arguments regarding any other interest, private or public,
that would warrant transferring this suit to thestgan District of Tennesg, and the court is not
aware of any reason other théwde discussed in the partiedefings. The court concludes,
therefore, that the defendants have faileddiablish that the concerns that tdeyadvance — the
location of the underlying events, the convenieoicéhe parties, and the convenience of non-
party witnesses — on the whole outweigh the giffi;ichoice of forum. The defendants have
failed to meet their burden of densirating that transfer of venueappropriate in this case.

CONCLUSION

For the reasons discussed herein, Mr. A&nd Motion to Transdr Venue (Docket No.

31) will be denied.

An appropriate order will enter. MM—’_

ALETAA. TRAUGE
Lhited States District Judge




