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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

ANTHONY REYES,
Plaintiff,

V. Judge Aleta A. Trauger

Case No. 3:15-cv-1155

METROPOLITAN GOVERNMENT OF

NASHVILLE & DAVIDSON COUNTY,
TENNESSEE,

N N N N N N N N N N N

Defendant.

MEMORANDUM & ORDER

Pending before the court is an unoppastedion for Summary Judgment (Docket No.
15) filed by the Defendant, the Metropolit&overnment of Nashville & Davidson County,
Tennessee (“Metro”). For the reasons discussed herein, Metro’s motion will be granted.

BACKGROUND & PROCEDURAL HISTORY

The plaintiff, Anthony Reyes, is an African American man and a former police officer
with Metro Police Department. He filed thesaployment discrimination action on November 3,
2015 based on disciplinary actiorattwas taken against him by Me, including restrictions on
his secondary employment privileges and termination from his position as a police officer.
(Docket No. 1.) The Complaint brings claifies racial discriminéion and retaliation in
violation of Title VII of the Cvil Rights Act of 1964, 42 U.S.C. § 20@d seq (“Title VII").

On October 12, 2016, the court issued adebtemporarily holding this action in
abeyance due to the Tennessee Supreme €sugpension of Mr. Reyes’s former counsel,
Andy Allman. (Docket No. 14.) The Order progdithat the case would remain in abeyance

until Mr. Reyes entered the appearance of substitounsel or until Deember 9, 2016 (at which
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point, absent the appearance of substitatensel, Mr. Reyes woulde presumed to be
proceedingpro sg, whichever came first. No appearanésubstitute counsevas ever entered.

On February 10, 2017, Metro filed a Motifor Summary Judgement. (Docket No. 15.)
Metro attached to its Motion the full transcrgdtproceedings before the Metro Civil Service
Commission Administrativeaw Judge Anthony Adgent, in which Mr. Reyes, with
representation of counsel, chaligd his termination from Metro Police Department. (Docket
No. 15-3.) Metro also attached Judge AdgenttsalnOrder in those preedings, as well as the
Final Order issued by Bill Farmer, Chairman ketro’s Civil Service Commission. (Docket
No. 15-1.} Finally, Metro attachetivo EEOC charges filed by MReyes in connection with
this matter. (Docket No. 15-2.) The fiBEOC charge is dated September 5, 2014 (after
disciplinary charges by Mettwad been filed against Mr. Reyes) and alleges racial
discrimination. This EEOC charge makes the vaglsgation that white police officers working
for Metro have received less discipline tin Reyes for similar offenses, though the charge
does not name any other officer in particulapmvide any details abothe infractions of other
officers or the discipline received. The second EEOC charge is dated October 1, 2014 (after Mr.
Reyes was terminated from his position) alhelges retaliation. Metro simultaneously filed a
Memorandum in support of its Motion for Surarg Judgment (Docket No. 16) and a Statement
of Undisputed MateridFacts (Docket No. 17).

The key facts contained in Metro’s Statement of Undisputed Mateacts and in its
Memorandum echo (and cite to) tlaets contained in Judge Adgeninitial Order, which were

adopted by Mr. Farmer’s Final Ordefhese facts are as follows:

' The Final Order by Metro’s Civil Service Conssion provided Mr. Reyethe right to seek
reconsideration by the Civil Service Commission with5 days or to file an appeal with the
Chancery Court of Davidson County within 60 dayetro represents that no such challenge
was filed, and there is no evideringhe record to the contrary.
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e Mr. Reyes was a police officer with the NoRrecinct of Metro Police Department in
December of 2013, when he was involved irmacident while driving a Metro patrol car.
Upon investigation, Metro made the followifigdings: that Mr. Reyg was at fault for
the accident; that he was not authorized to leen using the patrgkhicle at the time
of the accident, while he was performing a secondary employment position; that he was
not logged into the patrol vehicle’s laptop, whis required whenever the vehicle is in
use; and that Mr. Reyes had a prior hiswirgisciplinary infractions and complaints
against him, including a histy of accidents while using Metro patrol vehicle.

e As aresult, Metro placed restrictions on.RReyes’s secondary employment privileges,
such that Mr. Reyes would thereafter onlypeemitted to take secondary employment
positions through Metro’s own Second&mployment Unit, through crime reduction
initiatives implemented by the North Precinat,for special events. Mr. Reyes was
given a memorandum explaining these restrictiarisch were also verbally explained to
him by a supervisor, and he signed an acknowledgement of receipt.

e Despite the restrictions, Mr. Res continued to work as awrtesy officer for the Grove
Apartments, where he was a resident, in exchange for compensation in the form of an
$800 per month reduction in his rent. Thasition did not fall under one of the
enumerated exceptions to Mr. Reyes’s secondaployment restrictions, and it was a
violation of Metro policies for lm to continue this employment.

e In January of 2014, Mr. Reyes was transigifrem the North Precinct to Metro’s West
Precinct. Around the same time, Mr. Reydsisn as a courtesy officer with Grove

Apartments was scheduled to end, and Mr. Reyes asked his new supervisors for



permission to apply for a renewed ternmaasourtesy officer at Grove Apartments,
without informing his new supervisors ostsecondary employment restrictions.

e On February 16, 2014, Mr. Reyes’s requestémewed secondary employment at Grove
Apartments was denied by Metro due te thstrictions on MrReyes’s secondary
employment privileges. When asked by a suviger if he had been working at Grove
Apartments, Mr. Reyes told the supervisor tahad not. In fact, Mr. Reyes continued
to perform the functions of a courtesyicer for Grove Apartments, and receive the
rental reduction compensation, throughrthal8, 2014. Dishonesty in communications
with a Metro supervisor ia violation of Metro policy.

e During this time, Mr. Reyes also looked upoirmation about license plates of vehicles
parked at Grove Apartments and shared itifatmation with Grove Apartments staff
members who were not MetroNaenforcement personnel, inolation of Metro policies.

e On August 28, 2014, Metro filed disciplinary chas against Mr. Reyes on the basis of
the above violations.

e On September 23, 2014, Metro held a formerimg on the disciplinary charges, during
which Mr. Reyes was represented by counséétro concluded that Mr. Reyes had
violated several Metro policies (in@ling disobeying his secondary employment
restrictions, lying to a supésor, and disclosing protesd information to non-Metro
personnel), any of which warranted terntioa, and terminated Mr. Reyes from his
position.

The court’s review of the transcript of peedings before Judge Adgent reveals that the

facts recounted above are welpported by the testimony at tleggroceedings. Moreover, in



his own testimony, Mr. Reyes did not contest ttmtommitted the violations identified above.

Rather, Mr. Reyes’s defense duriihg proceedings was as follows:

Mr. Reyes claimed that he waot aware that his work as a courtesy officer was not
permitted as per the restrictions. Mr. Regpscifically testified that he believed that,
since the courtesy officer position watvartised on Metro’s Secondary Employment
Unit website, that it qualified as a@ndary Employment Unit position, even though
he had indicated on his application foistposition that itvas under a different
classification, and he was aware that iswat paid through Metro as all Secondary
Employment Unit positions are.

Mr. Reyes further claimed that, when he thid supervisor that he was not working
at Grove Apartments, he misunderstooel tilme frame about which he was being
asked. According to Mr. Reyes, he did nean to say that he had not worked at
Grove Apartments at all since the regtaos were issued in December of 2013, but
meant only to say that he had not workesté¢hsince the scheduled end of his term in
February 2014 and pending his renewed application.

Mr. Reyes also claimed that he did nolidee that the functions he continued to
perform through March of 2014 qualified asrkiog as a courtesy officer, though he
admitted that he continued to receive reduced rent from Grove Apartments.
Finally, Mr. Reyes claimethat he was unaware at the time that providing
information about license plates to nbletro personnel was a violation of Metro
policies, though there is noggtiute that his role as a p# officer obligated him to

understand this policy.



There was no evidence presented during the administrative proceedings, nor is there
evidence elsewhere in the recameyarding violations of Metrpolicy by, or discipline of, any
Metro police officers aside from Mr. Reyes. rfaer, there is no evidence in the record to
suggest that Metro violated ibsvn policies by restricting Mr. Res’s secondary employment or
by terminating Mr. Reyes for the above listed a&tans, or that thesgolations were not
sufficient to support these discipdiry actions. Finally, there is mvidence in the record that
Metro restricted or terminated Mr. Reyes &my reason other than the violations identified
above, or that Metro believed or had reasdpetigeve, at the time the discipline took place, that
Mr. Reyes was not actually guilty of committing thegsations. The record is further devoid of
any evidence that Mr. Reyes’s disciplinarp@eedings leading to his termination were
influenced by his recently filed EEOC filing, even that the officers conducting the proceedings
and making the decision to terminate RReyes were aware of the EEOC charge.

On February 13, 2017, the court issue®ader continuing the scheduled trial and
pretrial conference and stating that the tlites would be rescheedl if appropriate, by a
subsequent order. (Docket No. 19)

Mr. Reyes has failed to respond to Metriglstion for Summary Judgment or Statement
of Undisputed Material Facts, and m&s placed no evidence in the record.

LEGAL STANDARD

In the Sixth Circuit, a plaiiff who fails to address a clai in response to a motion for
summary judgment is deemed to have abandoned the diiggs v. Univ. of Detroit-Mergy
611 Fed.Appx. 865, 870 (6th Cir. 2015). Nonethelaghistrict court may not use a party's
failure to respond as a reason for granting sumualgment “without fist examining all the

materials properly before it under Rule 56(cigtiggs 611 Fed.Appx. at 870 (quotifglC v.



E.M.A. Nationwide, In¢.767 F.3d 611, 630 (6th Cir. 2014)). Theso because “[a] party is
never required to respond to a motion for sunymaggment in order to prevail since the burden
of establishing the nonexistenceaofmaterial factual dispute aly&rests with the movant.ld.
Thus, “even where a motion for summary judgmeninspposed (in whole an part), a district
court must review carefully the portionstbe record submitted by the moving party to
determine whether a genuine dispute of material fact exikts.”
ANALYSIS

In order to establish grima facieclaim of Title VII racial discrimination, in the absence
of direct evidence of discriminatn, a plaintiff must show: 1) thae is a member of a protected
class, 2) that he was qualifiéat his job, 3) that he suffedlean adverse employment decision,
and 4) that he was replaced by a person outsitieegirotected class or treated differently than
similarly situated non-protected employe&ee, e.gWhite v. Baxter Healthcare Corm33
F.3d 381, 391 (6th Cir. 2008Fullen v. City of Columbuy$14 F. App’'x 601, 605 (6th Cir. 2013)
(citing Newman v. Fed. Ex. Car®66 F.3d 401, 406 (6th Cir. 2001)). Mr. Reyes has failed to
establish grima faciecase of racial discrimination becaubke record is completely devoid of
any evidence that Mr. Reyes was replaced bypaaylet alone someone outside of his protected
class, or that any similarly situated officerssidé of Mr. Reyes’ preicted class were treated
differently than Mr. Reyes. Further, in lightthie fact that the undisited evidence shows that
Mr. Reyes committed several violations of Mepolicy that warrant termination, it is not
entirely clear that Mr. Reyes can show thatshgualified for continueé@mployment as a Metro
police officer.

Similarly, the Sixth Circuit has held that, to establigiriena facieclaim of

retaliation under Title VII, a platiff must show the following:



(1) she engaged in activity protected by Title VII; (2) the defendant knew of her

exercise of her protected rights; (3¢ tthefendant subsequently took an adverse

employment action against the plaintiffsabjected the plaintiff to severe or

pervasive retaliatory harassment; angtére was a causal connection between

the plaintiff’'s protected activity andehadverse employment action. . . . In

determining whether there is a causédtienship between a plaintiff’'s protected

activity and an alleged rédtatory act, courts mayansider whether the employer

treated the plaintiff differently from siilarly situated individuals and whether

there is a temporal conrtean between the protected activity and the retaliatory

action.
Barrett, 556 F.3d at 516-17Mr. Reyes is unable to establisprama faciecase of retaliation
because there is no evidence of a causal caondmtween Mr. Reyes’s EEOC filings and the
adverse employment actions against him. Thesypudied evidence in the record shows that the
disciplinary actions against Mr. Reyes were all initidietbrehis first EEOC charge was filed.
The restrictions on Mr. Reyes’s secondary emmient were clearly implemented months before
Mr. Reyes filed an EEOC charge. While Mr. R&geofficial termination took place shortly
after his first EOOC charge was filed, the teration process was initiateoy Metro’s filing of a
disciplinary action against Mr. Reyes, which tgd#ce prior to Mr. Reyes’s initial EEOC filing.
There is no evidence in the record to show thatintervening EEOC filing in any way impacted
the course of those disciplinary proceedings. miiseven clear from the record that the Metro
agents who made the decision to terminate MyeReavere aware of his EEOC filing at the time.

Finally, even if Mr. Reyewvere able to establishpima facieclaim of either
discrimination or retaliation, kiclaims would still fail as matter of law under the burden-
shifting analysis for Title VII claimgstablished by the Supreme CouricDonnell Douglas
Corp. v. Greend11 U.S. 792 (1973). Under this franwk; once the plaintiff establishes a
prima facieclaim, the burden shifts to the defendant to establish a non-discriminatory reason for

its action; if the defendant meets this burdine plaintiff must then prove that the

nondiscriminatory reason is mere preteddcDonnell Douglas Corp411 U.S. at 804ee also



Grace v. USCARS21 F.3d 655, 677-678 (6th Cir. 200Byhr v. Hazel Park Sch. Disf710
F.3d 668, 674-75 (6th Cir. 2013). A plaintiff mpsove pretext by showing “that the proffered
reason (1) has no basis in fact, (2) did not digtnaotivate the defendant’s challenged conduct,
or (3) was insufficient to waant the challenged conductPierson v. Quad/Graphics Printing
Corp, 749 F.3d 530, 539 (6th Cir. 2014) (quotMgexler v. White’s Fine Furniture, InB17
F.3d 564, 576 (6th Cir. 2003)). Metro has cleadtablished a non-discriminatory reason for
Mr. Reyes’s secondary engyiment restriction and terminatidogsed on his violations of Metro
Police Department policies. These violatians well-supported in the record, including by Mr.
Reyes’ own testimonial admissions. To suppoyt pretext argument, the record contains, at
best, testimonial evidence by Mr. Reyes thadlidenot intend to commit these violations and
was not aware that he did so. The reconkiid, however, of any @ence showing that the
violations did not take place, that they waot the actual motivation for Metro’s decisions, or
that they were insufficient to warrant adverseplyment actions taken against Mr. Reyes. This
evidence is therefore, insuffait to establish pretext unddcDonnell Douglas

For these reasons, there is no genuine diggutaterial fact, and the undisputed facts
show that there is no basis for Mr. ReyeglelVIl claims to survive summary judgment.

CONCLUSION

For the foregoing reasons, Metro’s tibm for Summary Jdigment is herebGRANTED
and this action i®ISMISSED WITH PREJUDICE.

It is SoOORDERED

Enter this 10th day of April 2017. /W‘
- P

ALETAA. TRAUGER
UnitedStatedDistrict Judge



