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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CULEN KEITH ROBINSON
Plaintiff, No. 3:15ev-01171

V. Judge Trauger

Magistrate Judge Newbern

CLARKSVILLE MONTGOMERY

COUNTY SCHOOL SYSTEM,

Defendant.

MEMORANDUM AND ORDER

Pending before theoart in this pro se civil rights actiors the unopposednotion for
summary judgmemf DefendantClarksville Montgomery County School System (Doc. Bé).
For the reasons stated herein, the motion is GRANTED.

l. Statement of the Case

A.  Factual History*

Plaintiff Culen Keith Robinsorbegan workingas an assistant primpal at Clarksville
High School within the Clarksville Montgomery County Sch&gistem (CMCSSyuring the
200940 school year. (Doc. No. 38, PagelD# 418.)WhenCMCSS hired himit was aware of
Robinson’s status asreserve member of the United States Arrtds.dt PagelD#.18-19, 121—

22.) On July 1, 2010while the school system was on summer redeebjnsonreceived orders

! These factgomeprimarily from CMCSS’sStatement of Undisputed Materighctsand

supporting documents. (Doc. Blo36, 38—4() Because Robinson did not respotud these
filings, the undersigned tak&aMCSS’sstatement of factas true for tb purposes of summary
judgment pursuant to Local Rule 56.01(g), whidhectsthat “[f]ailure to respond to a moving
party’s statement of material facts..shall indicate that the asserted facts are not disputed for
purposes of summary judgment.”
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to report to Fort Buchanan, Puerto Rico on July 18, 2fakCa period of fifty days plus travel
time. (Id. at PagelD# 12627.) On September 10, 2010, Robinson received orterspot to
Fort Knox, Kentucky, on September 13, 20f0,462 days of activeluty servicethis period of
active duty continued until August 1, 2QJursuant to subsequent orders issuedamuaryl8,
2011 and December 9, 2011d.(at PagelD#.36—38) Robinson only provided CMCSS with the
initial July 1, 2010 orders requiring his servi¢e. at PagelD# 139-40.)

On July 26, 2010 CMCSS Director of Human Resources Bruce Japproved
Robinson’s military service leave of absemased on the July 1, 2010 orders, which included a
returnto-work date of September 9, 2010. (Doc. No. 40, PagelD# 22Bg’s letter directed
Robinson to notify CMCSS “immediatelyvhenhis “official return date has been determiried.
(Id.) Around September 1 or 2, 2010, Robinson retdtemporarily to Clarksville (Doc. No.

38, PagelD#149-50, 157-58.puring this periodJobecalled Robinsors thenwife to inquire
about Robinson’s leave statusd. at PagelD#166 Doc. No. 40, PagelD# 211Robinson
respondedby email on September 3, 201that he had been directed to receive specialized
training at a different locatiorand had stopped in Clarksville to visit his family on the way.
(Doc. No. 40, PagelD# 2225.) Robinson stated that he could not give Jobe more information
about his statusecause of national security conceansl concluded, “[s]ince this is a problem, |
do not wish to have any controversies or create any enemies, SO you can give rag pmsiti
soneone else.” Ifl. at PagelD# 225.) Robinson ended the email by stdtingad all of the
respect in the world for you because you were always professional and thotmhttds me
and thanks for that.d.)

On September 3, 2010, Jobe responded to Ratigi&mail stating that he hadalled

Robinson’s wifebecause he “need[ed Robinson’s] new orders if [he] desired to extent [sic] [his]



leave.” (d. at PagelD# 224.) Jobe stated, “we knew there was a possibility of a request to extend
and that it would hav® be accompanied by your new order#d’)(Jobe indicated that he could

not fill Robinson’s position until it was vacated and said that he could accept Robinsaii’'s em
“as [his] written resignation effective immediatelyld.) Jobe stated that he would waive the
required thirtyday notice period for resignation to “assure [Robinson’s] continued good standing
with CMCSS and protect [his] Tennessee licende.) Jobe concluded, “[tlhanks for your past
service to the children of our community and your current service to our natebh.Jgbe then
sentRobinsona letter accepting his resignation effective September 9, 20d.0at( PagelD#

227.) Robinson did not respond to Jobe’s email or leitesommunicate with anyone else in the
school district regarding his resignatigpoc. No. 38, PagelD# 160-61.)

Robinson completed his military servi@m August 1, 2012and did not seek fe
employment with CMCSS upon his return. (Doc. No. 38, PagelD# 11#6362nstead
Robinson obtained a position with the Lake County School Systdrare he workedrom
November 2012 until February 2014. (Doc. No. 38, PagelD#d%2He did not apply for
another position with CMCSS until July 22, 201l4.Y Robinson aparently was not selected for
thatjob. (Seed. at PagelD# 174.)

B. Procedural History

OnNovember 5, 2015, Robinson filgldis action alleging violations of the reemployment
and antidiscrimination provisions tfie Uniformed ServiceEmployment and Reemployment
Rights Act(USERRA) 38 U.S.C. §301] et seq(Doc. No. 1) Robinson’s counsel subsequently
was suspended frorhe practice of law in Tennessaed onOctober 3, 2016he ®urtordered
that the casebe held in abeyance until December 9, 2016, to allow Robinson to obtain new

counsel or decide to go forward pro se. (Doc. H8) On December 6, 2016Robinson



requested additional time to seek new counsel, (Doc. No. 15), and the court extersteg the
until January 8, 204 (Doc. No.16.) No counsel entered an appearabgethat dateand the
court noted Robinson’s pro se status. (Doc. No. 19.)

On February 10, 2017, CMCSS filed a motion for summary judgment, accompanied by a
supporting memorandum of lafldoc. No. 35) andtatement of undisputed material fa@@®c.
No. 36), as well as Robinson’s deposition (Doc. No. 38)thedifidavits of Jobe (Doc. No. 40)
and Phyllis Casebolt, the former principélClarksville High Schoolvho wasRobinson’s direct
supervisor duringhe relevant period (Doc. No. 39JMCSS argues th&obinsonhas &iled to
show that CMCSS took any aehéeemployment action against hioecause Robinson resigned
his assistant principabposition (Doc. No. 35, PagelD# 886) CMCSS alsoassertsthat
Robinson’s reemployment claim fails because he did not timely reapply posiaon with
CMCSS after completing his military servictd.(at PagelD#87.)

Robinson did not appear for a scheduled case management conference on March 2, 2017.
(Doc. N0.43.) On March 3, 2017, the court ordered Robinson to respond to CM@&ien
for summary judgmenby April 5, 2017. (Doc. No. 43.Robinson didnot responded to
CMCSS’smotion or statement of undisputed material facts, nor has he filed his own statément
undisputed material factsle has not filed anything in this action since December 6, 2016.
. Legal Standard

Federal Rué of Civil Procedure 5@ provides thasummaryjudgmentshall be granted
if “the movant shows that there is no genuine dispute as to any material fact and thé immova
entitled to judgment as a matter of lAwed. R. Civ. P. 56(a). To prevail, the moving pantyst

provethe absence of a genuine issue of material fact asytessential element of the opposing

2 The docket shows that all court orders sent to Robifgogertified mailhave been

accepted



partys claim.SeeCelotex Corp. v. Catret477 U.S. 317, 323 (1986%tiles ex rel. D.S. v.
Grainger Cty, Tenn, 819 F.3d 834, 847 (6th Cir. 2016). dietermining whether the moving
party has met its burdemhe court must view the factual evidence and draw all reasonable
inferences in the light most favorable to the nonmoving p&agMatsushita Elec. Indus. Co. v.
Zenith Radio Corp475 U.S. 574, 5871986);Stiles 819 F.3d at 848. Theourt must not weigh

the evidence and determine the truth of the matters asserted but instead mustrelethather
there is a genuine issue for trialldckson v. VHS Detroit Receiving Hosp., 1844 F.3d 769,
775 (6th Cir. 2016) (quotingnderson v. Liberty Lobby, In@77 U.S. 242, 249 (1986)

If the nonmoving party fails to make a sufficient showing on an essential elentdt of
case with respect to which she has the burden, however, thexgnpaity is entitled to
judgmentas a matter of lawMartinez v. Cracker Barrel Old Country Store, In¢03 F.3d 911,
914 (6th Cir. 2013) (citation omitted). To preclugienmaryjudgment the nonmoving party
must go beyond the pleadings @rdsentspecifc factsdemonstrating the existence of a genuine
issue for trialShrevev. Franklin Cty., Ohip 743 F.3d 126, 132 (6th Cir. 2014) (citations
omitted) “A mere scintilla of evidence by the nonmoving party is insufficient to defeansiy
judgment; ‘theremust be evidence on which the jury could reasonably find for the [nonmoving
party].” St. Clair Marine Salvage, Inc. v. Bulgarelli796 F.3d 569, 574 n.2 (6th Cir. 2015)
(alteration in originalquotingAnderson477 U.S. at 252)f the evidence offeredy the
nonmoving party is “merely colorable,” “not significantly probative,” or not enouglead a
fair-minded jury to find for the nonmoving party, the motion Sammaryudgmentmay be
granted Anderson477 U.S. at 249-52.

This court’s Local Rules 7.01(b) and 56.01(c) and (g) govern responses to motidos and

statements of material facts filed with motions for summary judgment, respectivebl. Rule



7.01(b) states, in pertinent part, that “[flailure to file a timely oaspe [to a motion] shall
indicate that there is no opposition to the motion.” Regarding responses to statefmeaterial
facts, Local Rule 56.01(g) provides that “[flailure to respond to a moving patitement of
material facts .. shall indicatethat the asserted facts are not disputed for the purposes of
summary judgment. However, “[a] district court cannot grant summary jutgimeéavor of a
movant simply because the adverse party has not resportleths v. PlummemMNo. 163826,
2017 WL 1400495, at *9 (6th Cir. Apr. 19, 2017) (quotarver v. Bunch946 F.2d 451, 455
(6th Cir. 1991)). The court must examine the motion to determine whether the movant has
discharged its burden of demonstrating the absence of a genuine issue @i faatdd.
[11.  Analysis

USERRA protectsmembers of the armed services from discrimination in employment
based on their military séce and guarantees returning service membsgsployment with
their former employersetty v. Metro. Gov't of Nashville &avidson Cty,.687 F.3d 710, 713
(6th Cir. 2012).USERRA’s discrimination provision, in relevant part, prohibits an employer
from denying a service member “retention in employment” based on his mgavce. 38
U.S.C. § 4311(a). The reemployment peiensguarantee a returning veteramosition with his
former employernf he satisfies four prerequisites: proper notice to his employer prior to his
departure; amilitary service period oflessthan five years; a timely reemployment request
accompanied by proper documentation; and separation from military service hombeable
conditions.Petty, 687 F.3d at 716—17 (citations and internal quotation marks omitted).

Underthis standardndbase& uponthe undisputed fact€MCSS isentitledto judgment

as a matter of law becauBebinson resigned his position and did not timely seek reemployment.



A. Resignation Claim

To prevail on a USERRA discrimination claim, a plaintiff must show that his military
service was a “motivating factorin an adverse employment actioBichaker v. Vill of
Vicksburg 627 F. App’x 527, 531 (6th Cir. 2015)The burden then shifts to the employer to
prove that it would have taken the same actiam the absence bfthe employee’s military
service. . . ."ld. Resignationalone, absenbther indicators of discriminatigris not an
adverse action under USERRRoth v. W. Salem Police Depdl16 F. App’x 794, 800 (6th Cir.
2015). Robinson’s omplaint alleges, however,that CMCSS pressuredrobinson to resign his
position. (Doc. No. 1, PagelD2) The complaint states that, “after a tense back and forth with
Jobe” by email, Robinson “decided that his teaching license would be taken and hisicareer
education ruined if he did not resign his positiond.)(CMCSS argues at summary judgment
that Robinson voluntarily resigndds positionand that CMCSS “only requested information
from him to either extend his leave or determine when the Plaintiff would return poditgon
as assistant principal(Doc. No. 35, PagelD# 86.)

There is no evidence in the record to support Robinson’s allegatitime was pressured
to resign for discriminatory reason®oc. No. 1, PagelD#.2In his September 3, 201mail,
Robinsonexplicitly told Jobe, “you can give my position to someone else.” (Doc. No. 40,
PagelD# 225.)Jobe’s emailgo Robinsonwere not adversarial in tone, and his response to
Robinson’s September 3, 3010 email referenced the possibility of extending Robieswr’s
(Id. at PagelD# 224.Robinsm never responded to ahemail orto the subsequent letter
acceptinghis resignatio, nor did he ever supply CMCSS with the orders extendintehis of

duty. (Doc. No. 38, PagelD# 1661.) On this record, there is no genuine issue of material fact



that Robinson’s resignation was caused by discriminatory a@MICSS is therefore ent@tl to
judgment as a matter of law on Robinstiscrimination claim

B. Reemployment Claim

To invoke USERRA’sreemploymentprotections a returning service memberhose
period of service is greater than 180 days must apply for reemploymentisvighoremployer
“not later than 90 days after the completion of the period of service.” 38 U.8312%e{1)(D).
Because Robinson was deployed from July 2010 through August 1, 2012, (Doc. No. 38, PagelD#
117, 12627, 136-38),he was requiretb apply for reemployment with CMCS$ October 30,
2012.1t is uncontested that Robinson did not apply for a position with CMCSS until July 2014.
(Doc. No. 38, PagelD# 16B3) Because Robinson failed to make a timely application for
reemployment, his claim cannot succe®ee Erickson v. U.S. Postal Seb71 F.3d 1364, 1370
(Fed. Cir. 2009) (granting summary judgment on reemploynodaim based on service
member’s failure to request reemployment within 90 days of completing militanycese
CMCSS isentitled to judgment as a matter of law.
V.  Conclusion

For these reasons, Defendant CMCSS'’s unopposed motion for summary judgment (Doc.

Vi Tk

ALETA A. TRAUGER §/
U.S. DistrictCourt Judge

No. 34) is GRANTED.

Enteredthis 29" day of August, 2017.




