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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

LYNN CARTER WILSON, )
) No. 3:15-cv-01271
Plaintiff, )
) Judge Nixon
V. ) M agistrate Judge Bryant
) JURY DEMAND
STEIN MART, INC., )
)
Defendant. )
MEMORANDUM

This Memorandum addresses DefendantnSMart, Inc.’s (“Defendant”) Motion for
Summary Judgment (“Motion”). (Doc. No. 9.) For the reasons discussed below, the Court will
GRANT Defendant’s Motion an®I SM I SS Plaintiff's Complaint with prejudice.

|.  BACKGROUND

A. Factual Background

Plaintiff Lynn Carter Wilson (Plaintiff’) was shopping at Defelant’s store in Nashville,
Tennessee. (Doc. No. 25 at  Afjer trying on a garment withouhcident and picking out a
suitcase, she decided to try on addliil garments in the dressing rooha. at I 2.) While trying
on the clothing, Shelia Campbell, a Stein Mart ek, allegedly informed a customer that she
was not allowed to take her shoppioart into the dressing room areéd. (at 1§ 3-4.) Then
Campbell allegedly left to check on anothestomer, and, while she was gone, this customer
pushed her shopping cart infee dressing room aredd(at I 5.) When Plaintiff attempted to
exit her dressing room, she noticed a cart completely covered with garments blocking her path.
(Id. at 9§ 6-7; Doc. No. 15-1 dt) After asking the customdo move the cart, Plaintiff

attempted to bypass the shopping cart in ordégawe the dressing roorfDoc. No. 15-1 at 1.)
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As she attempted to squeeze past the shopping cart, she tripped over the base of the cart and fell
to the ground, fracturing her wristd( at 2.)

B. Procedural Background

Plaintiff filed this lawsuit in the Cingit Court for Davidson County, Tennessee on
October 16, 2015, alleging that Defendant wasdigexgt. (Doc. No. 1-1 %.) Defendant removed
the case to this Court on November 18, 2015. (M 1.) Defendant then filed the instant
Motion (Doc. No. 9) with thresupporting exhibits (Docs.dN 9-1-9-3) and a Memorandum in
Support (Doc. No. 10) on February 26, 2016.aimiff filed a Response in Opposition to
Defendant’s Motion on April 7, 2016 (Doc. N@5) with one exhibit (Doc. No. 15-1) and a
Memorandum in Support (Doc. No. 16). The Respoaldeged that, inddition to substantive
defenses, the Motion should fail on proceduralugds because the Defendant failed to include a
Statement of Material Facts. (Doc. No. 16.) Spril 7, 2016, Defendant filed the Statement of
Material Facts (Doc. No. 17), drPlaintiff filed a Motion to Stke (Doc. No. 18), which this
Court denied on July 21, 2016. (Doc. No. 22.) bdtnt filed a Reply tdlaintiff's Response
(Doc. No. 20), which prompted Plaintiff to fiee Response to DefendanReply (Doc. No. 21).
Plaintiff filed a Supplemental Response to tdo for Summary Judgment (Doc. No. 23), a
Memorandum in Support (Doc. N84), and a Response to StatemeihMaterial Facts (Doc.
No. 25) on July 27, 2016.
[I.  STANDARD OF REVIEW

Summary judgment is rendered when theving party shows “there is no genuine
dispute as to any material faatd the movant is entitled to jutig@nt as a matter of law.” Fed. R.
Civ. P. 56(a). “The party movinigpr summary judgment bears tmitial burden of showing that

there is no material issue in disputkihdsay v. Yates, 578 F.3d 407, 414 (6th Cir. 2009) (citing
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Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)). “Once aving party has met its burden of
production, ‘its opponent must do mdten simply show that thelis some metaphysical doubt
as to the material facts.Blizzard v. Marion Technical Coll., 698 F.3d 275, 282 (6th Cir. 2012)
(quotingMatsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986)). Rule 56
states:

A party asserting that a fact canrtwe or is genuinely disputed

must support the ass®n by (A) citing to particular parts of

materials in the record . . . orBhowing that the materials cited

do not establish the absence oegence of a genuine dispute, or

that an adverse party cannptoduce admissible evidence to

support the fact.
Fed. R. Civ. P. 56(c)(1). “The district courtshao independent obligation to search the record
for evidence that would enable a pastglaims to survive summary judgmerfidgan v. Sumner
Cnty. Bd. of Educ., 501 F. App’x 537, 540 (6th Cir. 2012).

While the non-moving party must set forth sfiedacts showing thex is a genuine issue
for trial, the court must “draw all reasonabléeirences in favor of gfinonmoving party, and it
may not make credibility deternations or weigh the evidenceReeves v. Sanderson Plumbing
Prods., Inc., 530 U.S. 133, 150 (2000). “Reviewing the fast the light most favorable to the
nonmoving party, the court must ultimately deterenwhether the evidence presents a sufficient
disagreement to require submissiona jury or whether it is sone-sided that one party must
prevail as a matter of lawBlizzard, 698 F.3d at 282 (internal citatis and quotations omitted).
1. ANALYSIS

A. Evidentiary Objections

Plaintiff objects to all three of Defendanexhibits (Doc. No. 9-1-3) on the basis that

they are hearsay. (Docs. No. aBd 16.) At the summary judgmt phase, all facts must be



supported by “citing to the parti@r parts of the materials ithe record.” Fed. R. Civ. P.
56(c)(1)(A). A party may only object that the mad¢gited “cannot be prested in a form that
would be admissible in evidence.” Fed. R. CivbB(c)(2). Hearsay is n@enerally considered
on a motion for summary judgment, but it maycdoasidered “if the statement could be reduced
to admissible evidence at trial or reduced to admissible fdrRymied Tech., Inc. v. ICU Med.,
Inc., No. 3:10-010672012 WL 4505896, at *5 (M.D. Tenn. Sept. 28, 2012) (quodirges v.
UPSGround Freight, 683 F.3d 1283, 1293-94 (11th Cir. 2012)).

While the Stein Mart Incident Report, thandwritten statement by Stein Mart employee
Sheila Campbell, and the Atds brochure are hearsay, th@utt need not determine their
admissibility to rule on this Motion. The Court finds that the facts contained in the Complaint,
Plaintiff's affidavit, Defendant’'sStatement of Material Factand Plaintiff's Response to said
Statement provide ample undisputed facts $pase of this case as a matter of law.

B. Motion for Summary Judgment

1. Parties’ Arguments

Plaintiff alleged that her injuries were tptimately caused by the careless and negligent
conduct of Defendant” because itléa to maintain its dressing rooarea. (Doc. No. 1-1 at 8
(a—b).) The sole factual basis for this claimegp to be that Defendant “knew or had reason to
know . . . that another custemhad brought a shopping cartanthe dressingoom area,
contrary to the store rules, and failed to takeh steps to insure that same had been removed
from the dressing room area where it posed a hazard to other customeld[. Bt { 8(c).)
Defendant denied these claims (Doc. No. 3 &) and asserted the defense of comparative
negligence, claiming that Plaiffts own failure “to maintain dookout and/or use ordinary and

reasonable care caused or othegevzigntributed to her accidentt(at 2). Defendant argues that
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it “did not owe plaintiff a duty because the shopping cart is not a dangerous condition” (Doc. No.
10 at 3) and, even assumiagguendo that it was dangerous, “SteMart still did not owe the
plaintiff a duty because . .[the cart] was open and obviousd.(at 5).

2. Applicable Legal Standards

Whether Defendant owed Pl#iha duty is a question of law for the Court to resolve.
Blair v. Campbell, 924 S.W.2d 75, 78 (Tenn. 1996) (citi@grson v. Headrick, 900 S.W.2d 685,
690 (Tenn. 1995)). In the case okprises liability, a business aer must exercise reasonable
care to make the premises safe for business inviReesy. Sabir, 979 S.w.2d 305, 308 (Tenn.
1998). This duty includes the respdrility to remove, repair, owarn invitees of dangerous
conditions on the premises that the business pwas or should have be aware of through the
exercise of reasonable diligen¢d. When the dangerous conditionapen and obvious, there is
a duty for the business owner to act with reaskenedre only if the foreseeability and gravity of
harm posed by the condition outweighs the bu@ethe owner to engage in alternative conduct
to avoid the harmColn v. City of Savannah, 966 S.W.2d 34, 43 (Tenn. 1998)erruled on other
grounds by Cross v. City of Memphis, 20 S.W.2d 642, 644 (Tenn. 1998¢ Rice, 979 S.W.2d at
310.

3. Defendant’'s Duty of Care.

The first inquiry is whethethe shopping cart ithe dressing room was a “dangerous
condition.” A condition is dangerous if it is &dgerous according to common experience.”
Henry v. City of Nashville, 318 S.W.2d 567, 568 (Tenn. Ct. Ad®58). Defendant argues that
shopping carts are ubiquitous department stores and, there&fonot dangerous according to
common experience. Plaintiff fragma the condition more narrowlgs one of whether a shopping

cart, in a dressing room hallwdgo completely covered with garments that its entire structure
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was totally obscured” constitutes a dangerous condition. (Doc. No. 16 at 5.) Since the Court must
“draw all reasonable inferences in favor of tt@moving party” it will assume for purposes of

this motion only that the cart constituted a dangerous condition, and move on to the second
inquiry. Reeves, 530 U.S. at 150.

Under the second inquiry, the Court musiedeine whether the condition was caused or
created by the Defendant or if Defendant laatual or constructive tice of the dangerous
condition before the accident occurr&fiair v. West Town Mall, 130 S.W.3d 761, 764 (Tenn.
2004). 1t is undisputed that this shopping carsvi@aded with garments and placed in the
dressing room by a customer. (Docs. No. 15-1 &6lat 1 3.) Therefore, the question is whether
Defendant had actual or constructive knowledge sf fifict. Plaintiff claims that “[i]t is clear
from her Affidavit that an Employee of Stein Mavas fully aware that another customer had
brought the cart into the dressing room loadeth garments, and warned the customer, the
Employee did nothing to effect the removal of dart, thereby permitted the hazard to remain in
place.” (Doc. No. 16 at 5.) However, Plaintiff&affidavit does not asserthat a Stein Mart
employee knew that the customer had taken hep@ng cart into the dressing room (Doc. No.
15-1.) Moreover, in her Response to Defendantaeftent of Material Facts, Plaintiff denies
that “the customer had just been informed byeanStlart employee to ndiring her cart into the
dressing room area” (Doc. No. 25 at § 4) and tf@hce the employee left the area to help
another patron, the customer continued thi fitting room with her shopping cartd( at 1 5),
and states that she “has no pea knowledge of” these fact¢d(at 1 4-5.)

In order to create a disputed issue of matéaietl, the supporting affidavits must be based
on personal knowledge and set foffacts that are admissible Bvidence. Fed. R. Civ. P.

56(c)(4).“If a party fails to properly support an assemt of fact or fails to properly address
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another party’s assertiaof fact as required by Rule 56(dhe court may . . . grant summary
judgment if the motion and supporting materialseluding the facts considered undisputed—
show that the movant is entitled to it[.]d. at (e)(3). Since Plaintiff claims no personal
knowledge regarding Defendant’'s awareness efidmgerous condition (Doc. No. 25 at 1 4-5),
the Court cannot rely on her Affidavit with respézthis fact. Although the issue of Defendant’s
knowledge of the allegedly dangerous ctindi remains unsupported, the Court need not
address it to determine Defendant’'s duty becaegen assuming that Defendant knew of this
dangerous condition, Plaintiff would still need tww that it was not open or obvious or that the
foreseeability and gravity of harm posed lyoutweighed Defendant’s burden engage in
alternative conduct to avoid the har@oln, 966 S.W.2d at 43Rice, 979 S.wW.2d at 310.
Consequently, Court will move on to therthinquiry; whether the condition was open and
obvious to Plaintiff.

Tennessee modified the tradital open and obvious rulgy eliminating a landowner’s
duty to one injured as a resuait an open and obvious danger its property and adopted the
Second Restatement of Torts approdcbin, 966 S.W.2d at 43. UWler the Restatementia]
possessor of land is not liable to his inviteaspioysical harm caused to them by any activity or
condition on the land whose mger is known or obvious tthem, unless the possessor should
anticipate the harm despite sukmowledge or obviousness.” 8§ 343Rlaintiff admits that she
perceived the cart outside her dressing room door that “every part of it was obscured by
garments hanging on and over it, all the way ddoovthe floor.” (Doc. No. 15-1 at 2.) Plaintiff
also admits that she perceivee ticlear space through which . [she] could walk to get out of
the dressing room” and that it “was very tightd.] Although Defendant does not dispute that

Plaintiff may not have been albie appreciate the exact struawf the cart, Defendant claims
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that, in noticing the shopping cart and tigdpace, Plaintiff fully perceived the allegedly
dangerous condition. (Docs. No. 10 at 8; 20 at 6.)

Defendant proffers, as support for its positiGagdney v. Sears, Roebuck & Co., in which
the Sixth Circuit applied Michigan law (whiclike Tennessee, adopted the Restatement’s open
and obvious analysis) to hold that a department store was not liable for injuries plaintiff
sustained after tripping and falling on the bata clothing rack. 84 F. Supp. 2d 856, 859 (E.D.
Mich. 2000). The facts iCudney are similar to those in the instant case; the plaintiff claimed
that she could not see the ba$e¢he clothing rack, which “extendeover the carpeted area into
the tiled aisle of the storeitl. at 857, because it “was obscured from view by clothind),at
860. The Court agrees with Defendadhat this casen analogous tadCudney because, even
assuming Plaintiff could not séiee actual base of the shoppingtdscause it “was obscured by
garments” (Doc. No. 15-1 at 2), she couldl see that it wasn a “very tight” (d.) space and
“adapt her maneuvering according]y[B4 F. Supp. 2d at 861.

Since the Court concludes that the altflgedangerous condition was open and obvious
to Plaintiff, the final inquiry is whether thimreseeability and gravity of harm posed by the
condition outweighs Defendant’s burden to engagealternative conducto avoid the harm.
Coln, 966 S.W.2d at 43Rice, 979 S.W.2d at 310. Once agathe Court is persuaded by
Defendant and the similar factual scenaricCimdney. (Doc. No. 10 at 8.) Here, as @udney,
there was no unreasonable risk or foreseeableaaused by a shopping cart in a department
store (however draped with dabg and however tight the spad®cause Plaintiff admits that
she identified the object, its rélan to the space she was in, and, despite the “tight” space, she
attempted to move around it. (Doc. No. 20 atMdreover, it was less burdensome for Plaintiff

to insist that the customer move the cart comlyletet of her way, move thcart herself, or wait
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until it was out of her way before attemptingnmmve around it in a tight space than it was for
Defendant to assign staff to constantly manitioe fitting room or istall physical barriers
preventing shopping carts from entering themc8&ithe foreseeabilitynal gravity of harm do
not outweigh the burden to engaigealternative conduct, Defendant does not owe Plaintiff a

duty of care for this open and obvious conditiSse Coln, 966 S.W.2d at 46.

V. CONCLUSION

Although both Parties failed to prepy support or address dhie factual assertions, the
record contained sufficient undigied material facts to deteime Defendant’s duty of car&ee
Fed. R. Civ. P. 56(e)(3). Contrary to Plaintiff's assertions, Defendant did not owe her a duty of
care because the allegedly dangerous condition was open and obvious to Plaintiff and the
foreseeability and gravity of its harm were outyid by the burden on Defendant to engage in
alternative conductSee Coln, 966 S.W.2d at 46. On the basf the foregoing, Defendants’

Motion for Summary Judgment will be granted and ttase will be dismissed with prejudice.

N\ T,

JOHNT. NIXON, SENIORJUDGE
UNITEDSTATESDISTRICT COURT

An appropriate Order will enter.




