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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

BOBBY WADDLE,
Plaintiff,
V. Case No. 191309
Honorable Denise Page Hood
COMMISSIONER, TENNESSEE
DEPARTMENT OF CORRECTIONgt al.,

Defendants.

ORDER ACCEPTING IN PART
REPORT AND RECOMMENDATION
AND DISMISSING ACTION

Pro se Plaintiff Bobby Waddle filed this action pursuant4® U.S.C. § 1983
and 42 U.S.C. § 1985 against Defendantsy@ssioner, Tenness&gpartment of
Correction, and other#laintiff alleges that Defendants violated his First, Eighth,
and Fourteenth Amendment rights. On December 9, 2015, former Chief Judge Kevin
Sharp referred this case to the Magistrate Judge. (DodO)April 13, 207,
Plaintiff filed a motion to amend his complaint through appointed counsel. (Doc
176) This case was transferred tostCourt on April 17, 2017, followinghe
resignation of Chief Judge Shafpn April 18, 2017 Defendants filed a motion to

dismiss(Docs. 186831) anda response in opposition to Plairifimotion to amend.
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(Doc 182)On April 26, 2017Defendantgiled: (1) a motion for summary judgment
(2) a statement of undisputed material faatsl(3) a memorandum of law in support
of their motion. (Docs. 1891) On May 12, 2017, Plaintifresponded to
Defendants’ motion to dismiss (Doc. 198hdDefendants replied on the same day.
(Doc. 200)Plaintiff did notfile a reply regarding his motion to amecamplaint.

This matter comes before ti@@ourt on MagistrateludgeJoe B. Brown’s
Report and Recommendation. [#223] The Magistrate Judge recommendsthat th
Court 1) dismisghe case for want of subject matter jurisdiction; 2) ddaingff’s
motion to amend his complaint as futile; 3) terminate as moot all pending motions;
4) accept and adofReportand Recommendaticasa Final Judgent; 5)find that
any appealwould not be certified as taken in good faith under 28 U.S.C. §
1915(a)(3); 6) order a copy of Plaintiff's motion to amend his complaint (Doc. 176)
be filed inWaddle v. TDOC, et al., 3:1700372 (M.D. Tenn. 2017)Trauger J.)
(hereinafter Case 00372; 7) ordera copy of this Report and Recommendation be
filed in Case 0037.28) orderthe portion of this order in Case 003d@solidating
Case 00372 with the instant action $€#0372, Doc. 15) be vacated; ah@er
thatCase 00372 be remanded to the assigned District Judge for further proceedings.
The Court has had an opportunity to review this matter and finds thatifisthte
Judge reached the correct cloistons for the proper reasons, except as discussed

below with respect to the Magistrate Judge’s conclusion that the Court lacks subject



matter jurisdictionand his recommendation that the Court deny a certificate of
appealability pursuant 28 U.S.C. § 1915(a)(3)
Plaintiff filed two objections with respect to the Report and Recommendation,
each of which the Court now addressédaintiff first argues that the Magistrate
Judge erred in concluding that this case lacks subject matter jurisdi€hierCourt
agrees. Me Tennessee legislature does not hiinepower to determinafederal
courts subject ratter jurisdiction, and Plaintiff's cause of action is rooted in 42
U.S.C.§1983. The Court has subject majteisdiction in Section 1983 cases. The
fact that Plaintiff's first objection has merit does not, however, mean that Plaintiff's
cause of action is viable.
Although Defendants erroneously relied upon a Tennessee statute to support
their argument that the Court does not have subject matter jurisdiction, that statute
can operate as a bar to certain claims based upon its waiver provisions. That statute
provides, in part
Claims against the state filed pursuant to subsection (a)
shall operate as a waiver aly cause of action, based on
the same act or omission which the claimant has against
any state officer... The waiver is void if the commission
determines that the act or omission was not within the
scope of the officer’'s.. employment.

See Tenn. Code Ann§ 9-8-307(b) As is evident in the plain language ®B-8-

307, once a plaintiffiles a daim with the Claims Commissiothe statut@perates

as a waiver for any state or federal cause of action under the sameacsion
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unless theClaims Commission determines the officer’s act or omission nats
within the scope of the offices employmentLaude v. Knowles, 549 E App’'x. 311,
313 (6" Cir. 2013).

In this casethe Claims Commissiodismised Plaintiff's claimswithout
making a determination whether the acts or omissions alleged wereavithitside
the scope of the officeremdoyment Becausdhe Claims Commission did not
determine that theelevantact(s) or omissiolis) were outsidethe scope of the
officers’ employmentthe “waiver of any cause of action, based on the same act or
omission which [Plaintiff] has against any state officesds not void. And, &
discussed beloyeven though the Claims Commission did not address the thsue,
Court finds that thacts and omissions underlying both Plaintiff's claim before the
Claims Commission and his present cause of astere within the scope of the
officers’ employment.For these reasons, the Court concludes that Plaintiff's cause
of action must be dismissed.

Plaintiff second objection is that the Magistraitelgeerred in concluding that
Plaintiff's motion to amendanustbe denied as futilelPlaintiff claims that waiver
under Tenn. Code Ann. 88307(b) was notriggered becausthe cause of action
before this Court does not arise from the same act or omission as thethstter
Claims Commission dismissed. The Court disagrees with Plainéthough

Plaintiff's amendment does seek to add causes of actiordefandants, the Cot



finds that the proposed negauses of actiondo notarise from different acts or
omissionsThe Court notes th&laintiff acknowledges that the original “attack and
beating that caused [P]laintiff's injuries createddiéy” for the named Defendants
—it was during this same attack and beating that the property claim before the Claims
Commission arosé\ccordingly, the Court holds th#tte amended causes of action
and defendants relate back to the sameaaatomissiors evaluated by the Claims
Commission even though the claims were differeRiaintiff’'s second objectiors
denied

For the reasons stated abowbe Court adopts all of the Report and
Recommendation, except insofar as the Report and Recommendation recommends
that Plaintiff's present cause of action be dismissed for lack of subject matter
jurisdiction and that no appeal can be taken in good faith u@8elJ.S.C. §
1915(a)(3)

Accordingly,

| T ISSO ORDERED that the Repo@nd Recommendation [Docket Ne23,
filed December 15, 2017is ADOPTED as this Court’s findingof fact and
conclusions of law for all purposes except the basis for dismissing of Plaintiff's
cause of actiomnd the recommendation that no appeal cataken in good faith

under 28 U.S.C. § 1915(a)(3)



IT ISFURTHER ORDERED that Plaintiff's objections [Docket N@24,
filed December 31, 201AareGRANTED IN PART andDENIED IN PART.

IT ISFURTHER ORDERED thatthis case i©1SMISSED.

IT ISFURTHER ORDERED thatPlaintiff’'s motion to amend his complaint
(Doc. 176) beDENIED ASFUTILE.

IT ISFURTHER ORDERED thatall otherpending motions in this action
be TERMINATED ASMOOT.

IT ISFURTHER ORDERED thatthis constitutea FINAL JUDGMENT
in this case (Case No.-18.309).

IT ISFURTHER ORDERED thatan appeabf the instahaction may be
taken in good faith under 28 U.S.C. § 1915¢&h respect tavhether (1) the acts
and omissions underlying both Plaintiff's claim before the Claims Commission and
his present cause of actiarere within the scope of the officesmploymentand
(2) the claims in this casarose from the same act or omission as the matter the
Claims Commission dismissed

IT ISFURTHER ORDERED thata copy of Plaintiff's motion to amend his
complaint (Doc. 176BE FILED in Case00372.

IT IS FURTHER ORDERED that a copy of the Report and

Recommendatio(Doc. 223)BE FILED in Cased0372.



IT ISFURTHER ORDERED thatthe portion of the order in Ca$§8372
consolidating Cas®0372 with the instant action (Ca$®©372, Doc. 15)BE
VACATED.

IT ISFURTHER ORDERED that Case 0037BE REMANDED to the

assigned District Judge for further proceedings.

s/Denise Page Hood
DENISE PAGE HOOD
DATED: April 30, 2018 UNITED STATES DISTRICT JUDGE




