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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

STEVEN L. HILL #191995, )
Plaintiff, g
V. g CASE NO. 3:15-cv-01431
TERRY KINNAMAN, et al., ; SENIOR JUDGE NIXON
Defendants. ;
MEMORANDUM

Steven L. Hill, an inmate of the Metro-lddson County Detention Facility, has filed a
pro secomplaint for alleged violatioof his civil rights under 42 U.S.C. § 1983. The complaint
is before the court for an initial review purstuémthe Prison Litigation Reform Act (“PLRA”),
28 U.S.C. 88 1916(e)(2) and 1915A, and 42 U.S.C. § 1997e.

l. Standard of Review

Under the PLRA, the court must conduct atiahreview of any civil complaint brought
by a prisoner if it is filedin forma pauperis 28 U.S.C. § 1915(e)(2), seeks relief from
government entities or officials, 28 U.S.C1815A, or challenges therisoner’s conditions of
confinement, 42 U.S.C. § 1997e(c). Upon conchgrcthis review, the court must dismiss the
complaint, or any portion thereof, that failssiate a claim upon which relief can be granted, is
frivolous, or seeks monetary relief from a defant who is immune from such relief. 28 U.S.C.
88 1915(e)(2) and 1915A; 42 U.S.C. 8§ 1997e(c). The Sixth Circuit has confirmed that the
dismissal standard articuéat by the Supreme Court Ashcroft v. Igbal556 U.S. 662 (2009),

andBell Atlantic Corp. v. Twomb)y650 U.S. 544 (2007), “governs dismissals for failure to state
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a claim under those statutes because the relstamitory language tracks the language in Rule
12(b)(6).” Hill v. Lappin, 630 F.3d 468, 470-71 (6thir. 2010). Thus, tsurvive scrutiny on
initial review, “a complaint must contain suffickefactual matter, acceptexs true, to ‘state a
claim to relief that is plausible on its facelgbal, 556 U.S. at 678 (quotinwombly 550 U.S.

at 570). “A claim has facial plausibility when tp&intiff pleads factual @antent that allows the
court to draw the reasonable inference thatdbfendant is liable for the misconduct alleged.”
Id. (citing Twombly 550 U.S. at 556).

In reviewing the complaint to determine whetltestates a plausielclaim, “a district
court must (1) view the complaiimt the light most favorable to ¢tplaintiff and (2) take all well-
pleaded factual allegations as tru&dckett v. M & G Polymers, USA, LL.661F.3d 478, 488
(6th Cir. 2009) (citingGunasekera v. lIrwin551 F.3d 461, 466 (6th Cir. 2009) (citations
omitted)). Apro sepleading must be liberally construanid “held to less stringent standards
than formal pleadings drafted by lawyerkftickson v. Pardus551 U.S. 89, 94 (2007) (citing
Estelle v. Gamblet29 U.S. 97, 106 (1976)).

. Factual Allegations

The plaintiff alleges that he is being “targd” and harassed iniljdy staff and other
inmates because he is homosexual. Specifically, he alleges that Defendant Kinnaman, a unit
manager, has ordered a correctional officere@arch his cell repeatedlyecause of his sexual
orientation, and that Kinnamanstailed to investigate and proteabe plaintiff “from the sexual
orientation hate crimes being inflicted” on hiny other inmates. The plaintiff alleges that
Defendant Saunders, a unit counselor, remokied from his job because of his sexual
orientation, and that Saunders alfother inmates to talk aboamd slander him. The plaintiff

alleges that Defendant Corlew, assistant wardi@iled to protect him from discrimination and



discriminated against him bynfiling his grievance about dismination unsubstgiated after
failing to investigate. The plaintiff allegéisat Defendants Carver, Buchanon and Holloway are
fellow inmates who harass and slander him bexadfiiis sexual orientan, including posting
offensive, derogatory signs on his cell door.

IIl.  Discussion

The plaintiff brings suit under 42 U.S.C.1883 to vindicate allegeviolations of his
federal constitutional rights. Section 1983 contengrivate federal righof action against any
person who, acting under loo of state law, deprives an imtilual of any righ, privilege or
immunity secured by theddstitution or federal lawsNurzelbacher v. Jones-Kelle§75 F.3d
580, 583 (6th Cir. 2012). Thus, to state a 8 1983n;laiplaintiff must allege two elements: (1)

a deprivation of rights secured by the Constitution and laws of the United States, and (2) that
“the deprivation was caused by a person acting under color of statellalis' v. Proctor316
F. 3d 584, 590 (6th Cir. 2003) (citations omitted); 42 U.S.C. § 1983.

The plaintiff has failed to state a claim against the inmate defendants under this standard,
because it is clear thanhy actions they allegedly took agsti the plaintiff were not done under
color of state law. Defendants Carver, Buchanon and Holloway will therefore be dismissed from
this action.

The Equal Protection Clause prohibits disénation by government actors that burdens
a fundamental right, targets a suspect classntentionally treats one fierently than others
similarly situated without any rational basis for the differef®endigo, L.L.C. v. Township of
Richmong 641 F.3d 673, 681-82 (6th Cir. 201Radvansky v. City of Olmsted Falg95 F.3d
291, 312 (6th Cir. 2005). Sexual ariation has not been identified a suspect classification in

the Sixth Circuit, but it does constitute adéntifiable group” for gual protection purposeSee



Davis v. Prison Health Serys679 F.3d 433, 441 (6th Cir. 2012)The Eleventh Circuit has
expressly held that “a government agent vedathe Equal ProtectioGlause’s prohibition of
sex-based discrimination when he or she firesuasgender or transseltemployee because of
his or her gender non-conformityGlenn v. Brumby663 F.3d 1312, 1320 (11th Cir. 2011).
Taking the plaintiff's allegations dsue, as the court must at tlsge of proceedings, the court
finds that he has stated a colorable claindistrimination against Defendants Kinnaman and
Saunders for removing him from his job and sebjpg him to unusual and needless searches on
account of his homosexuality.

The plaintiff alleges that theaft defendants haveifad to protect him from hate crimes.
Prison officials have a duty under the Eighth Ad@ent to protect prisoners from violence at
the hands of other prisonefmaarmer v. Brennan411 U.S. 825, 832, 833 (1994). However, “[a]
prison official’s duty ... i40 ensure ‘reasonable safety,” not absolute safedymer, 411 U.S.
at 844 (citingHelling v. McKinney 509 U.S. 25, 33 (1993)). A paos official may therefore be
held liable only for acting with'deliberate indifference” to inmate health or safety, which
requires proof that the official knew that the inenéaced a substantial risk of serious harm and
disregarded that risk by failing to takeasonable measures to abatdditat 834. “Deliberate
indifference” is a higher standard than negligeerand requires that the official know of and
disregard an excessive risk to inmate healtbadety; “the official musboth be aware of facts
from which the inference could be drawn thaubstantial risk of serious harms exists, and he
must also draw the inferencdd. at 837. In this case, the piéff alleges nothing more than
petty harassment. He does ndegé that he has suffered agdm threatened with any physical
violence or other serious harmte has thus failed to satisfile “substantial risk of serious

harm” element of a claim for debbate indifference to his safet§auzman-Martinez v. Corr.



Corp. of Am.No. CV-11-02390-PHX-NVW, 2012 WBE907081, at *7 (D. Ariz. Nov. 26, 2012)
(“Although the Amended Complaiatlleges repeated verbal abuend harassment, the alleged
verbal abuse and harassment does not rise to the level of a substantial risk of serious harm to
Plaintiff's health and safety.”)The plaintiff's claim for deliber@ indifference will therefore be
dismissed.

The plaintiff alleges throughout his complainathne is harassed and slandered because
of his sexual orientation. But harassment andateabuse, no matter how “shameful and utterly
unprofessional,” do not violate the Eighth Amendm@ahnson v. Unknown Dellatif@57 F.3d
539, 545-46 (6th Cir. 2004) (affirming dismissal faiure to state a aim where plaintiff's
allegations included continuous insulting remarks by guaeh; also Morrison v. Greenwald
No. 3:09-CV-009, 2010 WL 1253962, at *9 .[5 Ohio Feb. 24, 2010) report and
recommendation adopted, No. 3-:09-009, 2010 WL 1253958 (S.D. Ohio Mar. 23, 2010)
(“The Constitution does not protect inmat@s anyone else) from gross insults by public
officials, including prison guards. FurthermoreqiBtiff suffered no injury from the insult.”). A
prison official’s offensive remarks about an irtgia presumed sexual preference does not state a
claim under the Eighth AmendmeMurray v. U.S. Bureau of Prison$06 F.3d 401, 1997 WL
34677, at *3 (6th Cir. Jan. 28, 1997). This claim will therefore be dismissed.

Finally, the plaintiff's dissatisfaction with Dendant Corlew’s handling of his grievances
does not establish a violation of a federal righ&lthough inmates retain a general right to
petition the government faedress of grievancesurner v. Safley482 U.S. 78, 84 (1987), they
do not have an inherent constitutal right to any particular setreated grievance procedure or
even to an effective grievance procedlralFlame v. Montgomery Cnty. Sheriff's DeBtF.

App’x 346, 348 (6th Cir. 2001) (affirming dismissal dfim that jail sté ignored grievances



because inmate “cannot premise a § 1983 claim ogaditens that the jail’'s grievance procedure
was inadequate because there is no inherentiwtia®al right to an etctive prison grievance
procedure”). Moreover, an alledjdailure to take awmective action in rggonse to an inmate
grievance or complaint does not supply the ssag/ personal involvemefor § 1983 liability
on any underlying claimSee George v. Smjtb07 F.3d 605, 609-10 (7th Cir. 2007) (“Ruling
against a prisoner on an administrative clzimp does not cause or contribute to the
[constitutional] violation....”). The plaintiff'<claim about Defendant @ew’s action on his
grievance fails to state a claim for whiahief can be granted and will be dismissed.
V. CONCLUSION

For the reasons set forth above, processll sesue on the platiff's claims of
discrimination against Defendants Kinnaman andn8ars. The plaintiff's other claims will be
dismissed for failure to state a claim for whigtief can be granted. An appropriate order is

filed herewith.

John T. Nixon !
Senior United States District Judge




