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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

COURTNEY CATES, BRIAN STOVER, and )
JASON MILLER, on behalf of themselves and )
all others similarly situated,

Plaintiffs,

CaseNo. 3:16-cv-08
Judge Aleta A. Trauger

V.

CRYSTAL CLEAR TECHNOLOGIES, LLC; )
CARBINE & ASSOCIATES, LLC; HOOD )

DEVELOPMENT, LLC; TOLLGATE )
VILLAGE ASSOCIATION, INC.; )
BRIDGEMORE VILLAGE OWNERS’ )
ASSOCIATION, INC.; CANTERBURY )
HOMEOWNERS ASSOCIATION, INC; )
TOLLGATE FARMS, LLC; BRIDGEMORE )
DEVELOPMENT GROUP, LLC; and )
DIRECTV, LLC, )
)
Defendants. )
MEMORANDUM

Pending before the court are three MotionBigmiss: 1) a Motion to Dismiss filed by
defendants Crystal Clear Techogies, LLC (“Crystal Clear"and Carbine & Associates, LLC
(“Carbine”) (Docket No. 52); 2) a Motion to 8iniss filed by defendants Tollgate Farms, LLC
(“Tollgate Farms”) and Bridgemore Development Group, LLC (“Bridgemore Development”)
(Docket No. 55); and 3) a Motion to Dismigied by defendants Tollgate Village Association,
Inc. (the “Tollgate POA”) and Bridgemore Villagg&wner’s Association, Inc. (the “Bridgemore
POA”") (Docket No. 56). The plaintiffs havigeld an Omnibus Response in opposition to all of
the Motions to Dismiss (Docket No. 77), to whiCrystal Clear and Carbine have filed a Reply
(Docket No. 83). Also pending before the casd Motion to CompeArbitration and Stay

Litigation (“Arbitration Motion) filed by defadant DIRECTV, LLC (“DIRECTV”) (Docket No.
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65), to which the plaintiffs have filed asmonse (Docket No. 85), and DIRECTYV has filed a
Reply (Docket No. 90). For the reasons discussedin, the Motions to Dismiss will be granted
and all claims in this action Wbe dismissed. As a resuRJRECTV'’s Arbitration Motion will

be denied as moot.

BACKGROUND*?

Each of the three named plaintiffs — CoestrCates, Brian Stover, and Jason Miller
(collectively, the “Plaintiffs”) — is a honmevner and resident in one of three planned
neighborhoods in Thompson’s Station, Tennes€anterbury, Bridgemore, and Tollgate
(collectively, the “Neighborhoods Each of the Neighborhoods comprised of hundreds of
houses with common facilities. The Bridgamoeighborhood was developed by Bridgemore
Development, which then established the Bridgee POA (or property omers’ association) to
represent the interessof homeowners in the neighborhood. The Tollgate neighborhood was
developed by Tollgate Farms, which similaglgtablished the Tollgate POA. Finally, the
Canterbury neighborhood was developed Hdgmgant Hood Development, LLC (“Hood),
which, in turn, established the defendant Canterbury HomeaAssociation, Inc. (the
“Canterbury POA”). Bridgemore Developmeiipllgate Farms, and Hood are referred to,
collectively, throughout this opian, as the developers oetldeveloper defendants. The
Bridgemore POA, the Tollgate POA, and the @dmiiry POA are referred to, collectively, as the

POAs or the POA defendarits.

! For the purposes of the curtigrpending Motions to Dismiss, the facts are drawn from the
First Amended Class Action Complaint (Ixet No. 31) and presumed to be true.

2 As noted below, the Canterbury POA is no lorg@arty to this actionNevertheless, factual
allegations involving the Canterbury POA remailevant, particularly wh respect to claims
against defendant Hood. While Hood has not fdedotion to dismiss, the court finds that the
allegations against it are similar enough to thegaltions against the other developer defendants
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This action arises from allegations that fAOA defendants, while under the control of
the respective devagbper defendants (and not the haweers and residents of the
Neighborhoods), each entered into an agreemigntdefendant Crystal Clear for the provision
of telecommunications servicesthe respective mghborhood (collectively, the “Agreements”)
and that the Agreements are improper, illegal, @unter to the interesof the homeowners in
the Neighborhood¥. According to the First Amende@lass Action Complaint (Docket No. 31
(the “Complaint”)), which ighe current operative pleading, tAgreements, all of which are
substantially the same, requak homeowners in the Nghborhoods to purchase basic
telecommunications sewgs — including telephonmternet, and cable from Crystal Clear and
to make one-time payments to Crystal Cleavard Crystal Clear’s development of
telecommunications infrastructure in the gtgdorhoods. Pursuant to the Agreements, the
homeowners cannot opt out of puasing these basic services fr@rystal Clear, regardless of
whether they want or actuallise the services, or whether trego obtain telecommunications
services from another provider. The Agreetadarther authorize @stal Clear to be an

exclusive agent for the homeowners in progyitelecommunications seces from any outside

that it is efficient to review the claims agditisem simultaneously. &ordingly, the court will
refer in this opinion to alleg@ns that involve the CanterguPOA and Hood and will include

the Canterbury POA in its reference to the “P@#endants,” though at this time the Canterbury
POA is no longer truly a defendant.

% According to the Complaint, it is typicalrfdevelopers of newly planned neighborhoods to
initially establish anaontrol a neighborhood POA, which wdwventually be turned over to

the homeowners once a certain petage of residential units areldo During the time that the
developer controls the POA glComplaint alleges, the dewpkr is responsible to make
decisions that will benefit the prospective lmmwners and that will, in turn, increase the
desirability of the neighborhoodiccording to the Complaint, theit is not the fact that the
developer defendants controllde POAs at the time the Agreements were entered that is
problematic. Instead, — as dissed below — the plaintiffseachallenging the Agreements on

the basis that they were entered only becauieecddvantages they conferred on the developer
defendants, while they are detrimental te lomeowners and, ultimately, to the Neighborhoods.



providers. By the terms of the Agreements, tlkmeowners may not negotiate or contract
directly with outside providers but must go thgh Crystal Clear, andély may be required to

pay additional markups or premiums to Crys§tldar for its representatn in procuring these
services. The Agreements are in effect for a @26 years, with an automatic renewal clause.
Only the POAs (which remain controlled by thevelopers and not the homeowners themselves)
can terminate the Agreements.

According to the Complaint, the Agreente@are not the product of arms-length
transactions between independentities, as thepurport to be. The POAs entered the
Agreements under the control adidection of the developer tlndants. Meanwhile, Crystal
Clear, the Complaint alleges, optes at the direction, andttee benefit, of the developer
defendants as well. Moreover, the Complailggads that Crystal Clear’s services are not
actually necessary or beneficial to the P@Ashe homeowners. Were it not for the
Agreements, the POAs — or the individual homeensrthemselves — would be able to contract
directly with telecommunicationgroviders such as DIRECTo AT&T, and these companies
could themselves create the necessary infrastructure to deliver seavideuld provide better
service at a more competitivate than what the homeowneeseive by being forced to
purchase their services through Gay<lear. In sum, the Comjita alleges that Crystal Clear
“operates only as a shill for tlikevelopers to soak the residents for more money than they would
actually spend (if any) on telecommunications services provided by DIRECTV or another

legitimate service provider.” (Docket No. 31 7 1.)

* The Plaintiffs allege that, while the Asgments misleadingly refer to Crystal Clear’s
“easement” from the City of Thompson’s Stattorbuild telecommunications infrastructure in
the Neighborhoods, in fact Crystal Clear obtained omlgraexclusivdranchise agreement with
the City to use streets and easeméartshe construction and maintenance of
telecommunications infrastructui@d there is no barrier to oth&ervice provides obtaining the
same access.



The Complaint specifically describes the relationship between Crystal Clear and the
developer defendants as follows. Despite thetfattBridgemore and Tollgate were developed
by Bridgemore Development and Tollgate Farmaspectively, Carbine holds itself out publicly
as the owner and developer of these neighboaatVertising new radential properties for
sale. While there may be corporate formalities separating Carbine from Bridgemore
Development and Tollgate Farms, these entdgm=rate under common ownership, direction, and
control. Crystal Clear, which purports to &@independent providef telecommunications
services, is actually under the same commonesship, direction, and control as Carbine,
Bridgemore Development, and Tollgate Farmdl.four of these entities (referred to,
collectively, in the Complaint as the “Carbine family”) have the same business address, the same

registered agent, and overlapping boardirectors, officers, and sharehold2rslood, which

> In their Motion to Dismiss, Carbine and CrysEdear argue that theoart cannot consider the
Plaintiffs’ allegations that Carbine, Crystal Clear, Bridgemore Development, and Tollgate Farms
are all one entity, because these allegatiomsrade “upon information and belief” and are,
therefore, conclusory assertions not basddeh (Docket No. 53 p.4, n.4.) To support this
proposition, Carbine andrystal Clear cit&outhfield L.P. v. Flagstar Bank27 F.3d 502, 506
(6th Cir. 2013). Id.) Southfield however, simply states that plaintiff cannot overcome a Rule
12(b)(6) motion to dismiss simply by referringdonclusoryallegations in the complaint that the
defendantiolated the law Instead, the sufficiency of a complaint turns orattual content
requiring the plaintiff to plead enoudgctual matter to raise a plausiladerenceof

wrongdoing. The plausibility of an inferencepdads on a host of considerations, including
common sense and the strength of competipépeations for the defendant’s conduct.” 727
F.3d at 504 (emphasis added) (internal citations omittedithfieldheld that a plaintiff's claim
for national origin discrimination could notrsive a motion to dismiss where the plaintiff
alleged no specific facts to support an inferesfodiscrimination other than the conclusory
allegation that, on informatiomd belief, others who did notate his national origin were
treated differently, but the plaintiff made no specific allegations idengjfgny such individuals
or any basis for the belief. €Hact that the allegations 8outhfieldwere made upon
“information and belief” was not the problem,maich as the fact that the allegations were
conclusory and unsupported by factual contétdre, to the contraryhe Plaintiffs make

specific factual allegations tagport the inference that the Carbifamily is one entity: namely,
that these entities are run by the same petiéthey have the same address and business
agent, that they publicly take credit for om®ther’'s work (e.g. Carbais website taking credit
for the development that is supposedly the worthefdevelopers), andahthey entered into
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developed the Canterbury neighbood, is not a part of the Carbkifamily of entities. Hood,
however, entered into an indeykent contract with Crystal €r prior to the Agreements, by
which Hood agreed to force the CanterbB@QA to enter into the same type of
telecommunications agreement with Crystal Cthat the other POAs entered, in exchange for
Crystal Clear’s providing Hood itth some of the generated revenue. While the Plaintiffs, and
other homeowners in the Neighborhoods, werarawf the Agreements at the time they
purchased their homes, they weard aware of the undgihg self-dealing or of the relationships
among the developer defendants and Crystal Clear.

The Complaint further alleges that Crystdéar is not a legitimate telecommunications
provider; has no previous experience building telecommunications infrastructure, operating a
telecommunications network, or conductangy part of the business of providing
telecommunications sdpes; and, to the present day, slo®t provide telecommunications
services to any customers outside of thegNleorhoods. Moreover, tl@omplaint alleges that
Crystal Clear is unable, on its awto actually deliver televisioroatent or high speed internet to
the Neighborhoods and, thereforepider to deliver the basic caldad internet services it is
obligated to provide under the Agreements, Chy@laar has contractedithh DIRECTV. Rather
than allowing the homeowners to enter inteedirservice contracts with DIRECTV, however,

the services are sold through Qgat<lear, as per Crystal Clearights as exclusive agent to the

contracts with one another trdd not benefit them as independpatties but make sense only if
they are one and the same. Moreover, the allmgétiat the Carbine family is one entity is not
even itself a conclusory allefyan of wrongdoing, but is, instead, opece of the factual content
needed to support the ultimate inference thaidisfendants are guilty eélf-dealing. Finally,
factual allegations in any complaint are, as a rule, made upon information and belief and their
veracity is assumed for purposes of a 12(ln{6dion to dismiss but cannot be confirmed until
discovery is completed. Here, the court finds thatallegations in the Complaint are more than
sufficiently pled to support an inference — purposes of the motions to dismiss — that the
Carbine family is one entity, and the court will not overlook ¢regegations as conclusory
assertions of wrongdoing.



Neighborhoods for any contracts with outsidedemmunications providers. Crystal Clear has
negotiated a bulk rate with DIRECTV, andhen resells DIRECTV’s services to the
homeowners pursuant to the tarof the Agreements that require homeowners to purchase basic
services from Crystal Clear. The rate for thesedo@able and internet séces reflects the price
Crystal Clear is paying DIRECTplusa premium payable to Crystal ClearThis price is
significantly greater than thegmotional prices offered by DIRETV to customers outside of

the Neighborhoods. DIRECTYV has always beenmibe right to market to homeowners in the
Neighborhoods for additional services it offeesyond the basic packages purchased by Crystal
Clear (those services would also be purchésexighCrystal Clear if homeowners wish to add
them). DIRECTYV is aware of the Agreemeatsl the pricing arrangeants between Crystal
Clear and the homeowners.

In addition, because Crystal Clear delivitrs homeowners’ DIRECTV services through
Crystal Clear’s infrastructure — rather than contracting for DIRECTV to create its own
infrastructure in the Neighborhoods — the homeow/neceive services thate of significantly
lower quality than the services receivediRECTV customers outside of the Neighborhoods
(or by customers of other outside providerSpecifically, homeowners in the Neighborhoods
experience a higher rate of service disruptitras other DIRECTV users and must install
satellite dishes on their homes, at their own expense. In addition, the homeowners cannot
contact DIRECTV directly about ¢ir cable and internet service or the interruptions to service
that they experience, but, instead, all comroations with DIRECTV must go through Crystal

Clear. The Agreements also govern the termalgh the homeowners may be reimbursed, if

® The homeowners may also purchase additibBf@ECTV cable and intaet services — beyond
those provided by Crystal Cletlrough the basic services packages — but, again, homeowners
must purchase any additional DIRECTYV services through Crystal Clagrete that reflects
Crystal Clear’s negotiations with DIRECTYV plus a premium to Crystal Clear.
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at all, for disruptions to service, terms whante less favorable than those offered to DIRECTV
customers outside of the Neighborhood®ffered by other providers.

The Complaint alleges that the terms of the Agreements, as a practical matter, prevent
them from obtaining basic telecommunications services from any prewotleer than Crystal
Clear and DIRECTVthroughCrystal Clear) because 1) thase already paying Crystal Clear
for basic services from DIREG/T so obtaining basic servicé®m another outside provider
would essentially mean paying for the same sentiee®, and 2) they wuld have to contract
for these services througtrystal Clear at a premiufmn.

Finally, according to the Complaint, the POAever have pursued, and never will pursue
(so long as they are controlled by the develgpeaction against Crystal Clear for the poor

guality and overpriced telecommunications servibas breach the direct terms, and implied

’ Significantly, however, the Complaint does nitége that the Agreeménexpressly provide

for Crystal Clear to be thexclusiveprovider of telecommunications services to the
Neighborhoods. Quite to the contrary, the Agreemenisth as they appear in the record and as
they are characterized by the Complaint — exgtyday out the terms by which outside providers
can be engaged — namely, through negotiation @igtstal Clear as an elusive agent. (Only

two of the three Agreements are in the recetde agreement between Crystal Clear and the
Tollgate POA and the agreement between Cry3tzdr and the Bridgemore POA (Docket Nos.
31-4, 31-5 (Exhibits B and C to the Complamthut the Complaint alleges that all three
Agreements are substantially the same). Maedhe Complaint alleges that Crystal Clear is
incapable of providing servicelrectly and must, at a minimum, negotiate with an outside
provider in order to provide the basic servicekaaes obligated by the Agreements, as Crystal
Clear has done in its negotiations with DIRECTMkewise, the Complaint does not allege that
Crystal Clear’'s agreement with DIRECExXpressly provides DIRECTV with amxclusive

rights to serve the NeighborhoodRather, Crystal Clear has cleasto contract with DIRECTV
for all of the basic servicasis obligated to provide ithe Neighborhoods, but there is no
indication in the Complaint that Crystal Clearymat switch providers for the basic services it
provides, or engage with other outside pdevs to provide additional services to the
Neighborhoods. All references in the Complito Crystal Cleaand/or DIRECTV being
“exclusive” providers of cable and internet\sees in the Neighborhoods are, therefore,
understood to denote that the end result of thedments, plus Crystal Clear’s contract with
DIRECTV, is that it would be economically unsaisable for homeowners to purchase services
through other outside providers, magciDIRECTYV (through Crystal Clear) thie factosole
provider of cable and internservices in the Neighborhoods.
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warranties, of the Agreements. Nor will the PQé&sninate the Agreements or decline to renew
them. This is because, the Complaint allegesigiso would go against the self interests of the
developer defendants who control the POAs;esiBridgemore Development and Tollgate Farms
are members of the same Carbine family dities as Crystal Clear and, accordingly, share in
Crystal Clear’s profits, and Hood has an insictantract with CrystaClear by which Hood reaps
some of the profits from Crystal Clears’ agreemeitit wihe Canterbury POA.

PROCEDURAL HISTORY

This action was initially filed on Januaby 2016. (Docket No. 1.) The (Amended)
Complaint was filed on February 15, 2016. (Dddke. 31.) The Complairrequests that this
action be tried as a class action under FedernaisRui Civil Procedure 23(a) and 23(b)(1), (2),
and (3), and the Plaintiffs’ pposed class consist of all homewers in the Neighborhoods, with
three subclasses for each of the three individemhborhoods. According to the Complaint, the
Plaintiffs are all residents of Tennessee andl#fendants, with the exception of DIRECTV, are
all Tennessee corporations. DIRECTYV is a Catii@ corporation. The Complaint asserts that
the basis for this court’s subject matter jurisdictarises from the federal statutes governing
their federal law claims. The Complagontains the following six counts:

e Countlis a claim for unlawful tying, in @lation of Section 1 athe Sherman Antitrust
Act, 15 U.S.C. 8 1. This claim is basedadlegations that the defendants illegally tied
the sale of residéial lots in the Neghborhoods to the sale of telecommunications
services from Crystal Clear. The Complaint alleges that the defendants “have sufficient
market power in the sale of lotstime Neighborhoodsnd/or the sale of
telecommunications in the Neighborhoods,” arat tthe amount of interstate commerce
affected in the market for the sale afslin the Neighborhoods and/or the sale of
telecommunications in the Neighborhoodsubstantial.” (Docket No. 31 11 89, 90.)

e Countllis a claim for unlawful market alldd@n, also in violatiorof Section | of the
Sherman Antitrust Act. This claim is basen the allegation #t Crystal Clear and
DIRECTYV are horizontal competitors for the provision of telecommunications services in
the Neighborhoods and that the agreerbetween Crystal Clear and DIRECTV,
combined with the Agreements, “eliminatsignificant form of competition to allow



DIRECTYV via Crystal Clear to be the exclusive provider of telecommunications within
the Neighborhoods to the exsion of other teleommunications providers or direct
competition between Crystal Clear adtRECTV.” (Docket No. 31  96.)

Count Il is a claim for self-dealing thaéeks a declaratory judgment voiding the
Agreements as a product of self-dealing that was never disclosed to potential
homeowners in the Neighborhoods.

Count IV is a claim for violation of thisllowing Federal Communications Commission
Order:In the Matter of ExclusivBervice Contracts for Provan of Video Services in
Multiple Dwelling Units and Other Real Estate Developme22s=CC Rcd. 20235
(2007) (the “FCC Exclusivity Order”). Thount seeks a declaraggudgment that the
Agreements are void for violating the FE&Rclusivity Order, by creating sufficient
barriers for outside providers to coetp with Crystal Clear to provide
telecommunications servicestime Neighborhoods, effectively giving Crystal Clear “the
exclusive rights to serve the Ni@borhoods.” (Docket No. 31 1 115.)

Count V is a claim for unjust enrichmentsied on allegations that the defendants are
unjustly enriched by the Plaintiffs’ omthly payments to Crystal Clear for
telecommunications services and dimee payments to Crystal Clear for
telecommunications infrastructure.

Count VI is a claim for unconscionability, again seekingeatatory judgmet that the
Agreements are void because they are unconscionable.

The Complaint seeks class actm®rtification, an injnction preventing the enforcement of the

Agreements, a declaration that the Agreemargs/oid, monetary damages (including treble

damages), and attorney’s fees.

On March 3, 2016, Carbine and Crystal Cldad a Motion to Dismiss, along with a

Memorandum in support. (Docket Nos. 52, 53.)

On March 7, 2016, Bridgemore Developrhand Tollgate Farmisled a Motion to

Dismiss, incorporating by reference the Memorana law filed by Carbine and Crystal Clear.

(Docket No. 55.)

On March 14, 2016, the Bridgemore POAdahe Tollgate POA filed a Motion to

Dismiss, along with an accompanying Memmatam, also incorporating by reference the
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Memorandum filed by Carbine and Crystal Claad adding additional arguments. (Docket
Nos. 56, 57.)

Also on March 14, 2016, DIRECTYV filed Brbitration Motion, along with a
Memorandum in support, the Declaration of Cliatikner, the Declaration of Katherine Bradley,
and a number of supporting exhibits attacheithéoDeclarations. (D&et Nos. 65, 66, 68, 69.)
While the Complaint does not expressly statectviof the six counts are brought against which
defendants, DIRECTYV, in its Artration Motion, takes the pos that only the horizontal
allocation claim and the unjust enrichmeratiicl could potentially implicate DIRECTV.
DIRECTV appears to argue thatke tying claim cannot apptp DIRECTV because the tying
claim arises from tying the purake of residential lotis the Neighborhood® the purchase of
Crystal Clear’s telecommunicans services, neither of wii¢nvolved DIRECV. DIRECTV
also argues that the claim for violating the FEX€lusivity Order, the uronscionability claim,
and the self-dealing claim canragply to DIRECTV because, in the Complaint, these claims are
all expressly aimed at invalidating the Agremts, to which DIRECTWvas not a party.

On March 28, 2016, the Plaintiffs filed &mnibus Response in opposition to the
Motions to Dismis$. (Docket No. 77.)

On April 1, 2016, Carbine and Crystal Cle#¢ed a Reply in furthesupport of their
Motion to Dismiss. (Docket No. 83.)

On April 4, 2016, the Plaintiffs filed a Resnse in opposition to DIRECTV'’s Arbitration
Motion. (Docket No. 85.) In their Response, thaitlffs concede that the only two claims they

are bringing against DIRECTYV atikee horizontal allocation claim @ich is based on the alleged

® The Omnibus Response also responds to toMdo Dismiss filed by the Canterbury POA on
March 14, 2016 (Docket No. 63). That motiom@longer pending because the claims against
the Canterbury POA were voluntarily dimsed on May 13, 2016, pursuant to a settlement
agreement. (Docket No. 93.)
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agreement between DIRECTV and Crystaddt) and the claim for violating the FCC
Exclusivity Order. (Docket No. 85 p. 10.) Coento DIRECTV'’s position, the Plaintiffs appear
to concede that the unjust enrichmelaim is not brought against DIRECTV.

On April 18, 2016, DIRECTYV filed a Reply infither support of itérbitration Motion.
(Docket No. 90.)

ANALYSIS

For the reasons discussed below, the court fimalsthe Plaintiffs have failed to state a
claim with respect to the federal claims irsthction — the tying claim and unlawful market
allocation claims, brought under the Sherman Ant] the claim for violation of the FCC
Exclusivity Order — and those claims will, therefobe dismissed. The court will dismiss these
claims as against all defendants, ettemugh Hood and DIRECTV have not moved for
dismissal. Finally, the remaining claims in thidtion — the claims against all defendants except
DIRECTYV for self-dealing, unjust enrichmentdaunconscionability under Tennessee law — will
also be dismissed for lack of jurisdictitor the reasons discussed more fully below.
l. THE CLAIMS AT ISSUE

The Complaint is not entirely clear with respect to which of the six counts are being
brought against which of the nine defendaritsthe Arbitration Motion briefing, however, the
plaintiffs have expressly conced that no claims other tharode for unlawful market allocation
and violation of the FCC Exclusivity Order dreing brought against DIRECTV. For purposes
of this motion, then, the court will assume thkisix counts are broughpainst each of the
defendants, except DIRECTV, and that onky ttaims for unlawful market allocation and

violation of the FCC Exclusivity Ordere brought against DIRECTV.
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Despite DIRECTV’s assumption, in its Arkation Motion, that the unjust enrichment
claim might apply to DIRECTWhe Plaintiffs concede, in ¢ir Response, that the unjust
enrichment claim — along with the tying claithe unconscionability claim, and the self-dealing
claim — is not brought against DIRECTV. Indeéhere are no allegationsthe Complaint to
suggest that DIRECTV aaally received an unjust rate fra@rystal Clear for the services it
provided (only that Crystal Clear charged ajuahpremium to the homeowners for procuring
these services from DIRECTV). The court furthetes that, while the Plaintiffs assert that the
claim for violating the FCC Exclusivity Order &so brought against DIRECTV, this claim is
pled in the Complaint as relatimgly to the Agreements, to which DIRECTYV is not a party, as
DIRECTYV points out in its Arbittion Motion. Moreover, the Plaiffs’ only argument, in their
Response to DIRECTV's Arbitt@n Motion, for why DIRECTYV kould be liable for violating
the FCC Exclusivity Order is that DIRECTV wabeneficiaryof the rights given to Crystal
Clear by the Agreements. For these reasonsndtigntirely clear tt that the claim for
violating the FCC Exclusivity Oraéhas been properly brought against DIRECTV. To the extent
that this claim is brought against DIRECThgsed on DIRECTV’s agreement with Crystal
Clear, this claim cannot survive anywiay the reasons discussed below.

. LEGAL STANDARD FOR MO TIONS TO DISMISS

In deciding a motion to dismiss for failuredtate a claim under Rule 12(b)(6), the court
will “construe the complaint in the light most faable to the plaintiff, accept its allegations as
true, and draw all reasonable infeces in favor of the plaintiff. Directv, Inc. v. Trees87
F.3d 471, 476 (6th Cir. 2007)yge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 2002). The
Federal Rules of Civil Procedure require only thafaintiff provide “ashort and plain statement

of the claim that will give the defendant faintice of what the plaintiff's claim is and the
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grounds upon which it restsConley v. Gibson355 U.S. 41, 47 (1957). The court must
determine only whether “the claimant is entittecbffer evidence to support the claims,” not
whether the plaintiff can ultimately prove the facts alleggdierkiewicz v. Sorema N,A34
U.S. 506, 511 (2002) (quotirfcheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaint’s allegations, however, “mustdmugh to raise a right relief above the
speculative level.”Bell Atlantic Cap. v. Twombly550 U.S. 544, 555 (2007). To establish the
“facial plausibility” requiredto “unlock the doors of discowef’ the plaintiff cannot rely on
“legal conclusions” or “[tjhreadlva recitals of the elements afcause of action,” but, instead,
the plaintiff must plead “factual content thabals the court to draw the reasonable inference
that the defendant is liabter the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678-79
(2009). “[O]nly a complaint that states a plausiblaim for relief survives a motion to dismiss.”
Id. at 679;Twombly 550 U.S. at 556.

II. THE FEDERAL LAW CLAIMS

The court now turns to the merits of the Motions to Dismiss with respect to the federal
law claims for tying, unlawful market allocaticemd violation of the FCC Exclusivity Order.
For the reasons discussed below, the court fimaisthese claims are not sufficiently supported
by the allegations in the Complaint athey will, therefore, be dismissed.

A. Tying Claim

A tying arrangement is defined as anesgnent by a party to sell one product . . .

only on the condition that the buyer alsoghases a different (or tied) product, or

at least agrees that he wilbt purchase that producofn any other supplier. In

other words, a supermarket that will sell flour to consumers only if they will also

buy sugar is engaged in tyin§glour is referred to as thging product, sugar as

thetied product. The typical case involvaseller’s attempt to exploit its

economic power over one product or in onekaato force a less desirable, tied

product on a buyer. lllegal tying tledore occurs only if the seller has

appreciable economic power in the typr@duct market and the arrangement
affects a substantial volume cdmmerce in the tied market.
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Michigan Division-MonumerBuilders of North Am. v. Michigan Cemetery As§24 F.3d 726,
732 (6th Cir. 2008) (internal citations omitted)/hile the questions of whether a tying product
market has been properly defined and whedhgefendant has sufficient power within that
market are fact-intensive quests that generally qgire discovery, the Sixth Circuit has held
that dismissal is appropriate where a plaintiisféo identify a potentially relevant market for
the tying product.ld. at 733 (quoting-ound. for Interior Design Educ. Research v. Savannah
Coll. of Art & Design 244 F.3d 521, 531 (6th Cir. 2001). eTplaintiff must identify “the
geographic area in which consumeas practically seek alternatigeurces of the product.” In
Michigan Division-Monumenthe plaintiffs attempted to def the market for the tying product
at issue as the market for tthlefendant’s specific product itsetfamely burial lots within an
individual cemetery being sold by a defendant denyeowner. The SixtRircuit rejected this
argument, holding that a market cannot beraefito include solely the defendants’ own
products (over which the defendant necessarydmgnificant, if not exclusive, market power)
but must include all other interchangeable prodytions within a reasonable geographic range.
While some products may be unique so astde interchangeable with any alternative,
the Sixth Circuit specifically held that this is not the case with real property, absent a specific
showing that the location of the land “lendg tthefendant a competitive advantage others cannot
meet.”” Michigan Division-Monumen624 F.3d at 733 (quotirBaxley-DeLamar Monuments,
Inc. v. Am. Cemetery Ass'd838 F.2d 846, 852 (8th Cir. 1991)). The Plaintiffs have not alleged
that the residentidots in the Neighborhoods are uniquets way, nor have they argued any
basis for establishing that thesidential lots in the Neighbdowods cannot be interchanged with

residential lots in other ptamed neighborhoods in the region.
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The Plaintiffs argue thaflichigan Division-Monumens not relevant to this case
because the plaintiffs there were competitorseratinan customers and, therefore, the relevant
market was right to access custonratber than the product itself, citidgpani Southwest, Inc.

v. Coca-Cola, Enterg300 F.3d 620 (5th Cir. 2002)) aftitinois ex rel. Hartigan v. Panhandle

E. Pipe Line Co(730 F.Supp. 826, 899 (C.D. Ill. 1990YDocket No. 77 pp. 10-11.) There is
nothing in these cases, howewversupport an inference thaetBtandard differs depending on

who the plaintiffs are, or that customers, rather than competitors, can hinge a market analysis on
the market for one particular product rattiean the entire market of interchangeable

alternatives. Indeed, it would make no senset@ich a differentiation to exist when the question

at the heart of a tying claim is whether ttedendants had the power to induce customers to
purchase the tying product rather than aeraative, despite the alleged tying.

Similarly, a Second Circuit casgted by the Plaintiffs also holds that, where a claim
turns on a defined product market, “[t]o survive a Rule 12(b)(6) motion to dismiss, an alleged
product market must bear a rational relatiotheomethodology courts gscribe to define a
market for antitrust purposes — analysis of theroghangeability of use dhe cross-elasticity of
demand and it must be plausiblel’ddd v. Exxon Corp275 F.3d 191, 199 (2d Cir. 2001)
(internal citations omitted). Another case cited by the Plain8ifsitheastern Milk Antitrust
Litigation, similarly found that an antitrust claim cdytroceed where the plaintiffs had “clearly
allege[d] relevant product and geograpimarkets.” 555 F.Supp.2d 934, 946 (E.D. Tenn. 2008).
Here, the Complaint references market for the tying produgtesidential homes in the
Neighborhoods), let alone one thia¢ court can find plausible.

The Complaint makes only the conclusory dsse that the defendants “have sufficient

market power in the sale of lots in the Neighborhoods andémsale of telecommunications in
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the Neighborhood” and that “the amount of intats commerce affected in the market for the
sale of lots in the Neighborhoods and/or the shtelecommunications in the Neighborhoods is
substantial.” (Docket No. 31 1 89).) It is self-evident thahe developer defendants have
substantial market power over thae of their own particular pduct — residentldots in the
Neighborhoods — just as the defendantslichigan Division-Monumerttad substantial market
power over burial lots itheir own cemeteries. This daast on its own, hoever, explain why
they might have the type of market power thatld deprive consumers afmeaningful choice
as to whether to purchase thosts land, therefore, coerce thémnalso purchase the tied product
of Crystal Clear’s telecommunitans services. Nowhere in the Complaint do the Plaintiffs
attempt to define the geographic product market within which the defendants compete in their
sale of lots in the Neighborhoods. Nor do tha&imiffs raise any allegations or arguments to
show that the defendants contacubstantial share of that merk They make no allegations
regarding how many other intéx@ngeable residential lots lanned neighborhoods might be
available in the relevant geogitac region, or even what thaggion would be. While it would
ultimately be a fact-intensive question, subjeatliscovery, whether a particular geographic
region and product type does acf encompass the entire relevant market, and whether the
defendants’ power over that markesufficient, the Plaintifffave made no attempt to define
the market, so as to even warrant beginninglitbeovery process. Moreover, the Plaintiffs
have made no allegations that the defendaante any power within that market (above and
beyond the power they necessahfe in selling lots in theighborhoodps

The Complaint does not indiathat the tying claim is brought solely against the
developer defendants, and, thus, the court swsider whether this claim can proceed as

against any of the defendantsdasfrom DIRECTV. As discussén this section, a tying claim
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requires conditioning the sale of a tying producthis case the redential lots in the
Neighborhoods) on the buyer’s phase of a tied product (inishcase Crystal Clear’s
telecommunications services). itAbut reaching the question of whether a party other than the
seller of a tying product caawver be liable for such a claim, or which of the defendants in this
action were actually selleiof the lots in the Neighborhoodsetbourt notes that the Plaintiffs
have not alleged thany of the defendants has power within the market that encompasses lots in
the Neighborhood$.In their briefing, the Plaintiffggnore the question of the tying product
market and argue only that the defendant®saubstantial market power over sale of
telecommunicationservices to the Neighborhoods. Tomnfuses the burden to show market
power over theying product with the burden to also shavgignificant volume of commerce in
thetied market.

In fact, the Sixth Circuit expressly rejedtthis sort of circular reasoninghichigan
Division-Monument There, too, the plaintiffs arguedaththeir tying clan could be supported
by the fact that once the burlats (the tying products) wergurchased, the customers had no
choice but to buy monuments (ttied product) for the particulaxemetery where the lots were
purchased. The Sixth Circuit held that “[f]@iog on what happens only after a grave site is
purchased ignores the competitive market for tit@irsale of burial lots.” 524 F.3d at 735. In
other words, the fact that tipeirchase of the tied produs rendered necessany the sale of the
tying product does not make up for a failure ltege market power in selling the tying product
itself in the first place. The Plaintiffs hasafficiently alleged thatpnce they purchased their

homes in the Neighborhoods, they were bourLitchase telecommunications services through

® This applies equally to defendant Hood, whias not moved for dismissal, but which is
likewise not alleged in the Complaint to have ithguisite power within the market that includes
lots in the Canterbury neighborhood to be lidblean antitrust violation based on tying the
purchase of those lots toetipurchase of Crystal Clemlecommunications services.

18



Crystal Clear, but they have not made atggaltions that the purchase of their homes was
induced by the defendants’ market power, a s&ay element of an unlawful tying claim.

Finally, even with respect to thied product, an unlawful tying claim requires more than
simply showing that the purchase of the tied pobdvas forced by the sale of the tying product.
The plaintiffs must further allege that therngiaffects a substantial volume of commerce in the
tied market. The tied market, for the purposethisfaction, is not siply telecommunications
services in the Neighborhoods, which are cleartystantially affected by the alleged tying, but
telecommunications servicestime region more generally. TRéaintiffs have, again, made no
allegations as to how that telecommunicatior@ket in the region might be impacted by a
transaction that affects the sales of tetegwnications services in the Neighborhoods.

For these reasons, the court fitldat the Plaintiffs haveot pled a tying claim as a
matter of law, and this claim will be dismissed.

B. Unlawful Market Allocation Claim

An unlawful market allocation claim requireathwo horizontal competitors agree not to
compete with one another in a certain market, anstead, allocate among themselves portions of
the market to which they will each sell their produ@ee In re Cardizem CD Antitrust L.i8B32
F.3d 896, 907 (6th Cir. 2003)e also Expert Masonry, Inc. v. Boone County,44{ F.3d 336
(6th Cir. 2006).

‘One of the classic examples of a pewgdation of § 1 [of the Sherman Act] is

an agreement between competitors astrae level of the market structure to

allocate territories in order to minimize competition. Such concerted action is

usually termed a ‘horizontal’ restraint, in contradistinction to combinations of

persons at different levels of the ket structure, e.g. manufacturers and

distributors, which are termed ‘vertical'steaints. This court has reiterated time

and time again that horizont@rritorial limitations . . are naked restraints of

trade with no purpose exdegiifling of competition.’

In re Cardizem332 F.3d at 907 (quotirignited States v. Topco Assqei)5 U.S. 596,
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608 (1972)).

The Plaintiffs make the conclusory alléiga, in Count Il of the Complaint, that
DIRECTYV and Crystal Clear are hipontal competitors and thdte agreement by which Crystal
Clear purchased cable and internet services for the Neiyiis from DIRECTV improperly
restricts competition between them. As an initialtter, this claim fails because the notion that
DIRECTYV and Crystal Clear are hipontal competitors is dirély belied by all of the other
allegations in the Complaint. Specifically, @Bemplaint states that Crystal Clear is unable, on
its own, to provide the type of daband internet services that are sold by DIRECTV. For this
reason, according to the Complai@tystal Clear was forced to minase these services from an
outside provider and resell them to the homeers in the Neighborhoods, in order to fulfill
Crystal Clear’s obligationnder the Agreements to provide ltasable and internet services to
the Neighborhoods. Crystal Clear chose to pasetthese services from DIRECTV. In doing
so, Crystal Clear did not eliminate competitiotmeen itself and DIRECTV, nor did it eliminate
competition with other outside providers. Argiyg DIRECTYV, in fact, had to compete with
other outside providers to seci@eystal Clear’s business. Rtiese reasons, Crystal Clear and

DIRECTV are not horizontal competitof.

19 A vertical agreement, between entities thatupy different levels ahe distribution chain but
are not horizontal competitors, such as manufacturers and retzalexsolate antitrust laws in
certain circumstancesSee, e.g., Expert Masond40 F.3d at 345 (holding that, in order to
allege an antitrust violation based on a vertaggeement, the pleadings must outline a relevant
market, the defendants’ power in that market] the basis for a finding that the agreement
restrained trade according to thele of reason”). Because vidl agreements are a necessary
component of trade, these agreements ar¢isized under a heightenetiandard and “market
allocation” is not a recognized basis for unlawéds in these types of agreements; rather they
must be the sort of agreement that resttampetition among horizontal competitors of one of
the parties to the agreemei@ee id see Southeastern Mjls55 F.Supp. at 72@i{ing Denny’s
Marina, Inc. v. Renfro Productions, In@& F.3d 1217 (7th Cir. 1993)). Here, there is no claim of
an unlawfulvertical agreement between DIRECTV and Gay<lear. Moreover, there are no
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The Plaintiffs argue that Crystal Clear @ddRECTV cannot enter into an agreement that
transforms their nature as horizontal competibyr®ecoming a buyer and supplier when, in fact,
they are really both providers oéble services. This argumenbdwever, ignores the plain facts
alleged in the Complaint, which states that 1) Crystal Clear, irrespective of how it defined itself
in its transactions witthe POASs, is not a provider of calslervices and cannot be, because it is
incapable of providing cable sére; and 2) in entering the wact with DIRECTV, Crystal
Clear occupied the role of an intermediand reseller of DIRECV's service and did not
operate as a provider. The agreement beti#BECTV and Crystal Clear did not, as the
Plaintiffs argue, eliminate competition between two entities that provide the same product, and
then disguise itself as a vertical agreementruly is a vertical agreement between parties that
provide very different services, in which each parofits solely from a different level of the
chain of commerce.

The fact, as the Plaintiffs assert, that CrlySlaar has a website whereby it bills itself as
a provider of cable and internet services doexhahge the fact that it did not operate as a
horizontal competitor of DIRECTV. In faahany distributors may advertise products or
services for sale while, in reality, they are tisg products or servicefsom other providers.
Similarly, the fact that DIRECTV can and does distribute its services directly to homeowners in
other areas (without relying on an intermedialg®s not render it a horizontal competitor of
Crystal Clear for distributioservices in the NeighborhoodBIRECTV and Crystal Clear did

not enter into a contract because they werh potsed to distribute services directly to

allegations that the agreement between DIR¥@md Crystal Clear sought to restrain trade
among competitors of either partlf anything, the record sugsfs that DIRECY would have
had to compete with other provideo obtain the contract witbrystal Clear to provide service
to the Neighborhoods (and will hatecontinue to do so going forwhin order to retain Crystal
Clear’s business).
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homeowners in the Neighborhoods but decidedeatstto share the territory. Rather, Crystal
Clear already had exclusive agency rightprimcure services fromutside providers and
distribute them in the Neighborhoods. Crystaatlthen chose to ent@to a contract to
purchase those services from DIRECTV.REICTV and Crystal Clear each profit from the
arrangement in which Crystal Clear purchasegises from DIRECTV ad then Crystal Clear
resells those services at a prem. DIRECTYV is profiting from the sale of cable and internet
services, and Crystal Clear is profiting from thie €4 its services as an agent, reseller, and
intermediary.

The essence of the alleged injury to the Plis#ippears to be in the fact that the POAs
allowed Crystal Clear to hold this position aslegive agent and resellef services and to
effectively charge the homeowners in the Méigrhoods a premium abotlee price they would
pay for DIRECTYV services, with no benefit corre to the homeowners in exchange. This
allegation, however, does not supporuatawful market allocation claim.

For these reasons, the unlawful market allocation claims will be dismissed.

C. Claim for Violation of FCC Order

The FCC Exclusivity Order specifically pnbiits contractual agreements that grant
exclusiverights to cable operatdrsto serve a multiple dwelling unitr real estate development.
22 FCC Rcd. 20235. For the purposes of the FCC Exclusivity Order, these prohibited

agreements are defined as contracts by whidy one provider is permitted to sell cable

" The FCC Exclusivity Order uses a distinct defimi of cable operatorsahare covered by this

Order, namely multichannel video programmingtidbutors or “MVPDs.” It is not entirely

clear that Crystal Clear would meet this defimtaf a cable provider, given the allegations in

the Complaint that it is unable to itself provicible services to tigeighborhoods, and does not
provide such services elsewhere. The court need not reach this question, however, because — as
discussed in this section — teaare simply no allegations of@usivity that would render the
Agreements or the contract between Crystab€and DIRECTYV subject to the FCC Exclusivity
Order.
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services to a development (precluding evaarkicompetition from other providers). These
prohibited arrangements are expressly differerdift@m contracts that provide exclusive rights
to marketcable services to resioiis (agreements which aretmwohibited) and are also
differentiated from “bulk billing” contracts in which a development chooses to purchase cable
services for all residents from onepider at an agreed upon bulk ratd. at 20265. In a
second order supplementing the FCC Exclusi@tger, the FCC found that bulk billing
arrangements, unlike exclusiyprovider contracts, ar®t prohibited, despite the fact that bulk
billing may mean, as a practical matter, tbaly one provider is seicing a particular
development at any given timé the Matter of Exclusive Service Contracts For Provision of
Video Services in Multiple Dwelling and Other Real Estate Developn#hECC Rcd. 2460
(2010). The distinction appears to lie in #ility for market competition among providers to
continue after the agreement isplace. If a development offers a provider exclusive rights to
serve that development for a set period of timexets no ability for otheproviders — including
new providers who were not in existence attitme the agreement was entered — to compete for
that business. If, on the otheand, a development establishdsukk billing arrangement with a
provider, it has not only alreadylseted that provider throughdltompetitive market process,
but it will continue to have thepportunity to reevaluate thata&onship and switch providers if
a better competitor comes along. Likewisamnpetitors may find other ways of selling
additional services to residis beyond those provided in a bulk billing agreement.

The agreement between Crystal Clear and DIRECTYV, as alleged in the Complaint, is
clearly a bulk billing arrangement and not aclagive contract. There are no allegations that
DIRECTV has exclusive rights to servicetNeighborhoods (though theyay have exclusive

rights to market there, but this arrangemermixigressly exempted from the FCC Exclusivity
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Order’s prohibition). To the extéthat DIRECTV functions asde factoexclusive cable
provider in the Neighborhoods at this time, tkia result of the competition that allowed
DIRECTYV to receive Crystal Cleartontract in the first placend it is the same result as would
occur with any bulk billing arregement. With respect togtAgreements rendering Crystal
Clear the exclusive entity through which pldiistipurchase telecommunications services, again,
these do not grant an exclusnght to Crystal Clear to prode cable services. As the
Complaint alleges, Crystal Clear is not even ablprovide cable serses on its own and has to
purchase these service from DIRECTYV (or anotheviger) and resell them to the homeowners.
For this reason, it is not evereal that Crystal Clear is a calpievider for the purposes of the
FCC Exclusivity Order. Moreover, the Agreemeexpressly provide thatutside providers may
serve the Neighborhoods, and at least one oupsaader — DIRECTV — actually does.

The fact that Crystal Clear hazclusive rights to serve as agentfor the homeowners
in negotiations with outside providers does nqgtlioate the prohibitions of the FCC Exclusivity
Order. Nor does the fact that the POAsd&te the purchase of basic services for all
homeowners through Crystal Clear at a set ratebest, this representssjuanother bulk billing
agreement, this time between the POAs and Crystal Clear. As with the agreement between
Crystal Clear and DIRECTYV, it was ostensibly necessary for Crystal Clear to compete with other
intermediary service providers in order to seaheePOAS’ business. The Complaint, of course,
alleges that this is not the case because any such competition was stifled by the relationship
between the POAs and Crystal Gle#f there is anything wrg with the Agreements, however,
it is not that they are exclusiwentracts that violate the FCC Eusivity Order, but that they are
the product of self-dealing, addressed by the state law claims at issue in this action.

For these reasons, the claims for violating BCC Exclusivity Order will be dismissed.
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V. REMAINING STATE LAW CLAIMS

The remaining claims — for self-dealing, urtjaarichment, and unconscionability — arise
under Tennessee common law, rather than fedaval As discussed above, the Plaintiffs have
conceded that these claims are not broughinay DIRECTYV, but onlyagainst the remaining
defendants, who are all residents of Tennesseare the Plaintiffs. Accordingly, neither
diversity jurisdiction nor fderal question jurisdictionpplies to these claims.

As discussed above, the state law claims appdaz at the heart of the Plaintiffs’ action,
as they touch upon the inherent unfairnessendfireements as alleged in the Complaint.
Nevertheless, there are arguments raised iMttens to Dismiss that these claims should not
proceed. The court need not fedlce merits of these argumertewever, because these are all
Tennessee state law claims amongdiga within the sta of Tennessee. Therefore, the court
must decide, as an initial matter, whethewilt exercise supplemeal jurisdiction over the
Plaintiffs’ remaining state law claims.

There is a strong presumption agaihst exercise, under 28 U.S.C. § 1367, of
supplemental jurisdiction over remaining state tdaims, once all federal claims have been
dismissed, and residual supplemental jucisoh should be exercised sparinglackard v.
Farmers Ins. Co. of Columbus Ind23 F. App’x 580, 584 (6th Cir. 201Bge also
Experimental Holdings, Inc. v. Farti®03 F.3d 514, 522 (6th Cir. 2007) (“[R]esidual
supplemental jurisdiction [should] be exercisethviiesitation, to avdineedless decisions of
state law.”);Moon v. Harrison Piping Supply65 F.3d 719, 728 (6th Cir. 2006) (“[A] federal
court that has dismissed a pldifgi federal-law claims should natrdinarily reach the plaintiff's
state-law claims.”). There is little reason, as tharly stage of the litigation, for the court to

retain supplemental jurisdiction over the state law claims. ThHegaave not yet engaged in
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discovery, set any trial or pretrial deadlinasd there is no indicatn that any statute of
limitations concerns would be implicated, were thistter to be filed in state court. The court,
therefore, declines to exercise supplementadgiction over the plainfi's remaining state law
claims.

V. DIRECTV'S ARBITRATION MOTION

Because the court finds that the Plaintiffs htarked to state a claim with respect to the
claims brought against DIRECTYhe court need not reaBHRECTV’s Arbitration Motion,
wherein DIRECTV has moved for any claims againt be decided tlmugh arbitration rather
than by this court. The court notes, howeteat it is unlikely tlat any claims against
DIRECTYV in this action would bsubject to the arbitration praron contained in the Customer
Agreements that DIRECTYV asserts it senth® Plaintiffs upon thereceipt of DIRECTV
service. Without deciding whether the Plaintéfgeen entered into any contractual relationship
with DIRECTYV that is governed by the Customer Agreements (the Plaintiffs argue that they
never did, because all price negotiations and patsrientheir DIRECTYV service, as well as all
service calls, went through Crystal Clear|l&DIRECTV argues thagimply by receiving
DIRECTYV services, the Plaifits were bound by the terms of the Customer Agreements they
received) the conduct giving rige this action takes place seate and apart from any such
relationship.

This action is about the transactions tegw DIRECTV and the other defendants that
allegedly unfairly limited the Plaintiffs’ abilityo choose their own telecommunications service
provider and receive quality service and pricing consistemith an unencumbered market.
This alleged injury took place at the point inéiiat the agreements among the defendants were

reached and occurred irrespeetf whether the Plaintiffs ev received DIRECTV service at

26



all, let alone entered into any kind of cowrtreal relationship with DIRECTV that would be
governed by the terms of DIRECTV’s CustomAgreements. The court is neither bound, nor
swayed, by the Central District of Califorrdase cited by DIRECTVBischoff v. DIRECTV,
Inc., 180 F. Supp. 2d 1097, 1006 (C.D. Cal. 2088)ding that antitrust claims brought by
customers relating to DIRECTV'’s alleged cpimacies were arbisble under DIRECTV’s
customer agreement, over Plaintiffs’ objectitimat the antitrust acin had nothing to do with
the terms of their contractual relationship WitHRECTV). Instead, tis court is bound by the
Sixth Circuit’s holding that an &on is outside of the scope afh arbitration clause where the
action “could be maintained without referencdhe agreement containing the arbitration
clause.” NCR Corp. v. Korala Assocs., Ltl12 F.3d 807, 813-14 (6th Cir. 2008). There would
be no need for the court to referenceMMRECTV Customer Agreements, or otherwise
reference any direct contractualationship that may exist betwette Plaintiffs and DIRECTV,
in order to decide whether DIRECTYV injurecttRlaintiffs through DIRECTV’s dealings with
Crystal Clear.

CONCLUSION

For the foregoing reasons, the Motions to Dismiss will be granted, and all of the claims in
this action, including the clainegainst DIRECTV and Hood, wdh did not file motions to

dismiss, will be dismissed without prejudicEhe Arbitration Motion wii be denied as moot.

A Fom—

ALETA A. TRAUGE
United States District Judge

An appropriate order will enter.
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