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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
JONATHAN DUNN,
Plaintiff, Case No. 36-v-00016
V. Judge Trauger
Magistrate Judge Newbern

CHARLES SIMMONS et al.,

Defendants.

MEMORANDUM AND ORDER

Pendingbefore the ourtis a motion for summary judgment filed byeféndantsleffrey
Baker, Sherri DuckeiGregory, Tammy Jones, Yolanda McQuiddstes, Michael Robertson,
Charles Simmons, Bruce Westbrook, and Jason WodDalt. No. 78), to whichPlaintiff
Jonathan Dunn respondeddpposition(Doc. No0.99) nearly five months after his response was
due (Doc. No. 47)For the reasons stated herein, the motion for summary judgment is
GRANTED IN PART and DENIED IN PART.

l. Statement of Facts

A. Factual History

Dunn, who is currently incarcerated in the Morgan County Correctional Facildg, a
prisoner in the Lois M. DRerry Correctional FacilityDeBerry) until August 2016. (Doc. No. 1,
PagelD# 2Doc. No. 63.) In this action, Dunn brings claims under 42 U.S.C. § 1983 challenging
as violations of his First, Fifth, and Fourteenth Amendment rilgmitations on hisaccess to
legal materials, certaipublications and stampsas well agthe adequacy dbeBerry’'s grevance

proceduresDunn claims that, ding his incarceration at DeBerrlge and other inmates housed
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in the sheltered living or segregated umiere deniedgccesdo “any type of legal law books” or
computerassisted legal researdioc. No.1, PagelD#10.) DeBerry policy required prisoners
“to provide cite/case laws, or ref[e]rence court rulesteceive resourcefid.) Dunn states that
if he did “not know what fegal materials he]... should be looking for,he was given‘a slip”
informing himthatthere weré'no documents that satisfhis] searcli’ that his request was too
“vague; or that he must “eithegive case citations, law or rule citations or specific steetof
which[he] is looking for.” (d.) These policiehampered Dunn’s ability tiitigate pendingcases
(Id. at PagelD#1.)

Dunn also challenges limitations placed mmates’ receipt of stamps and certain
publications. On December 3, 2014, a Tennessee Department of Corrections (TDOC) policy
banned stamps “coming in thr[ough] the mail from any form of outside soutdedt PagelD#
8.) As a result, inmates could not recestaamps as giftswhich forced Dunn to “choose between
[purchasing] hygienic products or postaged: &t PagelD# 89.) On March 10, 201Refendant
Simmons banneBeBerryinmates from receiving the Victoria’'s Secret catalog amidimber of
other publicatios with sexually explicit titles.(ld. at PagelD#6.) On August 27, 2015,
McQuiddyEstes, Robertson, and Baker intercepted Dunfitoria’s Secret catalogand
rejected iton the basis that it contained “sexually explicit material or material which features
nudity.” (Id. at PagelD# 7.) Defendants Nixon and Simmons upheldd#éussion (Id.) Dunn
states that hés an “author of urban books. . which contain sexual detpeld] stories,” and
argues thathis banhindered his‘purpose of pursuance afn] adult authdr because he could
not use the catalog as source material for his wrifildgat PagelD#8.)

Dunn states that, when Hied grievancesabout thee issues,Deferdants Simmons,

Nixon, Westbrook DuckettGregory and Woodall did noteview his grievanceadequately



“based on facts and Simmons, Nixon, and Woodalipheld DuckettGregory’s inadequate
decisiors “without a personal review of the cas@d. at PagelD#1-12)

B. Procedural History

Dunn proceeding pro se and in forma paupéeiled this action on January 8, 2016
againstDefendantsSherri DucketGregory Warden CharleSimmons,Tammy JonesWarden
Bruce Westbrook, Yolanda McQuiddsstes,Michael Robertsonjeffrey Baker StevenNixon
and Deputy Commissioner Jason Woada({Doc. No. 1.) All defendans but Tennessee
Department of Corrections Deputy Commissioner Jason Wowdadicorrectionsofficers at the
Lois M. DeBerry Special Need§&acility at times relevant to this cag®oc. No. 1, PagelD#—
4.)

The court issuedsummoses to all e&efendants on June 2, 2016 (Doc. No), 241l of
which were returned as executed (Doc. Nos. 28, 344@&)0All defendantexcept Nixonfiled
anansweron July 11, 2016.(Doc. No. 35.) OrAugust 22, 2016, theourtissued a scheduling
order, settingJanuary 19, 2017as the deadlin¢o file dispositive motions and February 20,
2017, as theresponse deadline. (Doc. No. 47, PagelD# 2489 scheduling order cautioned

Dunn as follows:

! Dunn first named as defendan& DuckettGibson,” Charles Simmons, Unknown Jones,

Bruce Westbrooks, Unknown Estes, Unknown Robertson, Unknown Baker, Unknown Nixon,
Jason Woodall, John Doe, and Jane Doe. (Doc. No. 1.) Misnamed and “unkncientdares’
names were correctechadhe docket after Dunn’s “Notice to the Court Name of Unknown
Defendants” and Defendi Answerwere filed (Doc. Nos. 17, 35No subsequent document
filed by any partyefers to the “Does” named in the original pleading. (Doc. No. 1.)

Defendant Nixondid not join in the answer the response in opposition to plaintiff's
motion to amend complaingr the motion for summary judgmerand he hasever filed an
answer or any other responsive pleadimghis action (Doc. Nos. 35, 66, 78Counsel for the
other defendants has filed a notice with the court stating that Nixon was not propeeyg.se
(Doc. Na 103.) Counsel states that Nixon’s summons was sitpreldy a DeBerry mailroom
employee and that Nixon was no longer employed at the faailitye time otervice (Id.)



Plaintiff is forewarned that dispositive motions must be responded to by
February 20, 2017 unless an extension is granted by the Court, and that failure
to respond to the motion and to statements of factsresat in the Court taking

the facts alleged in the matter as true and grathiegelief requested.

(1d.)

OnJanuary 19, 201 Defendantsleffrey Baker, Sherri DuckeGregory, Tammy Jones,
Yolanda McQuiddyEstes, Michael Robertson, Charles Simmons, Warden Bruce Westbrook and
Jason Woodaliled a motion for summary judgment (Doc. No. 78) accompanied by a supporting
memorandum of law (Doc. Na&.9), Dunn’s depositionDoc. No. 791), and a statementf
undisputed material fac{®oc. No. 80).The defendants argukatsummary judgment is proper
becauseDunn failed to exhaust administrative remedde$ore briging his claimsand in the
alternative, thaDunn’s claims againdduckettGregory should be dismisséeécausehey relate
only to her handling ofadministrativegrievancesand do not give rise to a constitutional
violation. (Doc. No. 79-1, PagelD# 498, 502-03.)

Dunnmailedhis response in opposition tike summary judgment motiofDoc. No.99),
statement of disputed factual issi®c. No.100), anddeclaration(Doc. No.101)on July 13,

2017, nearly five months aftémney weredueunderthe court’s scheduling ordefDoc. No. 101,
PagelD# 720.) In his response in opposition, Dunn makes a brief and conclusory argument that
“[tlhere is clearly a genuine issue of fact as is a reasonable jury could firthefqlaintiff

base[d] on the facts in the plaintiff’'s complaint and declaration and summaryngumtdgmust
therefore be denied.” (Doc. No. 99, PagelD# 706.) Dunn’s statement of disputed fatteal is
identifies the contested allegations of his complaint but doemaké anyspecific citations to

facts in the recordas is required by Local Rule6.01(c). (Doc. No. 100.) Dunn’s declaration

also does not include specific facts regarding the incidents at issue, but ingtezglthat there



are genuine issues of material fact to be resolved arising the défendants’ arguments. (Doc.

No. 101.)

Il. Legal Standard

Federal Rué of Civil Procedure 5@ provides thasummaryudgmentshall be granted
if “the movant shows that there is no genuine dispute as to any material fact and thé immova
entitled to judgment as a matter of lawed. R. Civ. P. 56(a). To prevail, the moving pantyst
provethe absence of a genuine issue of material fact asytessential element of the opposing
partys claim.SeeCelotex Corp. v. Catret477 U.S. 317, 323 (1986%tiles ex rel. D.S. v.
Grainger Cty, Tenn, 819 F.3d 834, 847 (6th Cir. 2016). determining whether the moving
party has met its burdem court must view the factual evidence and draw all reasonable
inferences in the light most favorable to the nonmoving p8ggMatsushita Elec. Indus. Co. v
Zenith Radio Corp475 U.S. 574, 5871986);Stiles 819 F.3d at 848. A court must not weigh
the evidence and determine the truth of the matters asserted but instead mustrelethather
there is a genuine issue for trialldckson v. VHS Detroit Receiving Hosp., Ii8d4 F.3d 769,
775 (6th Cir. 2016) (quotingnderson v. Liberty Lobby, In@77 U.S. 242, 249 (1986)

If the nonmoving party fails to make a sufficient showing on an essential elentdet of
case with respect to which she has the burden, however, the moving party is entitled to
judgmentas a matter of lawMartinez v. Cracker Barrel Old Country Store, In¢03 F.3d 911,
914 (6th Cir. 2013) (citation omitted). To preclugienmaryjudgment the nonmoving party
must go beyond the pleadings grdsenspecific factslemonstrating the existence of a genuine

issue for trialShrevev. Franklin Cty., Ohip 743 F.3d 126, 132 (6th Cir. 2014) (citations



omitted) “A mere scintilla of evidence by the nonmoving party is insufficient to defeamary
judgment; ‘there must be evidence on which the jury could reasonably find for the [nonmoving
party].” St. Clair Marine Salvage, Inc. v. Bulgarelli796 F.3d 569, 574 n.2 (6th Cir. 2015)
(alteration in original{quotingAnderson477 U.S. at 252)f the evidence offered by the
nonmoving party is “merely colorable,” “not significantly probative,” or not enouglead a
fair-minded jury to find for the nonmoving party, the motion Sammaryudgmentmay be
granted Anderson477 U.S. at 249-52.

This Court’'s Local Rules 7.01(b) and 56.01(c) and (g) govern responses to motions
generally and statements of material facts filed with motions for summary judgment,
respectively. Local Rule 7.01(b) states, in pertinent part, thatltfe to file a timé/ response
[to a motion] shall indicate that there is no opposition to the motion.” Regardipgnses to
statements of material facts in the summary judgment context, Local Ruledjfiides that
“[flailure to respond to a moving party’s statemeftmaterial facts .. shall indicate that the
asserted facts are not disputed for the purposes of summary judgment.” Howegvdistf[ct
court cannot grant summary judgment in favor of a movant simply because the adigrsaga
not responded.Evars v. PlummerNo. 163826, 2017 WL 1400495, at *9 (6th Cir. Apr. 19,
2017) (quotingCarver v. Bunch946 F.2d 451, 455 (6th Cir. 1991)). The court must instead
examine the motion to determine whether the movant has discharged its burden of dengpnstra
the absence of a genuine issue of materialgadtentitiement to judgment as a matter of. law
[I. Analysis

Dunn did not make a timely response to the defendants’ motion for summary judgment or
their statement of material facts, and the statement of disputed facts Dunn ultsnataijted

does not include specific citations of contrary facts in the record. Accordihglydefendants’



statement of undisputed facts is considered established for purposes of sundgasntunder
Local Rule 56.01(g)The court will consider the defendants’ motion to determine wheitiesr

are entitled to judgment as a matter of law on that uncontested record.

A. Failure to Exhaust Administrative Remedies

The defendants’ primary argument for summary judgment is that Dunn did not properly
exhaust his claims because he did not name individual defendatits grievances he filed
concerning these claimgDoc. No. 79, PagelD#98-501) Theefore, they argue’[tlhese
defendants were not on notice that their alleged involvement with the issues raissdcaséhi
would potentially subject them to litigation in federal court, dhdy were not given the
opportunity to resolve any potential complaints by the plaintiff, prior to being sentbdhs
lawsuit.” (Id. at PagelD# 501.)

The Prison Litigation Reform Act (PLRAjJequires that a prisoner exhawst his
available adminigrative remedies before filingny lawsuit “about prison lifé 42 U.S.C.
8 1997e(a);Porter v. Nussle534 U.S. 516, 32 (2002). The purposes of thexhaustion
requirement include “allowing a prison to address complaints about the program nisaeirsi
before being subjected to suit, reducing litigation to the extent complaintsaas@ctorily
resolved, and improving litigation that does occur by leading to the preparation of a useful
record.”Jonesv. Bock 549 U.S. 199, 2192007).“[F]ailure to exhaust is an affirmative defense
under the PLRA,Id. at 216, and, as sucheféndant$ave “the burden to plead and prditg by
a preponderance of the evidencekge v. Willey 789 F.3d 673, 677 (6th Cir. 2015]T]o
properly exhaust administrative remedies prisoners must ‘complete the aditiu@sreview

process in accordance withetapplicable procedural rulesrules that are defined not by the



PLRA, but by the prison grievance process itselbfies 549 U.S.at 218 (quotingVoodford v.
Ngo, 548 U.S. 81, 88 (2006)).

The defendants argue thiey are entitled to summary judgmentthis casebecause
Dunn admits that helid not namethem all individually in his grievances, but insteéfiled
grievances on the issues themselves.” (Doc. No. 79, PagelD#T4@9defendants also allege as
an undisputed material fact that Dunn “did not file a grievance against” Bakéertson,
McQuiddyEstes, WestbrookVoodall, Simmons, DucketGregory, or Jones. (Doc. No. 80.)
That allegation isnot disputed for purposes of summary judgmeetause Dundid not file a
timely response to.iBut theundisputedact thatDunn did not name individuakfendand in his
grievanceswithout more, does not entitle the defendants tgueht as a matter of law

The PLRA itself does not imposa ‘name all defendants’ requirement” on prisoners to
properly exhaust their administrative remedidsnes 549 U.S. at 217In fact, the Supreme
Court in Jonesspecifically rejected the Sixth Circuit's requirement that prisoners “idghiif
their initial grievances each defendant they later sudf].’After Jones therefore, “the level of
detail necessary in a grievance to comply with the grievance procedurgaryiffom system to
system and claim to claim, but it is the prison’s requirementsnanthe PLRA, that define the
boundaries of proper exhaustiomd’ at 218.Here, he defendants do not identify any TDOC or
DeBerry policythat establishethe naming of individual defendants as a “critical procedural
rule[]” of the prison grievance press.Woodford 548 U.S. at 90.

More importantly, even if such a rule or polidges existthe defendants do not argue
that they denied Dunn’s grievancbecause he failetb follow it. As the Sixth Circuithas
recognized “the equation changes when the State does not enforce its own rules. When prison

officials decline to enforce their own procedural requirements and opt to condhdewise



defaulted claims on the merits, so as a general rule will [the coReptBeyv. Pramstaller
603 F.3d 322, 324 (6th Cir. 201@)eclining to enforce a requirement thanatesidentify the
“names of all those involved” in grievance where kiehigan Department of Correctiondid
not enforcethat rule and considergaaintiff’'s grievance on the meritsiNone of the purposes of
the PLRA’s exhaustion requirement on which the defendants base their argumenieatdge
“enforcing a procedural bar that the Department of Corrections did hibtdt 326. The
defendants do natatethat they rejected Dunn’s grievances because he failed to name individual
actors, and the grievance responses that Dunn has attached to his complaihashmvarison
denied his grievances on other grounds. (Doc. No. 1, PagelD# 36, 37, 44, 4ihel&urt
cannot enforce a rule that defendants neither identify here nor applied to dismme%s D
grievances.

Finally, the defendants argue thalthough Dunn stated in his deposition that he had filed
grievances against Ducke&gregory and Jone&he grievances filed in support of the complaint
in this matter do not bear the names of either Sherri Du@Gtetgjory or Tammy Jones, nor do
they related [sic] to the claims against these defendants.” (Doc. No. 7IDP&§2.) Theyalso
state that “the grievaes provided with the plaintiffs complaint deal only with the issue of
postage stamps,” in which Duck&tegory and Jones are not implicatdd.)(Again, the fact
that Dunn did not name Ducke&Bregory or Jones in a grievance does not defeat administrative
exhaustion. Furtherfailure to exhaust is an affirmative defense under the PLRA, and . . .
inmates are not required to specially plead or demonstrate exhaustion in theiimsmganes
549 U.S. at 921. The defendants, not Dwwear the burden of prooin exhaustionvVandiver v.

Corr. Med. Servs., Inc326 F. App’x 885, 888 (6th Cir. 2009)he recordn this casedoes not



establish that Dunn failed to properly exhaust his claims. Defendants are tietl é@agudgment
as a matter of law on that basis.

B. Dunn’s Claims Against Sherri Duckett-Gregory

The defendants als@rgue that becauseDunn’s claims against DucketGregory are
based solely on her response to Dunn’s grievanbese claimsannot succeed as a matter of
law. (Doc. No. 79, PagelD# 502.) Dunn alleges that Dudkegtgory violated his First and
Fourteenth Amendment rights by “not properly” and “in most cases maligicesiewing his
grievances. (Doc. No. 1, PagelD# 11.) Dunn states that, because Huidguty is the “Sgt.
Grievance Chairperson,” her “choice is final” and other defendants “all sigzndfer review
without a personal review of the case itselld’. @t PagelD# 12.)

A prison’s grievance procedures do not create a constitutionally protected iitterest

under the Due Process Claydeus inadequate or unresponsive grievance procedures cannot be

the basis of a claim und&rl1983. Walker v. Mitiigan Dep’t of Corr, 128 F. App’x 441, 445
(6th Cir. 2005) (“[There is] no constitutionally protected due process interestdatiaratl access
to a prison grievance procedurel’gFlame v.Montgomery Cty. Sheriff's Dep3 F. App’x 346,
348 (6th Cir. 2001) (citind\ntonelli v. Sheahar8l F.3d 1422, 1430 (7th Cir. 199¢)[T]here is

no inherent constitutional right to an effective prison grievance procedui@mijth v.
Lindamood No. 1:16¢v-00086,2017 WL 444830, at *3 (M.D. Tenn. Feb. 2, 2017) (same).
BecauseDunn'’s allegationgegardingDuckettGregoryonly concernher role in an allegedly
inadequate grievangeocessthey fail to state a claimnder 8 1983. Ducketéregoryis entitled

to judgment as a matter of laamn Dunn’s claims against h&ee LaFlame3 F. App’x at 348.

V. Conclusion
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For the foregoing reasons, the defendants’ motion for summary judgb@ntNo.78)
iIs GRANTED IN PART and DENIED IN PART
It is so ORDERED

Entered this 8 day ofSeptember2017.

i

ALETA A. TRAUGER f'/
United States Districiudge
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