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UNITED STATES DISTICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JANE DOE I, JANE DOE II, JANE DOE I,

JANE DOE IV, JANE DOE V, JANE DOE VI,

JANE DOE VII, and JANE DOE VIlI,
Plaintiffs,

Case No. 3:16v-199
Judge Aleta A. Trauger

)

)

)

)

)

)

V. )
)

THE UNIVERSITY OF TENNESSEE, )
)

Defendant. )

MEMORANDUM

Pending before the court is a Motion to Dismiss (Docket No. 31) filed by the defendant
the University of Tennessee (“UT”), to which the plaintiffs have filed spBese in opposition
(Docket No. 35), and UT has filed a Reply (Docket No. 41). For the reasons discussed herein,
the motion will begranted in part andeniedin part.

BACKGROUND 1

This is an action against Udr violation of Title IX d the Education Amendments of
1972, 20 U.S.C. 88 16&it seq(“Title IX”) and the Campus Save Act, 20 U.S.C. § 1092, arising
from allegations that plaintifidane Does-IV and VI-VIII , while students at UTwere sexually
assaulted by male U3tudents (UTbasketball and football players or others affiliated with them)
and were subsequently treated in an unfair and discriminatory manner by UT throughout the
investigation and disciplinary proceediraged thereafterJane Does-IV and VI-VIII allege two

separateypes ofTitle IX violations that wouldender UTliable for injuriesthey have suffered

' For purposes of this Motion to Dismiss, all facts in this section are drawn fronrghe F
Amended Complaint (Docket No. 22).
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First, theyraise claims under Title IX¥ased on the theotlgatUT’s official and unoficial
policies—including itsdeliberate indifference ta pattern oprior sexual assaulend other
misconduct by male UT athletes, as well as its fostering of a sexually lerstitenment —
renderedemale students vulnerable to sexual assantt therefore UT is liable for the sexual
assaults against the plaintiff§hese claims are referred to by the parties as the “before” ¢laims
because they arise from allegations about UT’s achefarethe plaintiffs were assaulted.
Second, Jane Does I-1V and Vi raise claims under Title IXhat UT’s inadequatand
discrimnatory response tihe plaintiffs’reports oftheir sexual assauli@ncludingimplementing
disciplinary proceedings that violate Title IX and the Campus SavehAe§ subjected the
plaintiffs tofurtherdenial of access to educational benefits and appibiesat UT. These
claims are referred to as the “after” clajroecause they arise from allegations about UT’s
actionsafter UT was notified of the plaintiffs’ assauftsJane Doe V, who was not sexually
assaulted but who was allegedly involved iaitivestigationof Jane Doe IV’s assault, brings
only a claimfor Title IX retaliation based on the theory that UT retaliated against her for her
participation in the investigation, or allowed others to do so.

[ Allegations Related tothe " Before’ Claims

According to the First Amended Complaint (Docket No. 22 (#&C")), “UT had
actual notice (and itself created) a lestgnding, severely hostile sexual environment of rape by
male athletes (particularly football players) that was condoned and completeldressed by

UT officials, including Chancellor Jimmy Cheek (‘Cheek’), President JoeeDd{'DiPietro’),

2 Jane Doe VIII, whose aaslt took place only days before the First Amended Complaint was
filed, does not raise an “after” claim against UT.
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Athletic Department Director and Vigehancellor Dave Hart (‘Hart’), and head football coach
Butch Jones (‘Jones’).” (Docket No. 22 { 3.)

The FAC alleges thaprior to the assaults against the plaintifsjumber of sexual
assauls werecommitted by male UT football and basketball players, starting as long ago as
1995, and that UT and in particular the UT Athletic Departmenknew of thes assaultand
responded inadgiately including attempting to cover up the inciderigsling toreport to— and
work with — the police and other UT administrators such as the UT Office of Student Conduct,
failing to implement appropriate disciplinary nse@esor, in some cases, any discipline at,all)
andbr allowing the perpetrators to continue to play on their teams or remain on campus.
(Docket No. 22 1 25-288-43, 97-105 (outlining some tfese incidents in greater detai)
The FAC contains alitional allegations that UT football and basketball players have engaged in
other misconduct, sometimes in the presence of Athletic Department coachesngicon-
sexual assaults, underage drinking, drug use, and other crimes, and that UT hasateeeh aw
these incidents and condoned, ignored, or failed to adequately discipline the behdr. (
28-37, 106-118, 132-134, 219-221 (p. 42), 213-215 (pp. 46-47), 259-260.)

Further, with respect to disciplinary proceedings involving UT athldtesFACalleges
that UThas a pattern of using and misusing the Tennessee Uniform Administrativdu?eoce

Act (“TUAPA”) proceduressoas tofavor athlete perpetrators at the expense of victims and

% Some of the specific incidents of alleged athlete misconduct referenced iGhedk place
beforeall of the assaults against Jane Db&g and VI-VIII, while others took place after one or
more of the plaintiffs had already been assaulted. On the whole, howeverGladiédes that a
pattern was present before any of the plaintifésassaulted, which was exacerbated over time
as addional incidents took place.

* The FAC inadvertently contains two sets of paragraphs numbered 202-232, so citatiors to thes
paragraphs will also include page numtersclarity.
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potential victims. The FAC alleges that UT’s practitakw perpetrators of sexual assaults,
particularly varsity football and basketball players, to delay and altageibel sanctions and
discipline for sexual assault by the use of a discriminatory TUAPA procéahirallows only
accused perpetrators of sexuaasts (and not victims) to have the right of confrontation, cross-
examination and a right to an evidentiary administrative hearind.™[6). It further alleges
that:
UT ... is uniqgue among U.S. colleges and universities by virtue of its use of a
onesided TUAPA administrative hearing procedure (‘contested case’) thasdeni
victims the rights to a hearing and to the same equal procedural, hearing, and
process rights as given to perpetrators of rape and sexual assault. UT further
acted (and actsipientionally and in clear violation of Title IX by acts of custom
and an official policy whereby Chancellor Cheek appoints administrative judges
and hearing officers favorable to athletes and #iso decides any appedi®om
TUAPA hearings in a clear ctict of interest. A hostile sexual environment was
created by this procedure and policy as varsity athletes were condoned and
encouraged to have parties with alcohol and drugs, entertain recruits, provide
alcohol to underage female students and commitadessaults with no discipline

or deterrence against committing sexual assaults as perpetrators dédasadl
no serious consequences.

(d. 17.)

The FACalsoalleges that UT has engaged in an ongoing pattern of “interfering with and
stopping the disciplinary process, concealing charges and investigationsngvakfe athletes,
arranging for specialized defense counsel for male athletes at UT facingatiamihsexual
assault charges, discouragling] reporting by creating a culture of knowenideior and
protection of misconduct, and misusing the Tennessee Uniform Procedures Act bgllGhanc
(Cheek) selecting judges to hear cases involving athletes in a delayiegonmt in compliance
with Title IX.” (Id.  23.)

The FACfurtheralleges tht, in addition to its improper response to allegations of athlete

misconduct, UT has engaged in other practicesattatllyfosterthe creation oé sexually
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hostile environment and make female UT students vulnerable to sexual assautticufapahe
FAC alleges that the UT Athletic Department has engaged in a pattern ofifaegiog parties
with underage drinking to benefit recruiting” (Docket No. 22  23.) As a further exainple
UT’s fostering of a sexually hostile environment, the FAC pointeedact that UT has adopted
as its football anthem the song “Turn Down for What” by rapper Lil' Jon, wécerding to the
FAC - has been long associated with “sexual violence and rape culteuwgher, on November
19, 2014, UT’s Athletic Departmentigprised the football team with a visit from Lil’ Jon,
following his recent release of the song and music video “Literally, | ,tavtiich containcrass
lyrics and images about pressuring women to engage in sexual activity. {Dock2 11 148-
153.)

In addition, the FAC alleges that complaints have been made to UT admirgsinator
several UT officials, which demonstrate that UT was on notice of the need &ssdaigoing
practices that encourage condone ongoing misconduct by athletes, includegial assault.
According to the FACformer Director of Student Judicial Affairs Jenny Wright raised corscern
about a pattern and practice by the Athletic Department of interfering with disciplinary
proceedings by “coaching witnesses to get theirest@traight.” (Docket No. 22 1 51.) In 2011,
Ms. Wright had been criticized and verbally berated by Mr. Hart for the outcorhes of
investigations intalleged misconduct by UT athletes and, in April of 2013, Ms. Wright was
allegedly instructed not foursue an investigation into sexual assault allegations against a UT
football player. Id. 11 42, 52.)

The FAC also alleges that, in 2012, staff of the UT athletic department, including
associate athletic director Debby Jennings, lodged complainta\xaadiils against Athletic

Director and Vice Chancellor Dave Hart and the UT Athletic Department for replacirejdem
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staff and administrators with male employees in order to create a “gooaolysiclub.” (Docket
No. 22 144.)

Last according to the FAC, in May of 20IBm Rogers, UT’s former Vic€hancellor,
was repeatedly rebuffed by Chancellor Cheek when he tried to voice concerns aloouber
of issues, including the following: 1) the Athletic Department’s refusal taeaddir discuss the
“inordinate” number of disciplinary cases and sexual assault allegations involViathletes
(in particular, football and basketball playe®);UT’s refusal to consider changing its practice
of housing female freshman studentairesidence hall calledolunteer Hall alogside upper
class male athlete8) UT’s allowing a former football player to continue to serve as a Resident
Assistant at Volunteer Haltlespite knowledge that he permitted underage consumption of
alcohol, drug use, and sex parties to tdkegin the dornd) UT’s refusal to discuss launching
a campuswide program to address sexual assaulb otherwise train athletes about sexual
assault and investigations) the Athletic Department’s constant criticism of disciplinary
penalties givena athletes; Hthe Athletic Department’s interference with, and cover-up of,
allegations of misconduct kathletes, in order to preserve athletgjibility to competeand 7
UT’s abuse of TUAPA procedures to delay or prevent discipline of athletes. (Ddmk22 11
45-49, 53.) The FAC alleges that Mr. Rogers subsequently met with UT Presideri®igbe D
who also failed to respond with any substantive action, and, as a result, Mr. Rsggred
from UT on March 6, 2013.1d. 1 50.)

[l. Allegations Related to the Plaintiffs’'SexualAssaults andthe “ After” Claims®

®> The FAC contains many explicit details about the alleged sexual assfaisplaintiffs,
which the court will not recount for purposes of this motion. It is sufficient to note thatishe
no dispute as to whether the allegations qualify as allegations of sexual. assaul
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A. JaneDoel

According to the FAC, on February 15, 2013, plaintiff Jane Doe fovaily rapedby a
UT varsity basketball playet his apartment in VahteerHall and, the next day, r@port was
filed with the UT Police Department (“UTPLQ")YDocket No. 22 {1 54-65Jhe FAC alleges
that UT attempted to limit public access to the records of the investigation into thi$ tsgau
wasconducted by th&/TPD. (Id. 166.) Jane Doe I's assailant was allegedly represantdte
subsequent disciplinary proceedings by an attorney whooisreef UT athlete andrmember of
the UT Board of Athletics. Id. 169.) This attorneyallegedlyfrivolously requested an
administrative hearingand hen requested a delayed hearing dagggart of aoutinely-
employedactic topostponalisciplinary action until the assailant had been able to contplete
remainder of the basketball season smckcessfullytransfer to another schoolld (1 71 81,
86-88) TheFAC alleges that Jane Doe #ssailant finished the season and the spring 2013
semester at UTand then UT publicly announced that he was leaving the school on “good
terms” (1d. Y 8285.) Despite the fact that the assailant did not attacevidentiary hearing
and a default judgment was ultimately issued, Jane Doe aNegedlysubject to examinatioat
the hearindby UT counsel and the administrative law judge, in which she was forced to recount
her assault in detagind to answer qgé&ons that attempted tondermine otrivialize the
incident. (d. T 89.) According to the FAC, the discipline sought by UT, and ultimassyedto
Jane Doe I's assailgmas limited to indefinite suspensitimt went into effect after the
assailant had already transferred to a different schmhl {1 90-91)

DespiteUT having issued a noentact diretive in February of 2013Jane Doe | was
allegedly contacted by her assailanDecember of 2013, when he was no longer a UT student,

which caused her to suffer from trauma and impaired her class attendance andcacademi
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performance.(Id. 193.) While UT had previously notified Jane Doe I's Spring 288 hers
that she had suffered a traumatic experience and would likely miss classes aaddt&edl
support, UTallegedlydid not continue these efforts with respect to Jane Doe’sslass
subsequent semesters, including following the December 2013 contact fromailanasgd. 11
68, 94.) As a result, Jane Doenlas informed by UT in May of 2014 that she was ineligible to
remain in the nursing program because her GPA had drapp@8l points below the mandatory
minimum requiremenfld. 11 92, 95-96.)}JUT wasallegedlyunwilling to offer any leniency on
this policy, despite being providedtiva letter from Jane Doe I's therapist at UT that her drop in
academic performance was related to her ass@dl).

B. JaneDoell

On September 6, 2014, according to the FA&inpff JaneDoe Il was forcibly rapedby
aUT varsity football player in VolateerHall, during a fraternity paytwhere alcohol was
provided. (Docket No. 22 1 119-12An initial investigation by the Director of Student
Conduct and Community Standatdd to adeterminatiorby UT’s Office of Student Judicial
Affairs thatJaneDoe I'sassailanhadsexualy assaukd her. Id. § 119, 123-131.JT later
withdrew that findinghowever, without offering Jane Doealhearing (Id.) In doing so, UT
relied on the suspiciouslgentical accourstof the assailant’'teammates andwadeo of Jane
Doe Il at an unsgcified time after the assault, which she tripped while walking barefoot in a
dorm stairwell. d.) UT alsodiscounted the accounts of Jane Doe Il and other withassesl|
asphotographs of Jane Doe II's torn clothing, amitimately,found that 1) Jane Doe Il could
not have been incapacitatatithe time of the inciden?) the sexual encounter had been
consensuaknd3) there had been no student conduct violatidd.) (Nevertheless, and in

seeming contradictioto these findings, U@eclined toofficially find that Jane Doe II's report
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of sexual assault hatbtbeen madén good faith. d.) As a result oJT’s finding that her
perpetrator did not commit any misconduct and would not be disciplined and tie publ
humiliation of beingoresumedo have made a false report, Jane DdeftlUT in January of
2015. (d. 1130.)

C. JaneDoelll

The FAC alleges thatnoOctober 12, 2014, plaintiff Jam®e 111, while incapacitated
was sexually assaulted by a male UTdstut and two other individuals. (Docket No. 22 { 135-
138.) The assault allegedly took place adt@arty at ValinteerHall where Jane Doe lll, a
minor, was provided alcohol by several members of the UT football tddh. [T was notified
of the assalt shortly after it took place and issued a no-contact order, but Jane Rtegddly
spotted the UT student who assaultedatdrer dorm on multiplsubsequent occasions, despite
the fact that he livdelsewhere in oftampus housing.ld. § 140.) A hearing did not take place
in this mattewuntil February of 2016, and the investigation and disciplinary proceedings remain
pending. [d. 11 143-147.) According to the FAQT hasnot soughtadequatelisciplinary
measures and has allowed the assaitargmain in school.ld.) The FAC alleges that, as a
result, Jane Doe IIl withdrew from UT mgkmesteand has not returned, and this has
negatively impacted her eligibility for scholarships and financial ddl. ] 141-142.)

D. JaneDoelV

In the eary morning of November 16, 2014, according to the Fpl@intiff JaneDoe IV
was forcibly raped bywo UT football players during a party hosted by the football team to
celebrate a victory angd entertain visiting football recruits. (Docket No. 22 {1 154-161.)
Alcohol and marijuana weralegedlyin use at the party, and UT football players provided

alcohol to minors, including the recruitdd.] TheFAC alleges that thapartment where the
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party was held was owned by a UT athletic booster and cadroyl the UT Athletic
Department anthatit was occupied bgne of theUT athletss who had been involved aprior
allegedsexual assau(in which Jenny Wrightvasallegedlytold to stop any disciplinary action,
as mentioned above)ld() UT allegedlybecame aware of Jane Doe IV’'s sexual assauihe
samedayit occurred. Id. at 162.)

Immediately after she was assaulted, Jane Doe IV and her friends were pificed up
the parking lot outside the apartment compdgXJT varsity football player Drae Bowles, who
noticed that Jane Doe IV was distresaad drove her and her friends to Volunteer Hall; during
the ride, Jane Doe IMnformed Mr. Bowles of the rape and then called 911 to reporiit.
190-92) Later that sameéay, Mr. Bowles wasllegedly approachedh the locker room by one
of his teammates who had been at the pahigre Jane Doe IV was assaultechislteammate
asked about Mr. Bowles’ involvement in reporting the rape, accused Mr. Bowles gfttyyin
incriminate one oflane Doe IV'sassailantgwho was, apparently, a prominent member of the
UT football) teamandthenpunched Mr. Bowles in the mouthld(1193.) When Mr. Bowles
reported this incident to Coach Jones, Coach Jallezgedlysaid that he was disappointedvin.
Bowlesand that Mr. Bowles had betrayed the teg few hours laterCoach Jones apologized
to Mr. Bowles.) [d. 1 194-95.) The following day, November 17, 2(\l4, Bowles was
eating alone at a grill inside an athldti@ining centerwhen he wasllegedy shouted at and
physically threatened by two other members of his team in the presence of teaes.coich
then intervened to allow Mr. Bowles to leave unharmed. at 196198.) Jane Doe |V learned
of this incident in real time through text messag#ésle she was in a meeting with UT
representativegbout her assaulshe elayedthe incident tahe UT administratorsut they said

only that they would look into it.Id. 1 169-171.)Jane Doe IMater learned of the earlier
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locker room attack oMr. Bowles and brought that to the attentadJ T administratoras well
but, again, shallegedlyreceived no responseld (1 172-173.)in subsequeritterviews with
the police, one of the teammates who had threatened Mr. Balldgedlystated thaMr.
Bowles had betrayed the teantd. (199.) According to the FAC, following these incidents,
Coach Jones instructed the team to stay away from Mr. Bowles and did not disciplofalze
team members who had assaulted or threat®lmeBowles, despite their having admitted to the
police that they did. Id. 199203 (p. 40)) As a result of being shunned by his team and Coach
Jones, Mr. Bowlesltimatelyleft UT andtransferred to a different schoold.(11 204208 (pp.
40-41))

DespiteJane IV’'sassault having been immediately reported to the Knoxville police and
UT, including to Coach Jones and the Athletic Department, one of the assailants, &long wi
another teammatellegedlybegan calling and texting Jane Doe IV and her roommate and
teammatesni an attempt to persuade Jane Doe IV to not pursue an investigation or disciplinary
proceeding. I¢l. 11 163-165.) The FAC suggests that this demonstrates a failure of the UT
Athletic Department to properly instruct athletes about appropriate belvather aftermath of
an assault allegation against a teammate. During the meeting bdameeoe IV and T
representatives on the day after her assault, Jane Doe |V allegeniigl her concerns about
prior victimsof assaulby UT football playerdaving been harassed on camples.f174.) he
administratorassured Jane Doe Ifiat the assailants would be immediately suspended from
team activitiedut, over the following days, Jane DoedNegedly discovered that her assailants
had been allowed to renmadbn campus and to access the academic support centers shared by
women’s and men'’s athleticgld.) Also within daysof the assault, public statements were

allegedlyissued by UT’s football coaching staff in support of on@asfe Doe IV'saassailants,
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who wasthenallowed to graduate a few weeks later in a special assdorhtyembers of the
UT Athletic Department (Id. 11 166-168, 179-184.) Photos of Hnom that assembly were
publicly posted orthe official UT football Twitter account.ld.) Accordng to the FAC, photos
and messagdhat have beeposted on social media, some as recently as November of 2015,
showUT football coaches and players continuing to stand beland Doe IV’'s assailantld(
11 185, 263 The FAC alleges that, in Febryasf 2015, Jane Doe IV asked the coach of her
own UT varsity team to schedule a coefeze for her with UT’s Tile IX Gordinator butdespite
the coach’s agreement to do so, no such conference was ever screetiilzahe Doe IYias
allegedlyreceived no further communication frahre Title IX Goordinator. Id. 1 186.)

According to the FACUT’s investigation intaJane Doe IV’s assauibok six months and
resulted in a finding of student misconduct, but no disciplinary actiogdthgen taken. Id.
187.) Jane Doe IV has been subject to character attacks and threats on sogiahthedorts
blogs. (d. 1 188.) As a result of this and the actions of UT’s coaches, administration, and
Athletics Department]lane Doe IV was forced to “sit out the g 2015semester while trying
to find another place to continue her education and collegiate athletics (whichdrdeéafher]
the financial opportunity to attend school in the first placel)d: 189.) Jane Doe IV ultimately
left UT because she wasraid of encountering her assailants and because, based on her
knowledge of prior discipline taken against athletes (or lack thereof), she didiaveé ler
assailants would be adequately disciplined or that she would be adequatelgg@rotdctq
175-178.)

E. JaneDoe VI

The FAC alleges thatnoFebruary 5, 2015, plaintiff Jane Doe VI was sexually assaulted

by a UT football player who had been dating her roommatevaondiad made prior sexual
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advances toward Jane Doe VI, which Bad informed him wer unwanted (Docket No. 22 §
222 (pp. 42-43).) After the assault was reported to the police, the assailant’s rogmumates
were also UT football playerallegedly made repeated calls to Jane Doe VI's roommate
pleading and threatening for Jane Doe d/titop the accusations; this is despite the fact that
these football players should have received extensive education about the impodpriety
attempting to contact the victim of an alleged sexual assadlt{f 225-229 (pp. 43-43)UT
football players, not including the assailant, then allegedly told Jane Doe Vlisdnolyfand his
parents, that he should “stay away” from Jane Doe VI, in violation of a no-contacbetdeen
the players and Jane Doe VI that the FAC alleges should have extended to heafriends
family. (Id. 1229, 206 (pp. 43-45) According to the FAC, UT's investigative findings did not
include any reference to these communicatiansl there was no resulting discipline to the UT
football players who communicated with Jane Doe VI and her boyfriend ananatem(id. 1
230, 203 (p. 44).) Jane Doe VI is not aware of any efforts by UT to notify her teachers of
assault in order to afford her any necessary academic remeddie$.228 (p. 43)

UT’s investigatiornof Jane Doe VI's assault allegedbllowed a pattern of discounting
the victim’s statement and credibilityere biased toward the athlete’s version of events,
conveyeda misunderstanding and misapplication of “consent,” and heavidy @ the refusal
of certan witnesses to participate in the investigatishile overlooking evidence that these
witnesses and their families had been contacted by football player§ 31-232, 202, 204-05
(p.44).) According the FAC, as a result of the assault, Jane D6&a4 forced to move out of
the apartment and return home with her parents” and was “forced to miss classigie mul
occasions for court and other appointments relating to the alleged asdaulf{1206-207.)

Despiteproviding her teachers with documentation to support her absences, the volume of
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absences eventually necessitated Jane Doe VI's withdrawal from schd@ gmmester with no
credits earned(ld. 1 208210 (p.45).) A a result, UT allegedigetermined that she no longer
gualifiedfor acontinuation of her scholarships and financialaamd offerecho accommodations
in light of her assault.Id.) Some oflane Doe VI'shallenges to these decisions remain
pending. [d.) Meanwhile, Jane Doe VI's assailamas allegedlyermitted to rerain in school
through his graduation at the end of the spring 2015 semester, with photos of him at his
graduation posted throudhr’s official website identifying him as an athleteld( 1 211-212
(p. 45))

F. JaneDoe VI|

According to the FAC n the edy morning of April 24, 2015plaintiff Jane Doe VIl was
forcibly raped by a UT football playat an offcampus apartment where he lived with other
football players, after having accepted an invitation by him and his friends, some of iaom s
knew, togo to the apartment the night before and hang out with the football players and some
other UT students. (Docket No. 22 11216-227 (pp. 47-48imediately after the assault, while
exiting the apartment compleXane Doe Vlwasallegedlyassisted by othetudents, who took
her to the UT Police Departmentd.(11228-229 (p. 48).JT and Athletic Department
administrators, including UT football coaches, were made aware of the assauditfter and
spoke to th&JT football players about the incident early that same mornilay.f232 (pp. 48-
49).) During the course of the dafter the football players were advised by their coaches, Jane
Doe VIl allegedlyreceived two phone calls from other students and football players, with the
assailant participating the call. [d. 11 230-231 (p. 48).This is despite the fact thahe FAC
allegesthe football players should have already received extensive education aboutrggpntac

the victim of an alleged sexual assaud. {1 233, 243.)
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The FAC allegedhat, on April 25, 2015, UT issued an interim suspensioddoe Doe
VII's assailant, and, two days later, also issued eontact order betweelane Doe VII and the
assailant (Id. 1 234-235.) On May 4, 20ldowever, UTallegedlylifted the suspension,
following a hearing before the Assistant Vice Chancellor for Student (ife 11236-238.) On
May 6, 2015the Dean of Student Life overturned the Maly duling and re-imposed the
suspension, but Jane Doe VIl was not told of these hearings ortefitherary lift of the
suspension until a later timé¢ld.) According to the FAC, the temporary lifting of the
suspension allowed the assailant to complete his final exams for the senegtiersanve his
academic eligibility to play football the follang semester. Iq. 11 239240.) Despite the no
contact directivethe assailant’s attorneflegedlyhired a private investigator, who contacted
multiple witnesses during the course of UT’s investigatidd. (241.) On July 9, 2015, UT
issued its fiding that the assailant had violated UT’s Standards of Conduct by engaging in
sexual conduct with Jane Doe VII without her consent and, on July 22, 2015, the assailant
requested a disciplinary hearindd.(11243244.) On August 5, 2015, the Knox CoubDbgtrict
Attorney’s Office announced that it would not pursue charges against the assailaom
August 7, 2015, UT lifted the suspension and reinstated Jane Doe VII's assailant toddké foot
team announcing his eligibility to re-enrak UT like ary other student, without giving Jane
Doe VII any notice or opportunity to participate in the decisidd. {{ 245-248.) According to
the FAC, Jane Doe VII's assailant was given preferential treatment &rinéted to reenroll
after the deadline for aelmission had passedd.(1 249.)

The disciplinary hearinfpr Jane Doe VII's assailamtas not scheduled until November
of 2015. [d. 1 250) The FAC alleges that, due to the delay, and the assailant’s reinstatement to

the football team, Jane Doe VII, was “forced to leave UTd: { 251.) Jane Doe VII obtained
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counsel and intended to participate in the disciplinary hearing, but the hearingimageiyt
postponed until January of 2016, just weeks bdiereassailard eligibility to play footbal
would have expired.|d. 11 255256.) As a result, and because participating would have
required her to travel and to take time from classes at her new school and be Gubpsst t
examination, Jane Doe VIl notified the University in January of 2016 that she would not
participate.(Id.) UT ultimately did not proceed with the disciplinary action and the hearing did
not take place(ld. 11257-258.) fieFAC alleges that thenly discipline Jane Doe VII's
assailant received is that he was forced igsrane scrimmage game during his suspension in
April of 2015. (d.)

G. JaneDoe VIII

According to the FAC, plaintifiane Doe VIl is a current UT student, enrolled in classes
for the Spring 2018emestef (Docket No. 22  264.) On February 14, 2Gi& was allegedly
sexually and physically assaulted by a UT football player at his apdrntméolunteer Hall. [d.
11265-270.) The FAC alleges that Jane Doe VIl reporteddksault to the UT Athletic
Department on the same daynd her report has subsequently been conveyed ®Tiflé IX
Coordinator. Id. 1271.) The FAC states thatane Doe VII will not return to school following
this incident. Id. {1 274.) The FAC contains no allegations regarding UT’s investigation and
disciplinary proceedigs related to this incideand unlike the other plaintiffs who were

sexually assaulted, the section of the FAC outlining Jane Doe VIII's claghgles only a

® The FAC actually states that she last enrolleclasses for the Spri@p15semester, but this
appears to be a typo since the allegations in the FAC all otherwise indicateethatsshttending
school at UT at the time she was assaulted in February of 2016.
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“before” claim and not an “after” claim. Furthehere is no reference to any bdsisTitle 1X
liability to Jane Doe VIII arising from UT’s response to her assault.

. Allegations Related to Jane Doe V’s Retaliation Claim

The FAC does not alleged thiine Doe V was the victim of a sexual assault. She was a
teammate, roommate, and friend of Jane Doe IV at the time of Jane Doe 1V’'$. ad3acket
No. 22 1209 (p. 41).) According to the FAC, Jane Daoedéived multiple communications
from one of Jane Doe IV’s assailants and from other football players, intendingdardge her
and Jam Doe IV from reporting Jane Doe IV’s rapéd. ( 210 (p. 41).)Jane Doe V allegedly
reported these communications to UT coaches, but received no resgdr)séar(e Doe V also
allegedlyspotted one of Jane Doe IV’s assailants in the academic center for athletes after Jan
Doe IV had been assured that her attackers would not be permitted in athlitiestadid. 11
212, 214-215 (pp. 41-42).)ane Doe Mvitnessed the attacks on Mr. Bowles, including one
that took placén the sports grill irthe presence of UT coachef¢d.) Jane Doe V allegedly
reportedall of these thingso UT administrators, though no action was taken by UT in response.
(Id.) The FAC alleges that, as a result, Jane De@¥ traumatized and “fearful of personal
recrimination for her participation in the Title IX investigation of Jane Doe IV { 213 (p.
41).)

According to the FAC, Jane Dak“was forced to move dorm raws and her grades
suffered” andlater, she “was forced to leave schoo(fd. 11 216-218 (p. 42).Jane Doe \has
been diagnosed with PTSD with severe anxiety and was medically restractedttending
school during the entire Spring 2015 semester, though she has attempted to remaigtin conta
with her coach in the hopes of returning to sé¢lwamen medically cleared(d.) The FAC

alleges, however, that, in March or April of 2015, she was told by her coach thatthen “r
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would be conditioned on requirements that she (Plaintiff Doe V) could not associateabzeo
with the same group @feople- insinuating that the rape and events that had followed were
somehow the result of the girls’ (members of the row team, including Plaintiff\Dg)e
actions” and she was, therefore, “forced to look to other schodts.Y 218 (p. 42).)

PROCEDURAL HISTORY

The plaintiffs initiated this action on February 9, 2016 (Docket No. 1) and, on February
22, 2016, they filed the FAC, which is the current operative pleading (Docket Nolt22F-AC
brings the “before” and “after” Title IX claims discussdabve, on behalf of Jane Does I-IV and
VI-VIII, and theTitle IX retaliation claim on behalf of Jane Doe V. In addition to seeking
compensatory damages, the FAC includes a request for injunctivewalieh is stated as
follows:

Plaintiffs seek a mantary injunction orderingT] to refrain from unlawful
discrimination and/or retaliation, ordering UT to undertake and rectify anylland a
Title IX violations and/or inequities, ordering UT and its athletic department to
refrain from creating and condoniaghostile sexual harassment and/or
discrimination environment against individuals on the basis of sex by immediately
ceasing deliberate indifference to sexual assaults; direct interference with the
disciplinary process favor of male athletes who were charged with rape;

directly supporting, maintaining and controlling environments for athletes in the
major sports of football and basketball that encouraged underage drinking, drug
use and rape; arranging for/facilitating lawyers for athletes accused af sexu
assault, providing or subsidizing premises known as party houses for athletes used
for underage drinking and drugs to entice recruits to come [to] UT; unlawfully
discriminating against victims of sexual assault and fostering a hostile sexual
environment by the misuse of a one-sided [TUAPA] procedure.

(Docket. No. 22 § 316.) He FACalsoincludes a section titled “Count Ill: Preemption of
TUAPA by Title IX and the Campus Save Act,” in which the FallégesthatUT’s “application
of the TUAPA process igreempted by federal law,” specifically arguing that UT’s timeline for

invoking disciplinary procedures and its allowance of cesanination of victims by their
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perpetrators are measures that comply with TUAPA but violate Title IX a@dmpus Save
Act. (Docket No. 22 11 317-330Relatedly, the first paragraph of the FAC states:

Plaintiffs also sue under the Supremacy Clause, Article VI, Clause 2, of the

United States Constitution to bar UT from application and enforcement of a state

statute and dicial policy (the Tennessee Uniform Administrative Procedure Act,

T.C.A. 8 4-5-10%et seq) in sexual assault cases on campus in derogation of Title

IX and the Campus Save Act, 20 U.S.C. § 1092 (2012 fteampthe TUAPA).
(Docket No. 22 1.)

Finaly, the FAC alleges that all claims are timely filed, specifically stating: “The
University of Tennessee and Plaintiffs entered into a ‘Tolling Agreemébat,talled the
applicable statute(s) of limitations such that this suit is timely filed as tdQlzesetVI. Jane
Doe VIl and Jane Doe VIII were sexually assaulted (raped) on April 24, 2015 aretn$epB0,
2015, respectively and suit is therefore timely filed.” (Docket No. 22 {11.)

On March 9, 2016, UT filed the pend Motion to Dismiss, raisingeveral grounds for
dismissing various of the clainas issue under Rule 12(b)(6) anelatedly seeking to strike
portions of the FAC relating to some of these claims.

Attached toUT’'s Memorandum in support of its Motion to Dism&® anumber of
documents that, combined, constitute the tolaggeement between the parties that was
referenced in (but not attached to) the FAC. (Docket No. 32-1.) It appears thélty,iklfia

entered into a tolling agreement with only Jane Doe 1, which was later amendedde otbler

plaintiffs and to toll any applicable statutes of limitatanrstatutes of repose through the time

’The Motion to Dismiss (Docket No. 31) additally sought to dismiss this entire action for lack
of venue under Rule 12(b)(3), to, alternatively, transfer the action to the Easteict Dis
Tennessee, and to strike Paragraph 26 of the First Amended Complaint. These qiatti®ns
Motion have already been denied by the court’'s March 29, 2016 Order (Docket No. 37). The
Memorandum accompanying that Order provides a more complete description aicidupal
history in this case to date, which the court will not repeat herein. (Docket No. 36.)
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period in which this action was ultimately filedd.) The initial agreement with Jane Doe | is
dated May 19, 2015 and includes thowing language:

Notwithstanding anything stated herein to the contrary, any statute of limitations
or statute of repose applicable to any Cléuat has expired prior to the Effective

Date [of the tolling agreemerghall not be resurrected or tollbg the

Agreement, and any Claim that is governed by a statute of limitations or statue of
repose that has expired prior to thigective Dateshall be baed and incapable of
being asserted against [UTProvided, however, nothing contained in this
Agreement shall be deemed to be a waiver of the Claimant’s ability to argue that a
Claim is timely as of the Effective Date and is not time barred.

(Id. at 1.)
On March 23, 2016, the plaintiffs filed a response. (Docket No. @5.March 31,
2016, UT filed a Reply. (Docket No. 41.)

LEGAL STANDARD

In deciding a motion to dismiss for failure to state a claim under Rule 12(b)(@€puhe
will “construe the complaint in the light most favorable to the plaintiff, accept its ibegas
true, and draw all reasonable inferences in favor of the plainbfitéctv, Inc. v. Treesh87
F.3d 471, 476 (6th Cir. 2007)yge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 2002). The
Federal Rules of Civil Procedure require only that a plaintiff provide “a shdglain statement
of the claim that will give the defendant fair notice of what the plaintiff's claim is and the
grounds upon which it restsConley v. Gibson355 U.S. 41, 47 (1957). The court must
determine only whether “the claimant is entitled tep#vidence to support the claims,” not
whether the plaintiff can ultimately prove the facts alleggdierkiewicz v. Sorema N,A34
U.S. 506, 511 (2002) (quotirBcheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaint’s allegations, however, “must be enough to raise a right tcatsdiet the

speculative level.”Bell Atlantic Corp. v. TwombJ\b50 U.S. 544, 555 (2007). To establish the
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“facial plausibility” required to “unlock the doors of discovery,” the plaintiff camebdt on
“legal conclusions” or “[tlhreadbare recitals of the elements of a cause af,attu, instead,
the plaintiff must plead “factual content that allows the court to draw the rédsonference
that the defendant is liable for the misconduct allegédahcroft v. Igbal556 U.S. 662, 678-79
(2009). “[O]nly a complaint that states a plausible claim for relief survivestan to dismiss.”
Id. at 679;Twombly 550 U.S. at 556.
ANALYSIS

In its Motion to DismissUT raises a number of arguments. Before turninpeéanerits
of UT’s requests to dismiss claims at issue in this action, the court notes thas Blfdeaised
three requests to dismiss claims that are not currently before thenduwhich, therefore do
not warrant a substantive analysis.

First, UT argues that the court should dismiss any clamagfendantthat were
included in the initialComplaint filed in this action but were subsequently absent from the FAC,
namely a28 U.S.C. § 1983 claim against UT’s Director of the Office of Student Co&duct
Community Standards. (Docket No. 32, p. 2Bgcauseahe FAC has replaced the initial
Complaint in this action, and the FAC neither includes a 8 1983 claim nor names anyone other
than UT as a defendant, these claims are no longer before the cotlm aodrt cannot — and
need not -dismiss them.

Second, UT argues that the court should dismiss the “after” claim of Jane Dod Nl
FAC, however, does not include any such claim and, indeekédre no allegations in the FAC

relating toUT’s respmse taJane Doe VllI'sassault, which took place just days before the FAC
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was filed. In fact, the plaintiffs concede in their briefing that they have btawgsuch clainf.
(Docket No. 35, pp. 18-19.) The court, therefore, need not address the qakdismnissing
this claim that is not currently pending.

Finally, UT argues that the court should dismiss the plaintiffs’ claim for fpp&ien,”
referring to Count Il of the FAQwhich alleges that TUAPA is preempted by Title IX and the
Campus Save ActAs the plaintiffs conceddd. pp.X2, n.5), UT is correct that there is no such
thing as a private cause of action for preemptimm is there a private right of action under the
Supremacy Clausand, therefore, the court need not address whethesrtosgdi any such claim
The court understand3ount Il of the FAC not as raising its own cause of action, but rather as a
part of the plaintiffs’ request for injunctive relief, which includes enjoirifigto amendts
application of TUAPA, based on the thedinat UTs current TUAPA practicesgiolate Title 1X
and the Campus Save Act. While the parties devote a sizeable amount of their tarigfeng
guestion of whether TUAPA ig) fact, preempted by federal law, the court does not decide this
guestion athis time. If the plaintiffs had brought a claim against UT for violating TUABA,
might have sought to dismiss this claim on the grounds that TUAPA is preempted aridtehere
unenforceable. In this case, however, the plaintiffs appear to concedd thas complied with
TUAPA and seek injunctive relief only on the grouhdt as they claimUT has,nevertheless
violated federal law. Whether TUAPA, on the whole, is preempted is irrelevtm fact-
specific question of whether UT’s specific apption of TUAPA— in conjunction with its other

policies—violates federal law. The plaintiffs cannot rest their claims for injunctive rahieér

8 As discussed further beloimfra pp. 37-38, Jane Doe VIII has standing, however, to bring a
claim forall types of injunctive relief sought in this actipbased on her allegationssexual
assault alone.
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Title IX on the argument that Title IX preempts TUAPA, nor candd&k tadismiss the
plaintiffs’ claim for injunctive reliefon the grounds that it does not.

UT’s Motion to Dismiss also raisegveral differengrounds for disnsisal of certain
claims by various plaintiffthatare at issue in this actionSpecifically, UT argues that all of the
“before” daimsof plaintiffs Jane Doe-1V and VI-VIII, which seek to hold UT liable for the
actual sexual assaults suffered by these plaintiffs, are categoricalbpgnoizable under the law
and, therefore, should be dismissed and, relatddiyall portions ofthe FAC related to the
“before” claims (which UT identifies as ¥ 3, 9, 10, 23-26, 27-53, 97-105, 106-118, 132-134,
148-152, 158, 219-221, 213-215 (p. 46), 252, 309310, 311 a-q, 336, 345, 354, 362, 370-71,
380, 388, and 39%hould be stricken fra the FAC. UT also challenges theeforé claim of
Jane Doe | on the alternate ground thetbarred by the applicable statute of limitations. UT
alsoargues that Jane Doe V’s claim for retaliation should be dismissed becabss $héed to
allegeall of the necessary elements of a Title IX retaliation claim. Finally, UT atbaéthe
plaintiffs’ claim for injunctive relief should be dismissed because the plaitadksstanding to
request an injunction in this action or, alternatively, because they have not pleddbest for
injunctive relief with the requisite specificity. The court will address eathesk issues in
turn.?

l. Enforceability of “Before” Claims For Jane Does I}V and VI -VIII

® The court notes that the Motion to Dismiss does not raise any argument under R(& 1®(b)
dismiss the “after” claims of Jane Doel/land VI-VII, and those claims are not discussed
herein. The pending motion is styled as a Motion to Dismiss, rather ffaatiad motion to
dismiss because, asentionedsupran. 7, the motion also sought to dismiss the entire action for
lack of venue under Rule 12(b)(@nd that request has already been denied.
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In 1998, the Supreme Cowtldressethe quesion of whena Title IX funding recipient
maybe liablein damage$or sexbased discrimination or harassment by a third party, someone
other than the funding recipient itselbee Gebser v. Lago Vista Indep. Sch. 584 U.S. 274
(1998). Gebserinvolveda claim to holda school district liable for the ongoing sexual
molestatiorof a student by a teache®eedd. In attempting to “define the contours of that
liability,” (id. at 281)the GebserCourt held that, as in actions under 28 U.S.C. §1983, such
liability could not be premised on a theory of vicarious liabilityespondeat superiorld. at
285. Rather,Gebserheld that, “in cases like this otteat do not involve official policgf the
recipient entity, we hold that a damages remedy willieainder Title IX unless an official who
at a minimum has authority to address the alleged discrimination and institutéiverrec
measures on the recipient’s behalf hagial knowledge of discrimination in the recipient’s
program and fails to adequately respdhdd. at 290 (emphases added). This language not only
defines the elements ektablishing a funding recipientiability for a third party’s misconduct
that does noarise fromthefunding recipient’s policies (actual knowledge and deliberate
indifference), it also appears to leaygen the possibility that Title IX liability may also attach to

a funding recipient where a third party’s acti@me the direct result of aafficial policy.°

19 Indeed, such a holding would comport wkbser'dikening of Title IX funding recipient
liability for third-party acts to municipal liability for third party acts under § 1988e Burgess

v. Fisher 735 F.3d 462, 478 (6th Cir. 2013) (holding that, in order to show municipal liability
for an officer’s actions undéionell v. Dep’t of Soc. Sery€l36 U.S. 658, 694 (1978), a plaintiff
must demonstrate one of the following: “1) the existence of an illegal offiglialyor

legislative enactment; 2) that an official with final decision making authorityethiifegal

actions; 3) the existence of aligg of inadequate training or supervision; or 4) the existence of a
custom or tolerance of, or acquiescence in, federal rights violations.”)
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In 1999, the Supreme Court extended the holdirgeinserto expressly apply to Title IX
cases involving studemtr-student harassmengee Davis v. Monroe Cnty. Bd. of Eq&26
U.S. 629 (1999). In consideringhethera school could be liable under Title IX for the ongoing
harassment of a single student plaintiff by one particular pestisheld that liabilitywas
appropriate so long as the school had acted “with deliberate indifference to krtsweh a
harassment” that were “so severe, pervasive, and objectively offensive that iveffdwrs the
victim’s access to an educational opportunity or benefit."at 633. In keeping witsebser’s
model of premising Title IX thirgbarty liability on the same bases that support municipal
liability for third-party acts under §198Bavis held:

If a funding recipient does not engage in harassment directly, it may not be liable

for damages unless its deliberate indifference subjects its students tonesatass

That is, the deliberate indifference must, at a minimum, cause students to undergo

harassment anake them vulnerable to it.
Id. at 644-45.

While the court is not aware of any case before the Sixth Circurevhite X liability
for third-party acts has been premised oro#iitial policy of the funding recipient, rather than
on actual knowledge and deliberate indifference to known acts of harassment, thiedetinat
GebserandDavis could support such a theory. The court is also swayed Biyetité Circuit’s
decision inSimpson v. Univ. of Colo. Bouldé&00 F.3d 1170 (10th Cir. 2007), which held that
Title IX liability could attach to a universitipr the sexual assault of students by university
football players and recruits, where the sexual assault is the result ofczadl affiversity policy.
In Simpsontheofficial policy was the uniersity’s hostingof arecruiting event for incoming

athletesin which the recruits were paired with female host students to entertain them, and the

university ignored the fact that this event created an expectation of sex by this réat prior

25



sexwl assaults by recruits had occurred at similar past events, and also igaoredjsvby the
local District Attorney to develop policies for supervising recruits and triioiotball players
on sexual harassmeree Simpsem00 F.3d 1170Simpsortites the language @ebserand
Davisquoted above to find that an official policy theory, like that under 81983, can also support
Title IX liability. See Idat 1174-79. Contrary to UT’s assertions, there is no basis to find that
the Sixth Circuit would not recognize such a theory of liability. UT artjhegsadopting
Simpsorwould be contrary to the prior Sixth Circuit decisiorKiemencic v. Ohio State Unjv
263 F.3d 504, 510-11 (6th Cir. 200Klemencic¢ however, actually supports the extension of
Title IX liability to mirror liability under 81983.See Klemencj@63 F.3d at 510 (“IGebserthe
Supreme Court endorsed the idea that institutional liability under § 1983 and Tigle I1X
comparable.”)

UT appears to focus on the following language fiKlemencic “In 81983 cases, a
school would be liable only if a teacher acted pursuant to an official policy [S8itpgr 195
F.3d at 853], while, in Tile IX actions, a school would be liable only if it received actue¢ not
of harassment and respondedttwith ‘deliberate indifference’ [citingsebser at 292-93].”
Klemenci¢ 263 F.3d at 511. Taken out of context, this language could arguably be understood to
mean that § 1983 liability can arise from an official pobeyy (and not from deliberate
indifference to actual knowledge of prior misconduct) and that Title IX lialoéty arisenly
from deliberate indifference to actual knowledge of prior misconduct and not froffi@al
policy. Not only in this inconsistent with the established scope of liability under § 4683 (
supran. 10), it is also a patent misunderstanding of the langudgjenmencic Klemenicwas
simply explainingjn dicta, that, under the specific facts @ebser(where no official policy was

at issue), liability could attdn only if the facts showed the requisite elements of actual
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knowledge and deliberate indifference, while 8upercourt explained that 81983 liability
required some type of official policy or custom. The true point of this language isrid like
IX liability to 8§ 1983 liability and supports, rather than undermines, the likelihood thatxthe Si
Circuit would recognize the theory of liability relied onSimpson

The Sixth Circuit haalsoextended the holdings BebserandDavis (which both
involveddeliberate indifference to ongoing harassment betweethird-party perpetrator and
onevictim) to allow liability where the funding recipient was deliberately indifferent to prior acts
of harassment against thevgaplaintiff by different thireparty perpetrators Patterson v.
Hudson Area Schsb51 F.3d 438 (6 th Cir. 2009Yance v. Spencer Cnty. Pub. Sch. D&31
F.3d 253 (6th Cir. 2000))Vanceheld that, “[w]here a school district has actual knowledge that
its efforts to remediate are ineftece, and it continues to use those same methods to no avail,
such district has failed to act reasonably in light of known circumstamMzexe 231 F.3d at
261. Several Sixth Circuit cases also suggest that liability is approprisee the funding
redpient was deliberately indifferent to known prior acts of harassment byre @apetrator
against ictims other than the plaintifalthoughthese cases ultimately declinedfind liability
because the particular fact pattednd not support a finding that the defendant both had notice of
these prior incidentandacted with deliberate indifferenc&eeMcCoy v. Board of Educ. of
Columbus Cty. Schd\o. 12-3040, 2013 WL 538953 (6th Cir. Feb. 13, 20dH&nderson v.
Walled Lake Consol. Schd69 F.3d 479 (6th Cir. 2008)illiams ex. Rel. Hart v. Paint Valley

Local Sch. Dist.400 F.3d 360 (6th Cir. 2008) see alsd_opez v. Metro Gov/$646 F.Supp. 2d

1 1n 2012, the Sixth Circuit also issued an opinion that has confusing language asher ahet
plaintiff can prense a Title IX claim on the defendant’s notice of prior harassment of other
victims. See Pahssen v. Merrill Community School Dist6é8 F.3d 356, 363-64 (6th Cir.
2012)(stating that “[ijncidents involving thirgharty victims lack relevance unless taintiff
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891 (M.D. Tenn. 2009) (holding that a defendantitice of prior harassment against victims
otherthan the plaintiff can give rise to Title IX liabilitgo long as the defendant “possessed
enough knowledge of the harassment that it could reasonably have responded wiidl reme
measures to address the kind of harassment upon which the plaintiff'slégels based.”)

For these reasons, the court finds that there are two potential grounds faost@atabl
UT’s Title IX liability for the plaintiffs’ “before” claimdased on the allegations in the FAC.
First, in line withDavisandVance the plaintiffs have alleged that UT had actual knowledge of
prior incidents of sexual assault by UT football and basketball players tresuféicient to put
UT on notice of the risk to the plaintiffs, yet UT was deliberately indsffein failing to
adequately @dress this risk, including failing to change its remedial measures whichmuatere
effective. Second, under the theory advancesinmpsonwhich extend§$sebserandDavisto
permitTitle IX liability to arise fromofficial policies offunding recipientsthe FAC has alleged
a number of official policies by UT that rendered the plaintiffs vulnerablestuéis

The court is not swayed by UT’s argument that, because none of the individual students
who assaulted the plaintiffs are alleged to have had a known history of prior sesa@iauct,
the plaintiffs did noadequatelallege that UT had actual knowledge of harassment to support

liability underDavis UT characterizes the plaintiffs’ “before” claims atempting to attach

can show that the incidents deprivest of such access” to educational opportunities). While

this language ifPahssercould be read to suggest that a Title IX claim must be based only on the
defendant’s knowledge of prior harassment ofpfantiff, the court finds that this is not the

proper reading, as it is not in keeping with the other Sixth Circuit cases cited aboseksad i

not consistent witlfPahssen’®wn ultimate finding that liability was not appropriate because the
plaintiff's school wasnot deliberately indifferento incidents involving other victims (because

these incidents occurred off school grounds and, the defendant school could not have disciplined
them). See Id
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liability to UT based on ‘e general risk that some students will harass other students” and
“superimposing stereotypical assumptions about sex and gender on an entire tlaksntd.s
(Docket No. 32, p.7%f UT overlooks, however, that the plaintiffs allege far more than UT’s
knowledge of general risks or stereotypical assumptiorthe contrary, the plaintiffs allege that
UT was put on notice of a speciind concretg@attern of an “inordinate” number of sexual
assault allegations agaimaembers ogpecific teams within the UT Athletic Department and
also allegehat such a pattern may be directly related to the culture within the Athletic
Department. In fact, the entire FAC is precisely structareund the theory that liability stems
from UT’s failure to acknowledge aradidress the acute risks to female students by a certain
segment of its student body that are vablbve and beyond the general risks of student-on-

student harassmeht.UT’s reliance orEscue v. Northern Okla. Cotb suggest that this notice

12UT also suggests, elsewhere in its briefthgt allowirg the “before” claims to proceed may
violate Title VI because African American students, who are disproporigrapresented
among the UT football and basketball teams, will be disparately impacted. {INmcKa2, pp.
13-14.) This argumenms an abstd distortion of the issues currently before the court. As
discussed herein, the plaintifffjefore” claims will proceed solely based theconcrete
allegations in the FAC that UT has engaged in a pattern of deliberate intiffeceprior sexual
assalts by maleUT athletes and that UT has established official policies that increase the
likelihood of sexual assaults Inyale UTathletes. Nothing in this opinion should be read to in
any way endorse any stereotypes about African American students, stulidas atin male
studentsat UT or more generally.

13n fact, Delgado v. Stegalkited by UTfor the proposition that liability cannot arise frahe
general risk of sexual harassment between students, actually suppatiagthat the plaintiffs’
allegations could give rise to Title IX liability for UTDelgadq 367 F.3d 668, 672 (7th Cir.
2004)(Title IX liability applies “only when the funding recipient has notice of rstkgreat that
they are almost certain to materialize if nothing is déorat is only in such cases that
recklessness regarding the consequences if the risk materializes méigintention to bring
about the consequences.” (internal citations omitted)). While it may be diffictitefqlaintiffs
to establish facts tchew that the risks of sexual assault by UT football and basketball players
were “almost certain to materialize,” the allegations in the FAC are sufficialibte the
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is insuffident undemDavisis misplaced. Whil&scueheld that prior instanced sexual
harassment that were “too dissimilar, too infrequent, and/or too distant in timeinseafficient
“to provide the [defendant] school with actual knowledge of sexual harassminprograms,”
(Escug 450 F.3d 1146, 1153 (TGDir. 2006), this holding was in the context of a plaiitiff
attempting to hold a school liagbfor her sexual harassment by a professor bast#te@thool’s
notice of several inappropriate actionstbig professor that took place nearly a decade prior and
did not constitute sexual harassment. This is factually quite dissimilathiinstant case,
where the plaintiffs allege notice of a number of recent prior sexual adsauli football and
basletball players, under similar circumstances as their own assbltalso attempts to rely
on Soper v. Hobeto show that UT’s notice was insufficient, l&dperis, again factually
distinguishable in that lteld that a defendant’s notice of prior instances of minor teasing or
kissing between students was not sufficient to alert the defendant to the riskaifassault.
Soper 195 F.3d 845 (6th Cir. 1999)

Finally, UT argues that the plaintiffs in this action have failed to allege an official policy
like the one at issue Bimpsorsuch that, even Bimpsoriability is permitted in this Circuit,
the plaintifs have still failed to state a claim. (Docket No. 32, p. Y®hile theinstant action
does not involve a university policy of hosting a dise event at which the assaults took place,
as inSimpsonthere are still several other UT practitest have been clearly alleged in the
FAC, includingUT’s policies related to encouraging and condoning similar types of events to
entertainathletes andecruits, handling athlete discipline, housing students, and lack of sexual

harassment training, among otheltswill ultimately be a question of fact to determine whether

plaintiffs to proceed on this theomgnd this issue will ultimately be resolved as asjion of fact
once the record is fully developed.
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any of these practices are, in fact, official policies of UT and, if so, whittbgigave rise to the
plaintiffs’ assauls, but the FAC has clearly set forth sufficient allegations to allow the plaintiffs’
“before” claims to proceed undeiSampsortheory of liability.

For these reasonthe court will not dismiss thaaintiffs “before” claimsfor failure to
state a clainand, as a consequence, will not strike the portions dfAlierelated to these
claims. The court will, however, turn next to the question of whether Jane Doe I's “before
claims in particular are timearred.

Il Timeliness oflJane Doe I's"Before” Claim

Title IX does not contain its own statute of limitations, but the Sixth Circuit has lald th
the applicable limitations period for Tile IX cases is the same as applies toestaiegb injury
claims, whichin Tenressegis one yearLilard v. Shelby Bd. of Educ/6 F.3d 716, 729 (6th
Cir. 1996);see alsdBertrand v. Yellow Transp., IndNo. 3:08-1123, 2009 WL 3169821 (M.D.
Tenn. Sept. 30, 2009 he tolling agreement between Jane Doe | and UT is dated ®)ay
2015, more than one year after Jane Doe I's sexual asflagkdlyoccurred** Thetolling
agreement clearlstates that it doasotresurrect any claims that have already expired as of the

dateof the agreement

14 As UT points out, and the plaintiffs do not contest, the courtprayerlyconsider the tolling
agreementhat is attached to UT’s briefing, even at the motion to dismiss phesase it is
referred 0 in the FAC and is central tane Doe I's “beforetlaim. Kreipke v. Wayne State
Univ., 807 F. 3d 768, 774 (6th Cir. 201Sge also Williams v. CitiMortgage, Ind98 F. App’x
532, 536-38 (6th Cir. 2012) (affirming the dismissal of a contract claieremMine language of
the attached contract itself contradicted the allegations about its terms rined thie basis of
the allegations in the complaint and holding that, “[w]hen a written exhibit cortsadic
allegations in the complaint to which it is attad, the exhibit trumps the allegations.” (internal
citations omitted)).
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The plaintiffs do not contest thatTitle IX claim arising on the date dane Doe I's
assault waalready outside of its limitations period as of the date of the tolling agreemoemto
they argue that the tolling agreemsaves any such claim. Rather, the plaintiffs argue that Jane
Doe I's “before” claim did not, in fact, arise on the day she was assaulted but, aatise on
the day she learngtatshe was expelled from UT’s nursing program and, therefore, suffered the
deprivation of educational opportunity that is a requisite eleofemitle IX claim. The court
finds this argument untenable. Suffering a sexual assault on campus is, in aglf] aftype of
harassment severe enough to constitute a deprivation of educational b&wesperv.
Hoben 195 F.3d 845, 855 (6thilCL999)(the plaintiff's assertion that she was sexually assaulted
“obviously qualified as being severe, pervasive, and objectively offensivaldearassment that
could deprive [her] of access to the educational opportunities provided by her schodegd,|
the “before” claims of Jane DoeslIVW and VI-VIII may also proceedn thetheory that their
sexual assaidialone give rise to @itle 1X claim, irrespective of whether those plaintiffs were
subject to any further loss of educational opportunities at UEvenm—as Jane Doe VIH
remain currently enrolled T students.

There is nothing in the FAC to suggest thate Doe tid not havell the information
she needed to bring a Title IX claim against h&Bedn her “before” theory of liability as of the
date she was assaulted. Yate waited until the statute of limitations had expired to even enter
thetolling agreementvith UT that the plaintiffs now allege renders her claim timélpe tolling
agreement cannot save Jane Doe I's “before” glamdthe court must, thereforgrant UT's
motion to dismiss this claimlJane Doe I'safter” claim, however, which is premised bi’s
response to notification of her assault, including the investigation and discimoagedings —

andperhaps Bcompassin@T's refusal to accommodate hertbatshemightstay in the
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nursing program despite her falling GPA that resulted from the trauma cfdaeiia is not at
issue in the currently pending motion amidl proceed

What this means, as a prael matter, is that Jane Doe | will not be able to recover
damaged$rom UT to compensate héor the injury of helactual assaulthough shenay be able
to recover compensatory damages arising from UT’s response to herofgperassaukind
actions éken in the aftermath that caused her further injury, including her expulsion fran UT’
nursing program. Moreovehe tdling agreement is clear that it does not preclude Jane Doe |
from assertin@nygroundsto extend thepplicabldimitations period. Accordingly, while the
FAC does not plead, nor have the plaintiffs argued in their briefing, any grourelddading
the one year statute of limitations period with respect to Jane Doe Imébefaim,the court
will dismiss Jane Doe I'thefore” clam withoutprejudice.

[l. Jane Doe V's Retaliation Claim

The Supreme Court has recognized a retaliation claim under Title IX for indigiered
are retaliated againby Title IX funding recipient$or complaining of Title IX violations.
Jackson v. Birmingham Bd. of Edus44 U.S. 167 (2005)The Sixth Circuit has held that Title
IX retaliation claims are analyzed using the same standards as TitleaHtren claims.Fuhr
v. Hazel Park Sch. Dist710 F. 3d 668, 673 (6th Cir. 2013ke also Nelson Christian Bros.
Univ., 226 F. App’x 448, 454 (6th Cir. 2008) (“Generally, the courts have looked to Title VIl as
an analog for the legal standards in both Title IX discrimination and retal@#éions.”) This
means thatin order to establish a primacfa case of Title IX retaliation, a plaintiff must show
that 1) she engaged in protected actiuvitgler Title IX by complaining about Title IX
discrimination 2) this activity was known to the defendant; 3) the defendant, thereafter, took an

adverse actioagainst her; and 4) there was a causal connection between the protected activity
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and the adverse actioseeVarlesiv. Wayne State UnijWo. 14-1862, 2016 WL 860326 (6th
Cir. March 7, 2016)Doe v. Rutherford Cnty., Tenn. Bd. of Edido. 3:13-00328, 2014 WL
4080163 (M.D. Tenn. Aug. 18, 2014) (Trauger,'J.).

UT argues that Jane Doehés failed to allege the requisite elements of a Title IX
retaliation claim because 1) she has not alleged that she engaged in any paotedtgdand 2)
she has notliezged that anydverse actiowastaken against herSpecifically, UT argues that
Jane Doe V cannot support her retaliation claim based on the retaliatory shta@teges were
made on Mr. Bowles, in response to his alleged complaints about thé assaualt of Jane Doe
IV. UT is correct that Jane Doe V cannot base her retaliation claim on retaliatiorathat
inflicted on Mr. Bowles, irrespective of whether these allegations could supplaim of Title
IX retaliation by Mr. Bowles.What UT overlooks, however, is that Jane Doe V is not seeking to
recover for the injuries to Mr. Bowles. Rather, Jane Doe V has allegedédiratdahation she
suffered was in the form of a hostile environmiait caused her to fear for her physical safet
and that the creation of this hostile environment was in retaliation for her own thke i
investigation into Jane Doe IV’s assault.

Contrary to UT's assertiothe FACclearly alleges thatane Doe \éngaged in protected
activity under Title IX. First, the &C suggests thalane Doe \participated in some way the

report andnvestigation of Jane Doe IV's assatfltSecond, it very clearly alleges that Jane Doe

1> These cases leave open the question of whether the causation element‘trgfioes

causation or merely requirésat the plaintiff's protected activityas a significant faor in the
adverse action. This is not a question that needs to be resolved at the Motion to Disseigs pha
orderto determine whethelane Doe \has adequately pled a claim for relief.

1% The plaintiffs also appear to argue that, even if Jane Doe V did not engage in grotecte

activity, she may still assert a retaliation claim based on the theoshihatas within the “zone-

of-interest” to be protected by Title I’ds someone who was a potential witnesthe assault on
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V reported retaliation against Mr. Bowles, which itselyhaveconstitutel a violation of Title

IX. The FACthen allegeghat, as a consequence, Jane Dmiffered harassment and a hostile
environment that caused her to leave school. This theory is suppodéeédations thatlane

Doe Vreceived phonealls from football players attempting persuade her, and Jane Doe IV,
not to pursue the accusations and investigation, that these phone calls made hesitadlyphy
threatened, particularly in light of the fact that she had witnessed Mr. Baskzallt related to
his support of Jane Doe 1V, and that she notified UT of these events and they did not respond.
While the content and volunwé the phone calls Jane Doe V received from football plagers
not entirely clear from the allegations in the FAC, the court finds that thenough in the
pleadings to suggest that they may constitute an act of retakafaonst Jane Doe {h the form

of harassment/hostile environment, which constructively forced her to leave)sthdiod

extent that these calgere threateningparticularly where the threat was backed up by the

Jane Doe Nand the retaliationgainst Mr. Bowles.To support this argument, the plaintiffs cite
T.L. v. Sherwood8 F. Supp. 3d 1295, 1314-15 (D. Or. 2014), which in turn cit€eampson
v. N. Am. Stainless, LB62 U.S. 170 (2011) ar@llier v. Sweetwater Union High Sch. Djst.
768 F.3d 843 (9th Cir. 2014). As explainedsimerwooghowever, these cases only permit
zone-of-interest recovery for plaintiffs who are close enough to the person gdmeerin the
protected activity that the court could find that the protected activity was ih&fffaown or
that the retaliation against the plaintiff was intended to actually harm that p&sersherwoqd
68 F. Supp. 3d. at 1314-131%o(ding that student plaintiffs could bring retaliation clainigere
they were allegedly retaliatedjainst forcomplaintsnadeby their parents on thelirehalf, and
noting thatOllier allowed the same and thBhompsoralloweda retaliation claim by a plaintiff
who was fired because his fiancée, who was also his coworker, engaged in protadtecuad
firing him was intended to harm her). The court finds that the zone-of-interest theuld not
apply to save Jane Doe V'’s clgilmd the FAC not alleged that she engaged in protected
activity.
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assaults on Mr. Bowles). UT’s tolerance or condoning of this retaliatory behavior by the
football players, in failing to respond to Jane Doe V’s complaints, may, therstgrport a
theory of retaliation by UT that is anglaus to the cavorker retaliation recognized in the Title
VII context. Indeed, the Sixth Circuit has held that coworker retaliatioardnide VII can be
found where:

(1) the coworker's retaliatory conduct is sufficiently severe so as to dessuad

reasmable worker from making or supporting a charge of discrimination, (2)

supervisors or members of management have actual or constructive knowledge of

the coworker's retaliatory behavior, and (3) supervisors or members of
management have condoned, tolerabedincouraged the acts of retaliation, or

have responded to the plaintiff's complaints so inadequately that the response

manifests indifference or unreasonableness under the circumstances.
Hawkins v. Anheuser-Busch, In17 F.3d 321, 347 (6th Cir. 2008).

UT also argues that Jane Doe V cannot base her retaliation claim on UT’s “iffaction
meaning she cannot successfully assert a retaliation claim based solely onttred &et was
fearful of retaliation, though UT had not retaliated against her at all. (Docke&tIiNpp. 10-11.)
The court agrees and, as the court stated above, Jane Doe V cannot base her claim on the
retaliation against Mr. Bowles alone, regardless of whether that retalraide her reasonably
fearful that she too would be rettled against. However, to the extent that Jane Doe V is able to

show that UT had notice that she was suffering a hostile environment based oratisettibre

football players made toer and did not adequately respond, this is not inaction, but rather the

" The court notes thadane Doe V may have a steep leurdb prove that she was subjected to a
hostile environment for Title IX retaliation purposesit the court is not prepared, at this stage of
the litigation, to preclude Jane Doe V from developing the factual record in expattedo so.

The court also finds that such development of the record may, in any event, be reldaaset t
Doe IV's “after” claim, which involves allegations of improper inteefeze by UT in the
investigation into her assault.
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condoning of retaliatory conduct that could form the basis for a retaliation atginst UT
underHawkins

Further, the court finds that, while the plaintiffs do not advance this thberg, is
another basis for Jane Doe V'’s retaliation claim to sepnaven if thgghone cab she received
from football players ultimately are not found to constitute harassment thateteper of her
educational benefitsThe FAC alleges that Jane Doe V was told that her return to her athletic
team was conditionedhcher willingness to segregate herself from other team members, a clearly
punitive measure that is pled to be directly related t@lhegedprotected activity.

For these reasons, the court will not dismiss Jane Doe V's Title IX titaliaim '

V. Injunctive Relief

As an initial matter, the court is not convinced, at this stage of the proceedingsytha
of the plaintiffs’requess for injunctive relief— including to enjoin UT to change the ways in

which it responds to allegations of sexual assaudin-betied solelyto the plaintiffs’after”

18 In their response briefing, the plaintiffs also atheathe argument that Jane Doe V's
allegations about the phone calls she received, the attack on Mr. Bowles, andildiésd
intervene, all of which caused her to leave school, support a separate causa biyaldine Doe

V for sexual harassméhbstile environment under Title IX. The plaintiffs argue that UT has not
moved to dismiss this claim and, therefore, it should survive, even if the court grasts UT
motion to dismiss Jane Doe V’s retaliation claim. UT argues that it did not move to dismiss
sexual harassment claim by Jane Doe V because no such claim was properly ahegealirt
agrees with UT and findkat Jane Doe V has not alleged a cause of action for Title IX sexual
harassment/discriminatipbecause nothing in the FAC suggests tiha alleged harassmestte
sufferedwas the result of hexex To the contrary, the FAC clearly links the harassment Jane
Doe V allegedly experienceaxhly to her role as a potential witness in the investigation of Jane
Doe IV’'s assault and supporterdidne Doe IV. The FAC even attempts to bolster Jane Doe V’s
understanding of the communications she received from football players dsrimgay

including allegations that Mr. Bowles, who is a man, was assaulted for thakageelly

protected activit. For these reasons, the court finds that, as to Jane Doe V, the allegations in the
FAC support only a claim for Title I1X retaliation
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claims, the waypome ofthe plaintiffs’request for compensatory relief can b&he plaintiffs’
requests thadtT be enjoinedrom activities that are solely related to fostering a sexually hostile
environment in which female students are more prone to assault — such as condoning underage
drinking, drug use, and sex parties in order to entertain athletes and réaitintsto discipline
athletes for sexual assault asttier types of miscondudgiling to provide campus training on
sexual assault; and failing separate athletes from female freshman students in residence halls
can all be said to correspond to the plaintiffs’ “before” claims,anlyaning that they are things
that only relate to UT’s liability for the plaintiffs’ actual assaulitsis madeclear throughout the
FAC, however that the allegations regarding the pattern with which UT has responded both to
pastsexual assaul@sndto the sexual assaults of Jane Do#¢ &nd VI-VII are equally elevant
to the “before” claims of Jane Doesl\I and VI-VIII and the “after” claims of Jane DoegV
and VIVIL.

Allegations that UT is biased in its investigation and disciplinary procee(imzgsding
its application of TUAPA)fails to adequatelyiscipline athletes, and fails to protect victims of
athlete assaultsin order that athlete assailants are protected in their ability to remain at UT and
be eligible to play sports, while victims who pursue accusations against atretshunned or
evenforced to leave the school altogether — supports both the theory that UT’s actions fostered
an environment in which the plaintiffs were more vulnerable to sexual aasaudtll aghe
theory that UT’s actions contributed to additional injuries to thifis in the aftermath of
reporting their assaults.

A. The Plaintiffs’ Standing to Request Injunctive Relief

The Sixth Circuithas held thaa plaintiff's standing to bring a claim for injunctive relief

is established throughe following elementsi(1) the plaintiff suffered an ‘injury in fatthat is
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‘concrete and particularizeaind ‘actual or imminent, not conjectural or hypothetical;’ (2) the
injury must be fairly traceable to the challenged action of the deden;’ and (3) it must be
likely . . . that the injury will be redressed by a favorable decisioBaylor v. Hamilton
Crossing CMBS582 F. App’'x 576, 579 (6th Cir. 2014) (quotibgjan v. Defenders of Wildlife
504 U.S. 555, 560-61 (1992)

UT argues that the plaintiffglaim for injunctive relief should be dismissed for lack of
standing because the plaintiffs are “unquestionably no longer students” atdUthereforeare
not subject to actual or imminent future harms that can be redressed by ananjufiicket
No. 32, p. 19.) In support of this argument, UT cites the portions of the FAC that state that Jane
Does tV and VII-VIII were students at UT in the paatd that they have subsequently left T
stopped attending classesd.] UT acknowledgeshoweverthatthe FAC aleges nothing about
whether Jane Doe VI is currently a student, though it does allege that she witluanegleisses
the semester of her assaliltUT also overlooks the fact that the FAC refers to JaneMibeas
a current studergnrolled in classes fdhe Spring 2016 semestghough the FAC also states
thatshehas not returnetb classand will not return to UT, following her assault this February).
The court finds that there is simply not a sufficient factual basis to concludiatteeDoe VI
and Jane Doe VIl are not current studeattdT. And, for the reasons discussed above, the fact
that Jane Doe VIII has not alleged an “after” claim do&preclude her fronpursuingall of the
injunctive relief requested, including those portions that relate to UT’s resfmaseport of
sexual harassment. First, the way that UT responds to reports of sexuahbatasdinked to

its liability for creating an environment in which students are more likebgtassaulted, which

9 The court notes that the plaintiffs do not argue in theifibgehat Jane Doe VI is a current
student at UT, though they do not expressly concede that she is not.
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is the basis for Jane D&#II's “ beforé claim. Second, Jane Doe VIl as an alleged victim
whose assault has only recently been reperteas a clear interest in avoiding any injury that
may occur from UT’s improper response to assaultirrespective of whether such harnsha
already occurred.

The plaintiffs’ request for injunctive relief can go forward so long as exstrone of the
plaintiffs has standing to bring sucltlaim and, therefore, the court need not address the
significance of the fact that the remaining pléis, Jane Does-Y and VII, have allegdg
alreadyleft UT. The court is, however, persuaded by the plaintiffs’ arguthafteven ifall of
the Jane Does have permanently withdrawn from UT, nieystill have standing to pursue their
claim for injunctive reliefas relateto UT’s postassault practicebased on the fact that least
some of them arstill involvedin ongoing proceeding®ither disciplinary proceedings against
their assailants or proceedings challenging decisions about their oslendcatandingi® The
plaintiffs also point out thaitleast some of the other Jane Dtstforcedto leave school

because their assailants hanatbeen adequatelyisciplined and may remain on campus at

20 In their briefing, he plaintiffs specifically reference that Jane ®ibleand IV are involved in
pending disciplinary proceedings. (Docket No. 35, pp. 19-20.) The court notes that the FAC
explicitly alleges that disciplinanyroceedings are pendiagainstlane Doe IlI's assailanbut

the court is unable to locate anything in the FAC about currently pediciglinary

proceedings involving Jane Doe IV. The FAC does, however, also expressly ladiedrne

Doe VI has currently pendingchallenge to the loss of her scholarships and financial aid.

UT argues that, by tying the request for injunctive relief to the particulasiigations and
disciplinary proceedings that arose from the plaintiff€@d assaults, the plaintiffs are
improperly asking for the court to reverse previous administrative decisions and spiific
outcome. The court finds, however, that the plaintiffs may propeglyest injunctive relief that
could cause UT to changeprocedures in a way that may impact outcomes for the plajntiffs
without the court specifically ordering a reversal of any previous decis@inhis stage of the
proceedings, it is simply too early to ascertain what type of injunctive neligfbewarranted
once there has been an opportunity to fully develop the facts and legal theories.
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UT.?* Moreover, while the plaintiffs do not advance this argument, the court alsdimattes
nothing in the FAC rules out the possibility tlaaty of the plaintiffs may wish to return to UT
should the type of injunctive relief they seek be granted. In fact, the FAC saléciteges
that Jane Doeleft school only because she was forced to do so when UT declined to extend her
any leniency with respect to héPA dropping below the requirement for her program as a result
of the trauma associated with her assault.

The FAC does not allege that amfythe plaintiffshasgraduated from UT or completed
their postsecondary studies elsewhere, and it would not be speculative, based on tlemsallega
in the FAC, to presume that they might rettorJT if certain injunctive reliefveregranted.
Indeed, it would be an absurd result to find that any plaintiff lacks standingkangenctive
relief thatmay allow her to feel she can safely return to UT, sirbplsauseshe has alleged that
she is not currently attending school at hEcausef practices by U that the injunction seeks
to redress While the injunctive relief sought by the plaintiffs cannot redress the ectipe ®f
injuries they have suffered, to the extent it can permit them to remain or retufhsasdents
and access the educational ofpnities they had previously enjoyed, without fear for their
safety or feanf ongoing humiliation and trauma, the injunctredief could potentiallyaddress
some of the harms they allege. The plaintiffs, therefore, have standingue thes injunaie
relief claim undeGaylor.

UT furtherargueghat, with respect to Jane Doe VI, the fact that her alleged assailant no
longer attend®T negates the risk of future harm to ,hating Williams v. Bd. of Regents of

Univ. Sys. of Ga477 F. 3d 1282,1302-03 (11th Cir. 2007). Not only dvdsamsdiffer from

L The plaintiffs specifically reference the allegations in the FAC that thergtido assaulted
Jane Does Il and VIl remain on campus.
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Jane Doe VI's clainin that both thalleged assailarandthe plaintiff in Williamswere no
longer studentat the defendant university at the time the action was deddéamsalso did
not involveanyallegations that the school had engaged in more widespread Title IX violations
than its handling of the particular incidents involving the plaistifissault Williams, unlike the
instant action, involved a Title IX claim against a university for admittimgparticular student
who the universitjknew had grior history ofharasgig women, overlooking complaints that
this student and two others had a specific history of harassing the plaintiff, aralltivgng
these threstudentgo remain @ campus for months aftesexually assaulting the plaintifSee
Williams, 477 F.3dat 1282. There were nallegations however, of any ongoing patteog the
defendant university of admitting potential offenders or inadequately respondequtd s
assaultallegations See Id Because thperpetrators were no longer students at the university,
nor was the plaintiffiwilliamsheldthat the plaintiff did not have standing to seek an injunction
that would force the school to implemegnerakexual harssment policiesld. at 1302-03.
Here, on the other handf, the plaintiffs’ allegations are taken as true, the plainéfts at
increased risk of sexual assaultdifiermale UT athletes, not just the ones who already
assaulted them. Further, thesgthtions in this action regarding UT’s response to the plaintiffs’
reports of sexual assault involve much more detgi&ternsof bias in the proceedings and
disregard for victims’ rights, as opposed to simply failing to remove one as$elantampus.
Contrary to UT’s position, the fact that Jane Doe VI's assailant hagdlegraduated and left
UT is not relevant to the question of whether Jane Doe VI has standing to briig #ocla
injunctive relief against UT that would protect her from futsegual assaulas well as from
further injury resulting from the pending proceedings regardiig treatmenbof Jane Doe VI

in the aftermath olfier assault.
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For these reasons, the court will not dismiss the plaintiffs’ claim for injunclief for
lack of standing.

B. The Specificity of the Plaintiffs’ Injunction Request

UT argues, in the alternative, that the plaintiffs’ request for injunctivef rghiould be
dismisseecause the plaintiffs requétte sort of ‘obey the law’ injunction” that “is not
enforceable because it does not meet the specificity requirements of the rulbjaots &
defendant to contempt proceedings if it commits some new, unrelated violations.” t(Nocke
32, p. 20, n. 9. (citinglorida Ass’n of Rehab Facilities, Inc. v. State of Fla. Dep’t of Health And
Rehabilitation Servs225 F.3d 1208, 1222-23 (‘_hLI:ir. 2000). UT appears to be referring to
the fact that the FAG' request for injunctive relief, as quoted above, contains satimerbroad
languageabout enjoining UT to refrain from, and rectié| Title IX violations. While this
language will likelynot be included in any injunction the court issubis, language is not the
entirely of the plaintiffs’ requested relief. To the contrary, the plaintiffquest fo an
injunction in the FAC also contains some very specific details about enjoining UT from
toleratingunderage drinking and drug use on campus, facilitating lawyers for athletes@dod
sexual assaulprovidingpremises wheraappropriatgartiesmaybe hosted for athletes and
recruits, andmplementingbiased disciplinary procedures. Al€&xpunt Il of the FAG which
tiesinto the injunctive relief requestsofar as the plaintiffs seek to enjoin Uakeged misuse
of TUAPA, refeis specifically toenjoiningUT from allowing assailants to creexamine sexual
assault victims andelayingthe timeline for sexual assault investigations. Finally, when read in
conjunction with the other allegations of misconduct in the FAC, eveplahdiffs’ broad
requests to enjoibdT to refrain fromconduct that Violates Title IX' can be understood as a

request to enjoin UT from engagingrmore specific patterns of alleged UT practices, such as,
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among other things, failing to train athletes about sexual assaults and iriewjgasigning
administrative law judges with conflicts of interest to athlete disciplinary proggsetaiing to
discipline contact between assailants (or their friends and teammates)tand ini¢che
aftermath of assault allegatigri®using freshman athletes in dorms with upper class athletes,
hosting parties for athletes that encourage sexually hostile behanadigwing the Athletic
Department to interfere with disciplinary decisions issued against athletéseloyJd
departments

TheFlorida case cited by UTmerelyheldthat an actual injunctive orddrat wadssued
by a district courtvasunenforceable becaugdailedto comport with the specificity required by
Rule 65;Florida does not involve the dismissalafequest foinjunctive reliefbecause its
language i®verly broad.SeeFlorida Ass’n of Rehab Facilities, IN@225 F.3d at 1222-23.
Ultimately, it will be at the court’s discretion tashion the preise language of any injunctive
relief that is grantedh this action and thereforethe court will not dismiss the plaintiffgntire
claim for injunctive relief simply because it includes some overly broad lgeghatmay
ultimately not provide the basis for an enforceable injuncti®ee Findlay Truck Line, Inc. v.
Central States, Southeast & Southwest Areas Pension FR6d-.3d 738, 753 (6th Cir. 2013)
(holding that injunctive relief is a form of equity, which is generally subjed¢td@ourt’s
discretion.)

CONCLUSION

For the foregoing reasons, UT’s MotitmDismiss will begranted in part andeniedin
part Jane Doe I's “before” claipfor compensatory damages arising from her sexual assault
will be dismissed without prejudicelhe “before”claimsof Jane Does IV and VI-VIII will

proceed, as willane Doe V'’s retaliation claim artde plaintiffs’ claim for injunctive relief. The
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court will not strike any portions of the FACThe “after” claimsof Jane Does-IV and VI-VII,

which were nott issue irthis opinionwill also proceed.

An appropriaterder will enter. %g / Z

LETA A. TRAUGE
United States DistrictJudge
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