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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

OUTSOURCING, INC.,

Defendant.

TERRY SHERIDAN, )
)
Plaintiff, )
) No0.3:16-cv-00212
V. ) JudgeAleta A. Trauger
) Magistrate Judge Brown
CONVERGENT )
)
)
)

To: The Honorable Aleta A. TraugeJnited States District Judge

REPORT AND RECOMMENDATION

Pending before the Court is Defendant Convergent Outsourcing, Inc.’s Motion for
Summary Judgment. (Docket EnB8§). For the reasons explaineelow, the Magistrate Judge
RECOMMENDS that: 1) Defendant’s Motion for Summary JudgmenGBRANTED ;

2) Defendant’s request for attorney’s fee<OBeNIED ; 3) this case bBISMISSED WITH
PREJUDICE; 4) acceptance and adoption of this Report and Recommendation constitute the
FINAL JUDGMENT in this action; and 5) any appéd®OT BE CERTIFIED as taken in good
faith under 28 U.S.C. § 1915(a)(3).

|. PROCEDURAL BACKGROUND AND UNDISPUTED FACTS
A. Procedural Background

Plaintiff, proceedingro seandin forma pauperisfiled his Complaint on February 12,
2016 under the Fair Credit Reporting Act (“FCRA”), 15 U.S.C. 88 Ha&Eq (Docket Entry 1).
Plaintiff asserts that on @bout February 27, 2015, after aiing his credit reports, he

“discovered an inquiry by [D]efendant . . .dbtain Plaintiff's consumer credit report on
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September 6, 2013; September 27, 2013 and Deme??, 2013.” (Docket Entry 1, § 5, p. 2).
Plaintiff argues that Defendaabtained the reportiihout a “permissible purpose” in violation

of 15 U.S.C. § 1681b. (Docket Entry 1, § 14, p. 3irRiff seeks recovery pursuant to 15 U.S.C.
8 1681n in the form of $3,000 in statutory damages, plus costs, attorney’s fees, and punitive
damages. (Docket Entry 1, p. 4).

The District Judge referred this case te Magistrate Judge ttispose or recommend
disposition of any pretrial motions under @8.C. 88 636(b)(1)(A) and (B) on February 19,
2016. (Docket Entry 3). On May 19, 2016, Defenddad the instant Mton. (Docket Entries
29, 30, 31). Plaintiff filed an opposition brigicaon June 9, 2016 (Docket Entry 34), to which
Defendant replied on June 21, 2016 (Dockdty¥R7). Defendant’'s Motion for Summary
Judgment is now properly before the Court.

B. Undisputed Facts

This case concerns three credit inquirieslenay Defendant. Defendant is and was at all
times relevant to this case an authorized deld¢ctor in the State dfennessee. (Docket Entry
31-1, 1 3, p. 1). On September 4, 20L-3Jobile USA, Inc. (“T-Moble”) placed an account (the
“T-Mobile Account”) with Defendant for collection, and repested to Defendant that the
balance was valid, due and owibyg Plaintiff. (Docket Entry 31L, 1 5, p. 2). The same day, in
connection with its efforts to dect on the T-Mobile AccounDefendant requestl Plaintiff's

“Collection Advantage Score” fromxperian. (Docket Entry 31-1, 6, p. 2).

! Local Rule 56.01(c) requires a party opposing a motiosifmmary judgment to respond to each fact set forth by
the movant, and to support each disputexd with a specific citation to theaerd. Local Rule 56.01(g) states that
failure to respond to the moving party’s statement of ri@t&cts shall indicate thahe asserted facts are not
disputed for purposes of summary judgment. Plaintiff did not respond to Defendant’'seBtatéiaterial Facts

Not in Dispute (Docket Entry 31) in accordance with Local Rule 56.01(c); therefore, Defergtatatment of
Material Facts is deemed undisputed.



On September 26, 2013, Resurgent Capitali€es, L.P. (“Resurgent”) placed an
account with Defendant for collection (“Resurg@ecount 1”). (Docket Entry 31-1, § 7, p. 2).

At the time of placement, Resurgent represetdaddefendant that Resurgent Account 1 was in
default and the balance was valid, due anchgwy Plaintiff to Resurgent’s client, LVNV
Funding LLC (“LVNV”"). (Docket Entry 31-1, 1 7, p. 2ln connection with its efforts to collect
on Resurgent Account 1, Defendant requestath#f’'s “Priority Score” from Experian on
September 27, 2013. (Docket Entry 31-1, { 8, p. 3).

On April 22, 2015, Resurgent placed a secacxbunt with Defendant for collection
(“Resurgent Account 27). (Docket Entry 31-1, fj©3). At the time of placement, Resurgent
represented to Defendant that Resurgent Accduvds in default and the balance was valid, due
and owing by Plaintiff to LVNV. (Docket Entry 31;-1 9, p. 3). In connection with its efforts to
collect on Resurgent Account 2, Defendant retpgean updated “Priority Score” for Plaintiff
from Experian on April 23, 2015. @@ket Entry 31-1, 1 10, p. 3).

In each instance T-Mobile or Resurgent, as applicable, provided Defendant with
Plaintiff's full name, mailing addrss, Social Security numbeaGgcount number, and balance due.
(Docket Entry 31-1, 115, p. 2; 17, pp. 2-3,9P. 3). Defendant request Plaintiff's credit
reports solely to assist in i®llection of thethree accounts and not for any other purpose, and so
certified to Experian. (Ddet Entry 31-1, 1 11, p. 4).

[I. ANALYSIS
A. Summary Judgment Standard

Summary judgment is appropigawhere there is no genuidispute as to any material

fact and the movant is entitldo judgment as a matter of law. Fed. R. Civ. P. 56(a). In

considering a motion for summary judgmeng tourt must determine whether there is a
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genuine issue for trial, that, iwhether there is “sufficient @ence favoring the nonmoving party

for a jury to return a verdict for that partyAhderson v. Liberty Lobbinc., 477 U.S. 242, 249

(1986). Where, as here, the moving party seeks summary judgment on an issue for which it does
not bear the burden of prooftatl, the moving party may mei$ burden by showing that there

is an absence of record evidemgesupport the nonmoving party’s caSelotex Corp. v. Catrett

477 U.S. 317, 322-23, 325 (1986). Once the mopmngy meets that burden, the non-moving

party must set forth specific facts showing that tieeegenuine issue for trisdllatsushita Elec.

Indus. Co., Ltd. v. Zenith Radio Corg75 U.S. 574, 587 (1986) (emphasis added).

“In evaluating the evidence, the court must dednferences in t light most favorable
to the nonmoving party Moldowan v. City of Warrerb78 F.3d 351, 374 (6th Cir. 2009) (citing
Matsushita 475 U.S. at 587). However, the nonmoving party “must do more than simply show
that there is some metaphysidalubt as to the material factdfatushitg 475 U.S. at 586. “A
mere scintilla of evidence is insufficienSkousen v. Brighton High Schp805 F.3d 520, 526
(6th Cir. 2002) (citingAnderson477 U.S. at 252). In order tathstand summary judgment, the
nonmoving party must demonstrate that #neord contains enough probative evidence in
support of its position #t a jury could reasonably find in its favénderson477 U.S. at 249-
50, 252.

B. Claims under the FCRA

Congress enacted the FCRA to bolsteretfieiency and creditity of the banking
system and protect consumetight to privacy by ensuring & consumer credit reporting
agencies provide fair and accurate rep@exl5 U.S.C. § 1681(a;RW Inc. v. Andrew$34
U.S. 19, 23 (2001). Accordingly, the FCRA regakathe circumstances under which reporting

agencies may provide consumer credit information to third paBessgenerall5 U.S.C. 8
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1681b. The FCRA creates a privatghti of action that allowsomsumers to recover any actual
damages they sustain as a result of wiltfohcompliance, or statutory damages up to $1,000 per
violation. Seel5 U.S.C. § 1681n(a)(1)(A).

In order to make out prima faciecase under § 1681n, the plafihthust show: (i) that
the defendant acted willfully; (ii) that there sva “consumer report” within the meaning of the
statute; (iii) that the defendansed or obtained ity (iv) that the deferaht did so without a
“permissible purpose” within the meaning of the stat8&eBickley v. Dish Network, LLT51
F.3d 724, 728 (6th Cir. 2014). The FCRA enunesdhe “permissible purposes” for which a
reporting agency may release a report, includfitjg a person which it has reason to believe
intends to use the information in connection vatbredit transactiomyvolving the consumer on
whom the information is to be furnishadd involving the extension of credit to,review or
collection of an accountbf, the consumer[.]’15 U.S.®@. 1681b(a)(3)(A) (emphasis added).
Whether a permissible purpose existed in a given case is a questionDatael.v. DTE
Energy No. 11-13141, 2013 WL 4502151, at *3 (E.D. Mich. 2058jd sub nom. Daniel v.
DTE Energy Cq.592 F. App’x 489 (6th Cir. 2015)ffaming denial of motion to vacat®aniel
v. DTE Energy2013 WL 4502151)Rinson v. Monarch Recovery Management,, IN0.. 12-
80480-ClIV, 2013 WL 961308, at *2 (S.D. Fla. Mar. 12, 20EgIge v. Professional Claims
Bureau, Inc, 64 F. Supp. 2d 115, 117 (E.D.N.Y. 1998.d, 234 F.3d 1261 (2d Cir. 2000).

C. Defendant’s Motion for Summary Judgment

Defendant argues that itesititled to summary judgmebecause Plaintiff cannot prove
that Defendant used his consumer reporeut a permissible purposand therefore cannot
prove an essential element of his case. (Ddekéty 30, pp. 4-9). Defendaatgues that because

debt collection is a permissible purpaseler § 1681b(a)(3)(A), and because Defendant
5



reasonably believed Plaintiff owd¢he accounts referred to itrfoollection, there was no FCRA
violation. (Docket Entry 30, pp. 4-9Defendant also requests castsl attorney’s fees pursuant
to 8 1681n(c). (Docket Entry 29, p. 1; Docket Entry 30, p. 9).

In opposition, Plaintiff asserts in his Dachtion that he hado “account” subject to
collection and does not recalktlaccounts in question. (Dockattry 34, pp. 2, 5-6). Plaintiff
argues that because Defendant failed to verdy lle owned the accounts before making credit
inquiries on him, Defendant haxb permissible purpose for malkjithe credit inquiries. (Docket
Entry 34, p. 2). Plaintiff also coegts Defendant’s reliance on adlaration from its employee in
support of its Motion. (Docket Entry 34, p. 2).

As a threshold matter, Defendant is entitledely on the Declaration of its employee in
support of its Motion for Summary Judgment. Ridi objects to the Declaration “pursuant to
Fed. R. Civ. P. 56(c)(2),” and it appears that Piibelieves the facts asded therein would be
inadmissible because the Declaration is “bagsah [the employee’s] personal knowledge and
review of Defendant’s records.” (Docket Entd, . 2). However, RulB6(c)(1) clearly states
that a party may use “affidavits or declaratibimssupport of its Motion for Summary Judgment.
Fed. R. Civ. P. 56(c)(1). Rule 56(c)@xplains that such a declaratimist be made on
personal knowledge, set out facts that woulddbeissible in evidence, and show that the
declarant is competent to testifed. R. Civ. P. 56(c)(4). The Magjiate Judge therefore sees no
reason why the Declaration of an employe®efendant, which is made on personal knowledge,
states the basis on which the declarant hels knowledge, and attesto the declarant’s
competence, should not be considaredonnection with Defendant’s MotioBee Lloyd v.
Midland Funding, LLC639 F. App’x 301, 304-305 (6th Cir. 201@Xxplaining that the district

court properly considered, asrpaf the summary judgment rechraffidavits of the defendant
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company'’s authorized representative withsp@al knowledge based on his review of the
company’s business records).

Next, Defendant is correctahdebt collection is a perssible purpose for obtaining a
consumer’s credit reporee Etefia v. Russell Collection Agency,,|B0.F. App’'x 485, 486 (6th
Cir. 2001) (stating that 8 1681b(a)(&) authorizes a collection agcy to request a consumer’s
credit report)Carlisle v. Portfolio Recovery Assocs. |ndo. 1:13-CV-209, 2014 WL 4829023,
at *2 (E.D. Tenn. Sept. 29, 2014) (“Because debécton is a permissible purpose, plaintiff
has not alleged facts sufficientastablish an FCRA violation.”see also Huertas v. Galaxy
Asset Managemer41 F.3d 28, 34 (3d Cir. 201 Ntiller v. Wolpoff & Abramson, LLP309 F.
App’x 40, 43 (7th Cir. 2009).

Contrary to Plaintiff's argumd, the FCRA does not require debt collectors to verify the
accounts they are retained to colléass long as the debt collector hesason to believehat the
consumer owes the debt, the debt collector pgaynissibly obtain the consumer’s credit report
without violating the FCRA.Robinson v. Greystone Alliance, LLo. BPG-10-3658, 2011
WL 2601573, at *3 (D. Md. June 29, 20X tjtation omitted) (emphasis addedge Korotki v.
Attorney Services Corp. In@31 F. Supp. 1269, 1276 (D. Md. 199%¥,d sub nhom. Korotki v.
Thomas, Ronald & Cooper, P,A31 F.3d 135 (4th Cir. 1997). Ruling on a summary judgment
motion with similar evidence to the case at bag oourt held that a debt collector had reason to
believe that a permissible purpose existed wtgedlient referred debt for collection and
provided the consumer’s account number, naoeial security number, and balance déee
Pinson 2013 WL 961308, at *2.

Here, there is no factual giste that T-Mobile and Reswaqt represented to Defendant

that Plaintiff owed the debts in question, and provided Defendant with Plaintiff’s full name,
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mailing address, Social Security number, accoumbers, and balances due. (Docket Entry 31-
1,95 p.2,77, pp. 2-3; 19, p. 3). Accordinglg Ehagistrate Judge finds as a matter of law
that Defendant had a reasondtidief that the accounts in gstion were valid. Plaintiff's
Declaration that he does netcall the accounts does not creatgenuine dispute concerning the
reasonability of Defendant’s beliSee Pinson2013 WL 961308, at *Bexplaining that a

plaintiff who submitted his own affidavit contesy a debt, but did not produce record evidence
challenging the defendant’s evidence, had rexskfar undermining the reasonability of the
defendant’s belief).

Plaintiff's dispute that “anyaccounts [exists] or [existedursuant to 15 U.S.C. [§]
1681a(r)(4)” (Docket Entry 34, p. 2) does not amdord genuine dispetof material fact
sufficient to preclude summary judgment. Pldirseems to be arguing that no permissible
purpose under § 1681b(a)(3)(A) could exist, because the accounts in question are not “accounts”
as defined in the FCRAeel5 U.S.C. § 1681a(r)(4). Semn 1681a(r)(4) incorporates by
reference the definition of “account” in theeEtronic Fund Transfer Act, 15 U.S.C. 88 1688a
seq, which states that “the term ‘account’ meandemand deposit, savings deposit, or other
asset account (other than an occasional or in@tlergdit balance in an open end credit plan as
defined in section 1602(i) of this title) . established primarily for personal, family, or
household purposes|.]” 15 U.S.C. § 1693a(2).

However, the definition urgdoly Plaintiff appears in the FCRA under a sub-heading of
“Credit and debit related terms” the context of the ettronic fund transfanitiated by a debit
card transaction. 15 U.S.C. § 1681a(r). Thatvery different transaction from the debt
collection relationship at issueere. Moreover, the definitiamrged by plaintiff excludes credit

accounts. It would make little sse for 8 1681b(a)(3)(A) to cont@hate credit transactions and
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the “review or collection of an account” whaeanultaneously adopting a definition of “account”
that excludes credit balanc&ee Demaestri v. Asset Acceptance Capital Chigs. 11-cv-
01671-WJIM-MJW, 11-cv-01672-WIM-MJIW, 2012 WI229907, at *4 (D. Colo. Mar. 14,
2012) (rejecting the plaintiff's argument thiae definition of “account” in 8 1681a(r)(4) should
apply to 8 1681b(a)(3)(A)). Thdagistrate Judge therefore finde genuine dispute that the
accounts in question are accounts suligecbllection under 8§ 1681b(a)(3)(A).

Because the Magistrate Judgels as a matter of law that Defendant had a permissible
purpose for accessing Plaintiff’'s consumer cresgports, the Magistrate Judge recommends that
Defendant’s Motion for Smmary Judgment (Docket Entry 30) be GRANTED.

Finally, the Magistrate Judgmtes that Defendant hagjuested reasonable costs and
attorney’s fees pursuant to 8 1681n(c). (Docket Entry 29,podket Entry 30, p. 9). Section
1681n(c) provides that reasonablstscand attorney’s fees shiah awarded to the prevailing
party “upon a finding by the court that an unssstel pleading, motion, asther paper filed in
connection with an action undgis section was filed in bad faith or for purposes of
harassment[.]” 15 U.S.C. § 1681n(c). ‘$tthe burden of the party mang for fees under
§ 1681n(c) to demonstrate that they are warrant€@iConnor v. Trans Union, LLCNo. 05-cv-
74498, 2008 WL 4910670, at *21 (E.D. Mich. Nov. 13, 2008) (qudiieBusk v. Wachovia
Bank No. CV 06-0324-PHX-NVW, 2006 WL735963, at *4 (D. Ariz. Nov. 17, 2006ff'd,

291 F. App’x 55 (9th Cir. 2008)). “Fees are aotarded simply because a party prevails in
litigation. Instead, it must be shown that thetpavho did not prevail commenced and continued
the litigation in bad faith or for purposes of harassmdfdge 64 F. Supp. 2d at 119. Defendant

has requested fees without making any shgwar argument that it is entitled to them.



Accordingly, the Magistrate Judge recommends Erefendant’s request for attorney’s fees be
DENIED?
[ll. RECOMMENDATION

For the reasons explainebdave, the Magistrate JudAGRECOMMENDS that:
1) Defendant’s Motion for Summary Judgment@RANTED ; 2) Defendant’s request for
attorney’s fees bBENIED; 3) this case bBISMISSED WITH PREJUDICE ; 4) acceptance
and adoption of this Report aR&commendation constitute tRENAL JUDGMENT in this
action; and 5) any appeldOT BE CERTIFIED as taken in good faith under 28 U.S.C.
8§ 1915(a)(3).

The parties may file and serve writtenedijons to the findings and recommendations
made herein within fourteen (14) dayseteipt of this Report and Recommendation. Fed. R.
Civ. P. 72(b). Parties opposed to such objectmust respond withindurteen (14) days of
service of those objectis. Fed. R. Civ. P. 72(b). Failurefte specific objections within
fourteen (14) days of receipt of this Refpand Recommendation may constitute a waiver of
further appeal. 28 U.S.C. § 636(b)(Thomas v. Ar474 U.S. 140 (1985 owherd v. Million
380 F.3d 909, 912 (6th Cir. 2004).

ENTERED this 25th day of July, 2016.

K/ Joe B. Brown
be B. Brown
UnitedStatesMagistrateJudge

2 The Magistrate Judge notes that Plaintiff has filed namsecases similar to the case at bar in this Court since
2014. Plaintiff is cautioned that if he continues to pursue such claims without proibfetiiEtfendant lacked a
permissible purpose, attorneytes may be awarded in the future.
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