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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

ISRAEL LOPEZ, )
)
Plaintiff, )
)
V. ) Case No. 3:16-cv-287
) JudgeAleta A. Trauger
TENNESSEE VALLEY AUTHORITY, )
)
Defendant. )
MEMORANDUM

Pending before the cowate two related motiong) a Motion to Dismisthe Amended
Complaint(Docket No. 16) filed by the defendant, Tennessee Valley Authority (“TVA”), t
which the plaintiff, Israel Lopez, has filed a Response (Docket No. 26); and @j@Nb
Amend the Amended Complaint (Docket No. 20), filed by Mr. Lopez, to which TVA has filed a
Response (Docket No. 27). For the reasons discussed ireirmpez’sMotion toAmend will
be granted an@VVA’s Motion to Dismiss will bedenied as moot.

BACKGROUND AND PROCEDURAL HISTORY

This personal injury actioarises froman accident that took place on December 3, 2014.
According to the Amended Complaint, on that date, Mr. Lap&z struck by a vehiclewned by
TVA andoperated by Jason Oliver, while Mr. Oliver was performing his job as a TVA
employee. ThdmendedComplaint alleges that the accident was caused by Mr. Oliver’'s
negligenceandexpressviolations of Tennessee traffic laws. As a resflthe accidentthe
Amended Complaint alleges, Mr. Lopez veaverelyinjured, has endured pain and suffering,

and hasccrued medical and other expenses.
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Mr. Lopezinitiated thislawsuiton February 17, 2016, by filing a Complaint against the
United States of Americander the Federal Tort Claims Act, 28 U.S.C. § 184®q (the
“FTCA"). (Docket No. 1.)The Complaint allegethat Mr. Lopez timely filed an administrative
claim with TVA and that “[s]ix months [had] expired without a final disposition.” (Docket No. 1
p. 2.) OnMarch 8,2016, Mr. Lopez filed the Amended ComplasupstitutingTVA as the
named defendant and no longeinging theactionunderthe FTCA or referencing an
administrative claimthough no othechanges were made the underlyindactual allegations
The Amended Complaint bringgpersonal injuryclaim againsfTVA pursuant to 16 U.S.C. §
831c-2(the “TVA Act”), which creates the exclusive right of actionpersonal injury claims
arising from the actions afVA employees acting within the scope of their employment
(Docket No. 6.) ieAmendedComplaintseels $5,000,000 in compensatory damages.

On April 21, 2016, TVA filed a Motion to Dismiss on the ground that Mr. Lopelaisn
under the TVA Acis barred byhe applicable ongear statute of limitations contained in Tenn.
Code Ann. 8§ 28-3-104(a)(1)(A), along with an accompanying Memorandum. (Docket Nos. 16,
17.)

On April 29, 2016, in response to the pending Motion to Dismiss, Mr. Lopez filed a
Motion to Amend the Amended Complaint under Rule 15(a)(2), attaching a copy of the proposed
Second Amended Complaint and the Declaration of Mr. Lopez’s counsel, Davidattigh
with a number of exhibits to thdigh Declaration (Docket No. 20.) Mr. Lopez also filed an
accompanying Memoranduaf law. (Docket No. 21.) Mr. Lopez’s Motion to Amend argues
that the doctrine of equitable estoppel should bar TVA from assertingugestalimitations

defenseand allow his personal injury claim to proceed, based on theaudifactual



allegations contained in the proposed Second Amended Complaint and supptntéiign
Declaration
According to the proposed Second Amended Complaint and the High Declaration, Mr.
Lopez and his counsel were misled by the acts and omissions of TVA to believe FiBCthe
applied to Mr. Lopez’s claim and, accordingly, that Mr. Lop@zital filing of this action in
federal court was timely. Specificaliye proposed Second Amended Complaint alleges a claim
for equitable estoppel based on correspondence between Mr. Lopez’s counsel andaounsel f
TVA prior to the filing of the ComplaintThis correspondence, whighattached to the High
Declarationcan be summarizeth pertinent part, as follows:
e OnMay 21, 2015Mr. High submitted to TVA a completed Standard Form 95 (an
administrative claim form used to file claims with government agencies under the
FTCA), explaining the basis for his claim against TVA, along with a letter asking for
confirmation that Mr. Oliver was actrwithin the course and scope of his
employment with TVA at the time of the accideifDocket No. 20-2.)
e On May 26, 2015, James Chase, counsel for TVA, responded and stated that he
would be the “point of contacégarding thelaim.” He also confirmed that Mr.
Oliver was a TVA employee on the day of the accident and that TVA is a federal
agency of the United Statesvgernment. (Docket No. 20-3.)
e On May 29, 2015, Mr. High sent another letter to Mr. Chase, askirngfdirmation
that Mr. Oliver was actingithin the scope of his employment at the time of the
accident and that the matter is covered under the FTCA. (Docket No. 20-4.)
e On June 16, 2015, Mr. High followed up, again seeking a response to his May 29,

2015 letter. (Docket No. 20-5.)



On July 31, 2015, Mr. Chase responded and confirmed that Mr. Oliver was acting
within the scope of his employment at the time of the accident and again confirmed
that TVA is a federal agency. In this letter, Mr. Chase asked for additional
information from Mr. Lopezeagarding the circumstances of the accident and medical
records relating to his injuries and treatment, in order to “evaluate his claim.”
(Docket No. 20-6.)Nowhere in this letter or in any of the subsequent
correspondence attached to the High Declamati did counsel for TVA expressly
address Mr. High’s request to confirm that the FTCA applies to this matter, or
otherwise reference the FTCA or the TVA Act.

On September 16 and 25, 2015, Mr. Hegimtletters to Mr. Chase providing

additional information about the accident and attachedical records and bills as
well as release forms that would allow TVA to access Mr. Lopez’s more etenpl
medical records. (Docket No. 20-7 pp. 1-54.)

On October 27, 2015, Mr. High sent anoth&teleto Mr. Chase, attaching updated
records and asking whethev A& would like “to try to resolve this matter
administratively.” The letter indicated that Mr. High would file suit on Ddwemnl,
2015 if there was not yet any progress toward resolutiehn p.(95.)

On November 6, 2015, Mr. Chase sent a letter to Mr. High asking for the release of
additional medical records in order to “facilitate [TVA’s] review and eafibn of

Mr. Lopez’s claim.” (d. p. 105.)

On November 18, 2015, Mr. High emailed.Mhase stating: “We are coming up on
our 6 months. You acknowledged receipt of the claim as of BB21-anticipate we

will file suit unless you want to try to resolve this mattefid. p. 120.)



e On December 30, 2015, Mr. High sent a letter to Mr. Chase indicating that all of the
requested records had been made available and asking for a response by the end of
January2016 as to whether TVA would like to resolve the matter or Mr. Lopez
should proced with filing a claim in federal courtld; p.123.)

e On Februaryl, 2016, Mr. High sent a follow-up letter to Mr. Chase, asking for a
response to his December 30, 2015 lettht. g 128.) On that same day, Mr. Chase
sent a letter to Mr. High, statintBased on a full review of the facts and information
provided by Mr. Lopez, we do not think there is a basis foA T&Wmake a
substantial offer to Mr. Lopez.”ld. p. 126.)

Nowhere in the letters from Mr. Chase to Mr. High does Mr. Chase clarify that, hiedEYA
Act, there is no administrative claim procedure for claims against TVA, despitdigh’s use
of the Standard Form 9%of adminstrative claims under the FTGAndhis reference to
resolving Mr. Lopez’s claimddministratively:.

OnMay 13, 2016, Mr. Lopez filed a Response to TVA’s Motion to Dismiss, arguing that
this motion should be rendered moot by the granting of the plaintiff's Motion to Amend and the
filing of the proposed Second Amended Complaint containing the additional fdtgatians
listed above. (Docket No. 26.)

On May 20, 2016, TVA filed a Response in opposition to Mr. Lopez’s Motion to Amend.
(Docket No. 27.)

ANALYSIS

The parties do not dispu&t this pointhat the TVA Act and not the FTCA, governs Mr.

Lopez’s personal injurglaimagainst TVA This action was initially filed under the FTCA in

error and has subsequently beemended to reflect the goer legal basis for suitndeed the



FTCA expressly states thiéd provisions do not apply to “any claim arising from the activities of
the Tennessee Valley Authority.” 28 U.S.C. 8§ 2680(lhe TVA Act,to the contrary, provides
the exclusiveight of actionfor personal injurclaimsarising from the conduct of &VA
employee acting within the scope of his employment. 16 U.S.C. 8Ra)(d). Moreover, the
parties do not dispute that, while this action would haenlimely under the FTCA’s twyear
statute of limitationsgee28 U.S.C. § 2401(b) (providing thETCA claims must be presented to
a defendant agency for administrative exhaustion within two years ofthefdajury and filed
in federal court within six months of the final denial by the agency)), Mr. Lopetignis
untimely undethe TVA Act. SeeHill v. Tennessee Valley AutiNo. 99-6633, 2000 WL
1888494, at *2 (6th Cir. Dec. 18, 20Q@)ting Wayne v. Tennessee Valley Auft30 F.3d 392,
398 (5th Cir. 1984)) (holding that, because the TVA Act contains no statute of limitatiens, t
state law statute of limitations for the type of claim appli€sphb v. Tennessee Valley Auth.
595 F. App’x 458, 459 (6th Cir. 2014) (personal injury actigainst TVA in federal court was
subject to Tennessee’s opear statute of limitationsY,enn. Code Ann. 8 28-B03(a)(1)(A)
(providing that, nder Tennessee lawersonal injury actions must be brought within one year
after the cause of action accrijied

Unlike the FTCA, the TVA Act does not contain an administrative exhaustion
requirement but requires only that a plaintiff bringing a personal injury actioirrodhfat the
TVA employee whose conduct caused the plaintiff's injury was acting whkisdope of his
TVA employment. 16 U.S.C. 831c-2(b). Because Mr. Lopez was injured on December 3, 2014
and did not file suit in federal court until February 17, 2016¢laisn wasfiled outside of the
one-year limitations period anabsent any basis to toll the limitations periaduld be subject

to dismissal.The parties do not dispute, howewvigiat the Motion to Dismis®r untimeliness



would be rendered moot were the courgtantMr. LopeZs Motion to Amend and allow him to
file his proposed Second Amended Complaint.

A motion for leave to amend a pleading under Rule 15(a)(2) shoulddbe granted
where justice so gpiires. Foman v. Davis371 U.S. 178, 230 (1962). However, a motion to
amend mg be denied where there is “undue delay, bad faith or dilatory motive on the part of the
movant, repeated failure to cure deficiencies by amendments previouslgdliomdue
prejudice to the opposing party by virtue of allowance of the amendment, foftiityendment,
etc.” Riverview Health Institute LLC v. Medical Mutual of Q@1 F.3d 505, 520 (6th Cir.

2010) (quotingroman,371 U.S. at 182). “A proposed amendment is futile if the amendment
could not withstand a Rule 12(b)(6) motion to dismidRdse v. Hartford Underwriters Ins. Co.
203 F.3d 417, 420 (6th Cir. 2000) (citiipiokol Corp. v. Dep’t of Treasury, StateMichigan,
Revenue Diy987 F.2d 376, 382—83 (6th Cir. 1993)).

There is no evidence of undue delay, bad faith, or dilatory motive on the part of Mr.
Lopez, who filed the currently pending Motion to Amend as soon as TVA moved to dismiss his
action and he realized thaintimeliness was a defense that would be assegdd/A.! Mr.

Lopez did amend his pleadingdien he became aware that the TVA /fstd not thé&TCA,
governed his claim. He could have anticipatorily pled an equitable estoppel ctaienhsithen
knew he was beyond the statute of limitations, but untimeliness here is a defehgehidwhino
way of knowing TVA wouldraise, given its prior conduct relative to his claiMoreover, the

court finds that there is no evidence of prejudice to TVA by allowing the amendméAtwds

! Indeed, based on the allegations in the proposed Second Amended Complaint, this was perhaps
the first indication Mr. Lopez received that the prior communications betweeaurset and

counsel for TVA might have been intendedmislead him into an untimely filing, rather than

simply being the product of a mutual mistake as to the applicability of the FTCA toopkz’s

claim.



aware of Mr. Lopez’s claim withigix months after the accident took place and it has had the
opportunity to reviewMr. Lopez’smedical records and other information about the accidént,
while understanding that there was a chaviceL opezwouldfile a claim infederal court if a
resolution was not reached. Moreovee tlaim was initiallyfiled in federal court only three
months after the ongear statute of limitations expireithe pleadings were amendedreflect

the proper legal basis for the claim just one month later, and the Motianeéadiwas filed just
one month after thatThe paties have not yet begun discovery and no pretrial deadlines have
been set.It appears to the court that the only advexsesequence to TVAf the Motion to
Amend is granteds that itwill not be able taexploit Mr. Lopezs earliermistaken belief thahtis
claim is governed by the FTCA, the very mist#kathe alleg@s was induced by TVA.

Thus,theonly question before the court is whethiee allegations iMr. Lopez’s
proposed Second Amended Complaint provide a plausible basis for a claim of equitabld, estoppe
which would allow Mr. Lopez’s action to proceed despite its untimely filing. T\(es that
the Motion to Amend should be denied as futile in that the allegations @stabtishequitable
estoppel as a matter of laand Mt Lopez’s claim remamsubject to dismissalFor the reasons
discussed below, the court disagrees and finds that the proposed Second Amended Complaint
establishea proper basis for equitable estoppel. Therefore, the court will grant Mr. Lopez’s
Motion to Amend and deny as moot the Motion to Dismiss.

Federal courtsgenerally refer[] to state law for tolling rules” when reviewing state law
claims with corresponding state law statutes of limitatidfallace v. Katp549 U.S. 384, 394
(2007) accord Hardin v. Straup490 U.S. 536, 538-44 (1989). While this action is brought
pursuant to 16 U.S.C. § 831c-2, the underlying personal injury claim arises under Telavessee

and the court is applying the Tennessee statute of limitations; therefores§ers equitable



estoppel doctrine applies as well. Under Tennessee’s doctrine of equitapfeekghe statute

of limitations is tolled where the defendant has “misled the plaintiff into failing to file stnitrw
the statutory limitations period.Redwing v. Catholic Bishop363 S.W.3d 436, 460 (Tenn.
2012)(citing Fahrnerv. SW Mfg., In¢.48 S.W.3d 141, 145 (Tenn. 20D1)n order to invoke

the doctrine of equitable estoppel to defeat a statute of limitations defengkintié has the
burden of demonstrating that the defendant “induced him or her to put off filing suit by
identifying specific promises, inducements, suggestions, representationshessuoa other
similar conduct by the defendant that the defendant knew, or reasonably should have known,
would induce the plaintiff to delay filing suit” and that “the delay in filing suit was no
attributable to [the plaintiff's] own lack of diligenceld. at 461.“The focus of an equitable
estoppel inquiry ‘is on the defendant’s conduct andd¢hsonableness of the plaintiff's reliance
on that conduct.”ld. (quotingHardcastle v. Harris170 S.W.3d 67, 85 (Tenn. Ct. App. 2004)).
Once the plaintiff is aware that he has been misled, the statute of limitations begmsew.

Id.

Thefollowing alleged actionsould have reasonably misled Mr. Lopez to believe that his
claim was being handled as an administrative claim by TVA and that it wpsrgo postpone
filing suit until a final agency decision had been reachh@d@VA’s acceptancewithout
comment or clarification, of Mr. Lopez’s Standard Formf@&Sadministrative claims under the
FTCA,; 2) TVA’s assignment of a lawyer as a point of contact for “the cladnTVA’s
subsequent requests for medical records and additional information (that Mz.rhaybe not
have been willing to share, had he known there was no administrative claim progessdoal
injury claims against TV} and4) TVA's failure to correct Mr. Lopez’sepeated express

assumption that the claim was being brought pursuant to the administrative éxhausti



requirements of the FTCALikewise, TVA reasonably should have known that these actions
would induce Mr. Lopez to fail to timely file his action in federal cGuMir. Lopezallegedly
did not discover that the FTCA does not apply to his claim until sfiteating this action and
did not discover thatVA mayhave intentionallymisled him untilTVA filed its Motion to
Dismiss. Even ifTVA’s actions only warrantolling the limitations period for the months
betveen May 2015 and February 2016, when Mr. Lopez believed that TVA was processing his
claim as an administrative one, Mr. Lopez’s Motion to Amend is well within the ethew
limitations period.

TVA argues that Mr. Lopez cannot meet his burden to estadgigitable estoppel
because his delay in filing suit is attribuabo his own lack of diligence in failing to uncover
the poper legal basis for his claim.h& court recognizes thtite statutory provisions and case
law showing that the TVA Act governs Mr. Lopez’s clairar@availabk to Mr. Lopez and his
counsel all along and could have easily been uncovered within the limitations pdr@dourt
does not, howevefind that thisfact alone demonstratedak of diligence on the part of Mr.
Lopez tha defeats his equitable estoppel claim, in light of the other allegatibms$he contrary,
according tahe allegations in the proposed Second Amended Complaint, Mr. Lopez brought his

claim to the attention of TVA withisix months after the accident toplace, diligently followed

2 TVA points to Mr. High’s October 27, 2015 letter, in which he stated that he anticigatgd fi
suit on December 1, 2015, egidence thal VA did not intend to mislead Mr. Lopez. TVA s
correct that, had Mr. Lopez filed suit on December 1, 2015, he would have been within the one
year limitations period for a personal injury action (albeit with only two daysaies This in

no way, however, undermines, all of the preceding correspondence from TVA thaipde. L
reasonably understoad mean thalT VA was processingis claim as an administrative one, nor
the correspondence that took place after December 1, 2015, continuing to seek a resolution.
There is no indication in the October 27, 2015 letter that Mr. High selected the Dedembe
2015 date out of any awareness of a statute of limitations deadline or the inaliylicttie

FTCA. Nor is there any evideedhat TVA relied on this letter throughout its course of dealings
with Mr. High.
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up with TVA through a voluminous correspondence that included sending TVA numerous
requested documents and records, made TVA aware of his intention to filelsaihdtterwas
not resolved, and trusted in what appeared 6\MW&'s confirmation that the claim was being
processed administrativelyherefore, the court finds that the allegations show that Mr.4.ope
was quite diligent in pursuing his claim, just under the wrong statutory frameworkaclibies
of TVA, in response to this pursuit, however, induced Mr. Lopez to believe that his claim was
being properly subject to administrative exhaustion, which is the reasonedetdaiincover the
proper legal foundation for his claim.

TVA cites several casés supprt its assertiothatan inducednistake of law-that
could have beeoorrectedhroughthe plaintiff's own diligent researchis not groundgor
equitable estoppel. All of these cases, however, can be distingurstieat, they are not cases
where dederal agency made misrepresentations about the process for filingyaghnst ior
induced the plaintiff to mistakenly believe that an administrative process wgsfokowed
TVA argues that this case is factually analogou@laok v. Nissan Motor Manufacturing
Corporation U.S.A(No. 97-5956, 1998 WL 786892 (6th Cir. Oct. 26, 199&)ark holds that
equitable estoppel is not available to toll the statute of limitations where the dejanselc
misrepresents thaw to counsl for the plaintiffand the plaintiff’'s counsel then fails to conduct
his ownlegal researckthat would have uncovered the err@lark, 1998 WL at *4. Unlike in
Clark, however, the defendant in this action is the very government agency createdtatutbe s
thatgoverns the plairft's claim. Accordingly, its epeated misrepresentations thmetde it
appeathat itwasprocessingvr. Lopez’sclaim as an administrative claim under entirely
different statutgrovides far moreeasonablgrounds foiMr. Lopezbeing induced to fail to

uncover the proper legal basis for his claiBimilarly, inCunningham v. Interlake Steamship

11



Companyequitable estoppel was denied where agavernmental defendargmained silent

and allowed a plaintiff to voluntdyi dismiss his claimwithout correcting the plaintiff's

mistaken beliethat a subsequent filing of the claim would nobbered by the statute of

limitations. 567 F.3d 758, 760-61 (6th Cir. 2009). While the cou@umninghanfound no

duty for the déense counsel to correct the plaintiff’'s counsel’s legal error, the fadiatotdse

are verydifferent fromthe instantase, in whicta governmental agenagtively misleda

plaintiff — over a period of months — into believitngt itwasprocessing an administrative claim

under the FTCA, when in fact the FTCA does not even apply to claims agaiksty/ge v.

California Texas Oil Corporatiofs likewise distinguishable because, even though the court

denied equitable estoppel based on misrepresentations to the plaintiff by an g&@Ghare is

nothing in theopinion to indicate that the plaintiff's counsel, representing her at the time, was

actually misledoy any error of law conveyed by the agency. 590 F.2d 45, 47-48 (2d Cir. 1978).
Even assming that the heightened burdemder federal lawto invoke equitable

estoppel against a defense asserted by a government agemeyy., Michigan Express,

Incorporated v. Unitedtdtes 374 F.3d 424 (& Cir. 2004)) applies in the context of tolling a

statute of limitatios under Tennessee law, the court finds that the plaintiff has still stated a

plausible claim for equitable estoppel against TVIA/A argues that it made no affirmative

misrepresentations but, rather, simply omittechform Mr. Lopez that the FTCA did not apply

or that his claim should be brought pursuant to the TVA Act. The court does not accept this as

the only plausible interpretation of the allegations in the proposed Second Amendedi@ompl

Instead, the allegatis showthat TVA took affirmative actions to make it seem that TVA was

processing Mr. Lopez’s claim through the administrative procedures outlined im@#ednd

implemented through Standard Form 95is case is distinguishable from casited by TVA
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where equitable estoppel was deriedause the government agency defendamatithkeany
affirmative action to induce the plaintiff to miss the filing deadli®ee Lehman v. United
Sates 154 F.3d 1010, 1016-17 (9th Cir. 1998) (no equitable estogpmpzethe government
defendant made representati@a®ut settling the case but did not do anything to make the
plaintiff think the statute of limitations was different than it yy&sesolution Trust Corp. v.
Cheshire Mgmt. Co842 F.Supp. 295, 299 (W.D. Tenn. 1992) (no equitable estoppel where
government defendant took no action beyond failing to reply to a lettevizare rather than
seeking to estop the government from asserting a particular defensejriti#é ptaught to waive
the underlying law so as to allow a windfall recovery, which is not a permissiblef equitable
estoppel against the governmefrman v. United Statedlo. 98-6784, 1999 WL 793428t
*11 (E.D. PA Oct. 24, 200Qfinding no equitable estoppel based on the government defendant’s
failure to inform the plaintiff that the limitations period had expired, where thetiffa failure
to timely file was in no way induced by the defengiawvtilliams v. Army & Air Force Exch.
Serv, 830 F.2d 27, 31 (3d Cir. 1987) (no equitable estoppelrethe governmendefendaris
representatiotto the plaintiff's counselas actually correcdnd was not the reason toe
plaintiff's untimely filing). In thiscase TVA knowinglytook repeated affirmative actions that
induced Mr. Lopez to miss the filing deadline for his claim, and Mr. Lopez seekoazsyoip
TVA from now asserting an untimeliness defense.

Accordingly, the court finds that the claim for equitable estoppel in the proposeddSe
Amended Complainis not futile andwould survive a Rule 12(b)(6) motion to dismiss.

CONCLUSION

For the foregoingeasonsthe court finds that Mr. Lopez has established a proper basis to

amend the Amended Complaint to add a claim for equitable estoppel that would allow his
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personalnjury claimto proceed on the merits. Accordingly, Mr. Lopez’s Motion to Amend will

be granted and TVA’s Motion to Dismiss will be denied as moot.

An appropriate order will enter. % / i

ALETA A. TRAUGE
United States District Judge
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