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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
ALAM MELES,
Plaintiff,

Case No. 3:16-545
JudgeAleta A. Trauger

V.

AVALON HEALTH CARE, LLC d/b/a
TREVECCA HEALTH CARE,

Defendant.

N N N N N N N N N N

MEMORANDUM & ORDER

Pending before the court is a Motion to Recover Costs of Previously Dismisseal Act
filed by the defendant (Docket No. 7), to which the plaintiff has filed a Response intapposi
(Docket No. 11), and the defendant has filed a Reply (Docket No. 16). For the reasossedisc
herein, the motion will be granted in part.

BACKGROUND AND PROCEDURAL HISTORY

OnJuly 7, 2014the plaintiff in this employment action, Alem Meles, initiategriar
lawsuit against the defendant, her former employer Avalon Health Kdated/b/a Trevecca
Health Care (“Trevecca’)n the Circuit Court for Davidson County, Tennessemging claims
for several violations of Title Vibf the Civil Rights Act of 1964, 42 U.S.C. § 2006eseq.

(“Title VII" ) and the Tennessee Human Rights Act, Tenn. Code An218104,, et seq.
(“THRA"), as well azlaims for violation ofthe FamilyandMedical Leave Act, 20 U.S.C. §
2611 et seq. (“FMLA”). ( Complaint,Melesv. Avalon Health Care, Case No3:14cv-1487,

2015 WL 5568060 (M.D. Tenn. Sept. 22, 20¢B)Jeles I"), Docket No. 1-1.) On July 22, 2014,

that action was removed to the Middle DistritTennessee. (Notice of Removsleles |
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Docket No. 1.)The trial in that action was initially set for October 20, 2015. (Meles I, &ock
No. 11.)

On September 22, 2015, this court issued a Memorandum and Order, granting summary
judgment in favor offreveccaas b the Title VII and THRA claims, but allowinge FMLA
claims (for both interference and retaliation) to proceed, subject to the sanction, under Rule 37,
thatMs. Meles would not be permitted at trial to introduce any evidence aside frominer ow
testimony during her case in chief. (Meles I, Docke$ NB®-31.) A more detailed discussion of
the factual allegations, claims, and procedural history to that point can be foundautte
Memaandum (Meles I, Docket No. 31) and will not be repeated herein.

On October 7, 201%3pproximately two weeks before trial was initially set to octhe,
court issued tw®rdess, onegranting the parties’ joint Motion for Mediatiand the other
scheduling a settlement conference before the Magistrate fludge following day. Neles |
Docket N. 41, 42.)The settlement confereneeas ultimately unsuccessful.

OnOctober 8, 2015, Ms. Meles filed an unopposed Motion to Continue the trial date in
order to discuss with her counsel the summary judgment dedisigatjon strategyand the
possibility of an out-ozourt settlement (Meles |,Docket No. 43. This motion was granted the
following day (Meles I,Docket No. 45)at which time the court also reset the trial for January
12, 2016 QOrder,Meles I,Docket No. 47).

OnDecember 12, 2016, at the request of the parties, the action was referred to the
Magistrate Judge fomathersettlement conferenc®fder,Meles I,Docket No. 50), which,
again,was ultimately unsuccessfMgles I,Docket No. 54). On January 4, 2016,

approximately one week before trighs scheduled for the second tjrtiee parties filed a joint



stipulation of voluntary dismissal without prejudice (Meles I, Docket No. 55) hwkas signed
by the court the following day (Meles |, Docket No. 56).

On March 7, 2016 Ms. Melesfiled the currentlypending action as an entiralgw
lawsuit. (Docket No. 1), whictvas initially assigned to a different judtean the judge who had
overseen therior action® The Complaint in this second action brirgsy a claimfor
violations of the FMLA whicharebased on the exact same factukdgdtions as the prior
action?

On March 17, 2016, the court issued an Order granting Ms. Meles’s request to jpnoceed
forma pauperisin this action. (Docket No. 5.)

On April 29, 2016, Trevecca filed the currently pending Motion to Recover Costs of
Previously Dismissed Action, along with a Memorandum in support and an attached Atifdavi
Costs by Chen Ni, counsel for Trevecca. (Docket Nos) 7T&vecca argues that, under Rule
41(d),it is entitled to recover the costs associated with the prior action, MeAesdrding to
the Ni Affidavit, the costéncurred by Trevecca iMeles | totaled $3,363.41. (Docket No. 8-1.)
Those costs are broken down as follows: $4iny fees for the Notice of Removafrom state
court in the prior action, $237.46 in unspecified online research costs, $2,574.75 farcosts
deposing Ms. Meles, including court reporter fees and interpreter fedge(faroken down to
show that $499.75 of those costs were incurred for an initial scheduled deposition of Ms. Meles

to which she did not show up, and $2,075 was incurred for a second scheduled deposition, which

! This second action was initially before Judge Nixon but, upon his retirement, was meddsig
Judge Trauger, whioad presided over the prior action.

2 Ms. Melesfiled nearly identical pleadings her first actior(includingallegationshat appear
to relateonly to the Title VII claims previouslgdismissed on summary judgment), though the
instant Complaint expressly adds the allegation that Ms. Metgsested leave from Trevecca
under the FMLA and thewas immediately told by a Trevecca representdhiaeshe was being
terminated from her employment (a fact that was not expressly included ontipéaat in the
prior action but was asserted on sumyrjadgment once the record was develgped
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Ms. Meles did attend), and $151.20 in obtaining th©EHilings associated with the first
action (Id.) Also on April 19, 2016, Trevecca filed a Motion to Stay Litigation pending the
recovery of costs from the previous action under Rule 41(d)(2). (Docket No. 9.)

On May 9, 2016, Ms. Meles filed a Response in opposition to the Motion to Recover
Costs, arguing that she voluntarily dismissed her prior action in order to distusemcounsel
the appropriate settlement amount she should aaoej light of language barriers that
obstructed her ability to communicate freely with her counsel. (Docket NoMkl.Melesalso
assertghat the filing of the instant action “was precipated by the elevation of Betenssel to
the Federal Bench arthle belief that it was in her best interests to proceed in that mahner.”
(Id., p. 2.) FinallyMs. Meles argues that, because she is bringing this aotforma pauperis
(having been terminated from her menial position with Trevecca and unabler® secu
employment elsewhergthe awarding of fees would pose an undue burden that might deny her
the ability to proceed with the litigatiorMs. Meles does n@pecificallychallenge the amount
of fees requested by Treveccalso on May 9, 2016, Ms. Meles filed a Response in Opposition
to Trevacca’'s Motion to Stay. (Docket No. 12.)

On May 19, 2016, Trevecca filed a Reply to its Motion to Recover Costs.

On January 11, 2017, upon reassignment of this case to Judge Trauger, the court issued
an Order denying Trevecca’s Motion to Stay. (Docket No. 25.) As of this time, tres fread

taken renewed discovery in this action, and a Motion for Summary Judgment by areaecc

3 Waverly Crenshaw was listed as named counsel for Trevecca in the previous action. Following
both the voluntargismissal of that actioand the refiling of the instant actidmg wassworn in

as a United Statd3istrict Judge irthis district Other counsel of record in this matter have
continued to represent Trevecca in the current action. It is unclear to the caurhpdoz

Judge Crenshaw’s appointment to the bdrmhorthis action, or how it relates any wayto

Ms. Meles’s decision to involuntarily dismiss her first action and then refile.
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already been filed (and currently remains pendinbgetaddressed at a later date, once Ms.
Meles has had an opportunity to respond).
ANALYSIS

Federal Rule of Civil Procedure 41(d) provides as follows:

If a plaintiff who previously dismissed an action in any court files anrab@sed

on or including thesame claim against the same defendant, the court: (1) may

order the plaintiff to pay all or part of the costs of that previous action; and (2)

may stay the proceedings until the plaintiff has complied.
“The plain language of Rule 41(d) makes clear that an award under the rulgHiaghe sound
discretion of the trial court.’'Hython v. City of Steubenville, Case Nos. 95-3629, 95-3669, 1996
WL 456032, at *46th Cir Aug. 12, 1996)see also Nod v. Guerrero, 479 F. App’x 666, 669-70
(6th Cir. 2012) grantinga motion for voluntary dismissal without prejudice and noting that this
does not unfairly expose a defendant to the possibility of duplicative litigation esleasause
costs may be awarded upfiling under Rule 41(d))The Sixth Circuit has affirmed a district
court’s award of costs where a plaintiff voluntarily dismissed her actieniahad been
removed to federal court, then refiled the same dairstate court andupon the actiobeing
removed to federal court agathe district court awarded costs only itemsthat would not
benefit the defendant in the second actiBagersv. Wal-Mart Stores, Inc., 230 F.3d 868 (6th
Cir. 2000). The Sixth Circuit specifically statetiat “[n]othing in the language of Rule 41(d) . . .
suggests that a defendant must show bad faith before a district court can ordsrtfHytasts
incurred in a voluntarily dismissed actiond. at 874. Finding, therthat the plaintiff
apparently usethe vduntary dismissal to trgnd “wipe the slate clea@hd avoid removal to
federal courtthe Sixth Circuit found that the awarding of costs was appropriate, statingiteat R
41(d) is meant:

not only to prevent vexatious litigation, but also to prevent forum shopping,
especially by plaintiffs who have suffered setbacks in one court and dismiss to try
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their luck somewhere else. ... Hence, Rule 41(d) is also intended to prevent
attempts to gain any tactical advantage by dismissing and refiling the suit.

Id. (internal citations omitted

Trevecca argues that the only possible explanatiokl$oMeless involuntary dismissal
of herfirst lawsuit was to gain a tactical advantage by refiling and attempting tahastate
clean of heprior Rule 37 sanctionsTrevecca also argues thds. Meleshas had two
opportunities to bring her claims to trial but both times has backed out after settleme
negotiations failed According to Treveccaoth timesit incurred significant expenses in
preparing forsettlement conferences and trial dates, including drafting motidimaine, pretrial
stipulations and orders, compiling witness and exhibit lists, and preparing witnalésé which
will have to be done yet again in this currently pendicigon Asa result, Trevecca argues that
it should be awarded costs under Rule 41(d). Ms. Meles argues that she did not intend to pursue
a tactical advantadey voluntarily dismissing her first action and refiling. Ms. Meles
distinguishedercase fronRogers because she did not refile in a different jurisdiction and,
therefore, she asserts, stamnot be accused of forum shopping. Ms. Meles, however, overlooks
the fact that she did had other options for proceeding with this litigation evenvwished
realy to go to trial in January of 201&side from involuntary dismissal and refiling, such as
asking for a continuancd that time Moreover, her only justification for being unready to go to
trial in January of 201@vas that she needed yet more timeiszuks litigation strategy and
settlement options with her attorney.

While the court is sensitive to the fact that Ms. Meles may have had languagesbarrier
inhibiting her communications with her attorney, the fact remains that the first aetson

involuntarily dismissed one week before trig which timeMs. Meles had already been through



two settlement conferensgone three months prior, and had worked with her attorney for well
over a year through the pteal processall of which cuts against treegument thayet

additional time wasruly warranted. Moreover, Ms. Meles never even attempted to seek a
continuance of theial. Instead, sheefiledthe same pleadingshder a new case numbest

two months lateand was initially assigned to a féifent judge, all of which supports an
inference thashe may have been attempting to avoid Rule 37 sanctions or to avoid trial before
Judge Traugemwho had already ruled against her on the majority of her claims at summary
judgment in the prior action. In any event, Rule 41 does not require a showing of hhamdait
even absent such motives, the court finds that the voluntary dismissal and refifirsgaation

is unjustified,has created additional work for Trevecca and the cand serves no puspe

other than securing a possible tactical advantage for Ms. Meles.

Finally, Ms. Meles argues that the court should deny costs in this situationdshaus
proceedingn forma pauperis and clearly cannot afford to pay the costs. Rule 41(d), however,
does not provide thdihancial ability is a factor thateed to be considered in the court’s
determinatiorof whether to award costdndeed, the authoritgited by Ms. Meles- Duffy v.

Ford Motor Co., 218 F.3d 623, 632 (6th Cir. 2000expressly rejects the argument that a
plaintiff's financial ability to pay costs should be a factor the court releis determining
whether costs should be awardé&e also Chandler v. Case Western Reserve, 57 F. App’x 683,
686 (6th Cir. 2003) Finally, while Duffy reverses the district court’s dismissal of an action for
failure to pay costs associated with a prior action under Rule 41(d), the Sixtt ©umigitly
states that its holding is limited to the “unique circumstances” of that case, intivdidlstrict

court abused its discretion by failing to considéetherthe incompetence of the plaintiffgrior



counsel was responsible for the dismissal (without the plaintiffs’ knowjedtesr than any
action of the plaintiffs themselves.

For these reasons, the court finds #raaward of costs is appropriate in this action.
Becausehowever, the depositiaaf Ms. Melesfrom the previous actiois clearly useful in the
instantaction(indeed, Trevecca has filed the prior deposition in support of its currently pending
motion for summary judgmensde Docket N0.19-1)), the court will not award costs ftire
successfutleposition. The court will, however, award Trevecca costs of $499.75 for the
attempted deposition in the prior action that Ms. Meles dicttend. Additionally, the court
will not grant Trevecca’s request for costs associated with legal reseazahsédrevecca has
not specified the nature of that research and the court cannot determine wimedlyenetiseful
in the instant action. The court will, howevawardTreveccacosts associated with the other
items identified byTreveccahat are clearly not relevant to the instant action: $4@0ng fees
for removal of the first actioto federal courand $151.20 for obtaining the EEGIGhg thatwas
relevant only to Ms. Meles’s Title VII clainthat areno longer before the court in threstant
action.

CONCLUSION

For the foregoing reasons, the Motion to Recover Costs of Previously Badmisson
is herebyGRANTED IN PART. Ms. Meles iORDERED to pay Trevecca costs in the amount
of $1050.95.

It is SOORDERED.

Enter this31st day of January 2017.

it ngy—

ALETA A. TRAUGER{/"
United States District Judge




