Dixon v. Minter Doc. 22

UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
TINA M. DIXON,
Petitioner,

NO. 3:16-cv-0566
JUDGE CRENSHAW

V.

TRINITY MINTER, Warden,

N N N N N N N N N

Respondent.

MEMORANDUM

The Petitioner, proceedimyo se, brings this action pursuant to 28 U.S§2254 against
Trinity Minter, Warden of the Mark Luttrell Correctional Center in Memphegksg a writ of
habeas corpus.

|. Background

Following a bifurcated trial, a Humphreysounty jury found the Petitioner guilty of
possession of more than a ha#)(ounce of marijuana with the intent to sell and/or deliver within
1000 feet of a school zone and possession of more than &haifgm of cocaine with the intent
to sell and/odeliver within 1000 feet of a school zone. Doc. No. 2 at pd. Adr. these crimes,

she received an aggregate sentence of twenty (20) years in prison. Doc. No. 86-@3at38.

1 The jury first found the Petitioner guilty of illegally possessing 13 gmfrascaine
and 38.3 grams of marijuana. Doc. No. 20-4 at pgs. 161-163. The jury then found that the
possession of these illegal drugs with the intent to sell or deliver occurred withineEd@d &
school zone. Doc. No. 20-5 at pg. 28.
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On direct appeal, the Tennessee Court of Criminal Appeals affirmed the comviahd
sentences. Doc. No. 2. The Tennessee Supreme Court later denied the Petgiéhde 11
application for further review. Doc. No. 20-13.

In February, 2013, the Petitioner filegoeo se petition for state postonviction relief in
the Cirait Court of Humphreys County. Doc. No.-2@ at pgs. 4. Following the appointment
of counsel, an amendment of the petition and an evidentiary hearing, the trial court denied the
Petitioner postonviction relief.ld. at pgs. 4548. On appeal, the Tennessee Court of Criminal
Appeals affirmed the denial of pesbnviction relief. Doc. No. 209. Once again, the Tennessee
Supreme Court denied PetitiorseRule 11 application for additional review. Doc. N0.220-

Il. Procedural History

On March 14, 201&he Petitioner initiated this action with the filing of a Petition (Doc.
No. 1) for writ of habeas corpus. The Petition consists of four claims fof. rehese claims
include:

1) the trial judge and prosecutor uségrivileged and inadmissible
information” to enhance Petitionsrsentence; at pg. 5,

2) the Petitiones motion to suppress should have been granted because the
attachment warrant on which Petitioisearrest was based was facially
invalid; at pg. 6,

3) the trial judge erred in denyiri@etitionets motion to set aside verdict for
uncharged crimes; at pg. 7, and

4) the Petitioner was denied the effective assistance of counsel because her
attorneys failedto openly and honestly communicate stete’splea offer!
at pg. 92

2 At trial, the Petitioner was represented by Kenneth Dale Quillen and Michaeg&ana
both members of the Davidson County Bar.



Upon its eceipt, the Court reviewed the Petition and determined that the Petitioner had
stated a colorable claim for relief. Rule 4, Rules § 2254 Cases. Accordingly, the Respondent
was directed to file an answer, plead or otherwise respond to the Petition. Doc. No. 10.

Presently before the Court is the ResponideAnswer (Doc. No. 21), to which the
Petitioner has offered no reply. Having carefully considered the Petition, Respsriteswer
and the expanded record, it appears that an evidentiary heariog meeded in this matter.

See Schriro v. Landrigan, 550 U.S. 465, 474 (2007). Therefore, the Court shall dispose of the

Petition as the law and justice require. Rule 8(a), Rule$§ 2254 Cases.
[11. Analysis of the Claims
A.) Procedurally Defaulted Claim

A federal district court will not entertain a petition for writ of habeas corplessirine
Petitioner has first exhausted all available state court remedies for each clampetition. 28
U.S.C.§ 2254(b)(1).

While exhaustion is not a jurisdichal requirement, it is a strictly enforced doctrine which
promotes comity between the states and federal government by giving thearstaigial
opportunity to pass upon and correct alleged violations of its prisdeeesal rightsO’Sullivan
v. Boeackel, 526 U.S. 838, 845 (1999). Consequently, as a condition precedent to seeking federal
habeas corpus relief, the Petitioner is required to fairly present her ttaguery available level

of the state court systefRose v. Lundy, 455 U.S. 509, 528 (1982),Lyons v. Stovall, 188 F.3d

327,331 (8 Cir.1999). The Petitioner must offer the state courts both the factual and legal bases

for her claimsHicks v. Straub, 377 F.3d 538,552"(6ir.2004). In other words, the Petitioner

must presentthe same claim under the same thédoythe state courts$d. It is not enough that



all the facts necessary to support a federal claim were before the court betRatitioner made

a somewhat similar state law claiAnderson v. Harless, 459 U.S. 4,6 (1982).

Once Petitionés federal claims have been raised in the highest state court available, the
exhaustion requirement is satisfied, even if that court refused to consid&ithe d1anning v.
Alexander 912 F.2d 878, 883 {6Cir. 1990)3

Federal habeas corpus relief is only available to taireolation of the Constitution or
laws or treaties of the United State28 U.S.C.§ 2254(a). Thus, a claim that is based upon a
perceived error or misapplication of state law will not ndlynlae recognized as an actionable

claim for federal habeas corpus reliedwis v.Jeffers 497 U.S. 764, 780 (1990).

The Petitioner alleges that the trial judge and prosecutor‘psedeged and inadmissible
informatior’ to enhance her sentence (Claim. 1). More specifically, the Petitioner asserts that,
in previous criminal proceedings, the trial judge was her prosecutor and her guosstutor
represented the Petitioner. She contends that this made the trial judge and prosegutor pr
informaion that they might not otherwise been aware of.

This claim was presented to the state courts on direct appeal as a violatienpobckss
under the Tennessee Constitution rather than as a perceived error of feddbaldaNo. 208 at
pgs. 1617. Asa consequence, this issue has not yet been fully exhausted as a federal coristitutiona
claim.

Unfortunately, at this late date, the Petitioner is no longer ablelitigege this issue as a

3 In Tennessee, a Petitioner need only take her claims as far as the Tennessee Court of

Criminal Appeals in order to fully exhaust her available state court rem&iiks39, Tenn.
Sup. Ct. Rulessee also Adams v. Holland, 324 F.3d 838 (€ir. 2003).




federal constitutional claim in the state couffee Tenn. Code Ann§ 40-304102(a) and (c).
Therefore, by way of procedural default, the Petitioner has technically heeéxhaustion
requirement with respect to this claim. Alley v. B8D7 F.3d 380, 385 {BCir. 2002)(if an
unexhausted claim would be procedurddigrred under state law, that claim is procedurally
defaulted for purposes of federal habeas corpus review).

The exhaustion of a claima procedural default does not, however, automatically entitle
a habeas Petitioner to federal review of that claim. To prevent a federal habigaseP&tom
circumventing the exhaustion requirement in such a manner, the Supreme Court hiaatlzeld t
Petiioner who fails to comply with state rules of procedure governing the tipnesentation of
federal constitutional issues forfeits the right to federal revielasd issues, absent cause for the
noncompliance and some showing of actual prejudice neguitom the alleged constitutional

violations. Gray v. Netherland, 518 U.S. 152, 162 (1996).

A habeas Petitionecannotrely on conclusory assertions of cause and prejudice to
overcome the adverse effects of a procedural default. Rather, she mustgffieseive evidence

or argument as to the precise cause and prejudice produced. Lundgren v. Mitchell, 440 F.3d 754,

764 (8" Cir.2006). To demonstrate cause, the Petitioner must show that an objective factad ext

to the defense interfered with herilap to comply with the state procedural rulklurray v.
Carrier, 477 U.S. 478, 488 (1986). The prejudice element requires the Petitioner to show not
merely that the error at trial created a possibility of prejudice, but that it d/twkeer actual and
substantial disadvantage, infecting the entire trial with error of constitlitibmeensionsld. at

477 U.S. 494. Even in the absence of cause and prejudice, though, a procedurally dé&danlted c

can still be reviewed if the failure to do so would resnlta fundamental miscarriage of



justice,Coleman v. Thompson, 501 U.S. 722, 750 (1991), i.e., the conviction of one who is actually

innocent. Gibbs v. United States, 655 F.3d 473, 47TC{& 2011).

The Petitioner has offered no factual allegations suggesting both cause andc@rejudi
sufficient to excuse her procedural default of this claim. Therefore, thms waldli not support an
award of habeas relief.

B.) Fully Exhausted Claims

The Petitiones remaining claims assert error in denying her motiosuppress (Claim
No. 2), failure to grant her motion to set aside verdict (Claim No. 3), and tlieciingness of
counsel (Claim No. 4). These claims were considered by the state courts agritkeand have
been fully exhausted on either direct appaduring post-conviction proceedings.

The availability of federal habeas corpus relief is limited with regard to clhatshave

been previously adjudicated on the merits in state court. Harrington v. Richter, 562 U.S. 86 (2011).

When a claim has beenjadicated on the merits in state court, the state court adjudication will
not be disturbed unless it resulted in a decision contrary to clearly estabksiezdl law or
involved an unreasonable application of federal law in light of the evidence. 28.18.S.

2254(d); Nevers v. Killinger, 169 F.3d 352, 357 (ir.1999).

In order for a state adjudication to rtaontrary td clearly established federal law, the state
court must arrive at a conclusion opposite to that reached by the UnitexiSipteme Court on
a question of law or decide a case differently than the United States SuprerherCawset of
materially indistinguishable facts. To grant the writ for‘anreasonable applicatibof federal
law, the Petitioner must show that the state calemtified the correct governing legal principle

involved but unreasonably applied that principle to the facts of the\@al$ams v. Taylor 529




U.S. 362, 41213 (2000). In short, the Petitionnust show that the stateurt’s ruling on the
claim beingpresented in federal court was so lacking in justification that there wasoanveti
understood and comprehended in existing law beyond any possibility for fairminded
disagreementHarrington supra at 562 U.S. 103.
1.) Motion to Suppress

The Petitioer was summoned to appear in Juvenile Court with proof of income and
disability in a child support matter. When she failed to appear, the Juvenilej@meatissued an
attachment warrant directing her arrest. Doc. Ne2 2 pg. 4. When officers appearadher
residence to serve the warrant and take the Petitioner into custody, theg tli¢istrong odor of
marijuana in the house. Doc. No.-20at pg. 28. Upon questioning, the Petitioner denied any
knowledge of marijuana in the house and refused to give the officers permission to lsearch t
premisesld. at pgs. 31-32.

At Petitionets request, though, the Sheriff of Humphreys County (Chris Davis) arrived on
the scene and spoke with her. Petitioner then agreed to a search of the premisgsedna s
consent form. Doc. No. 2P at pg. 8. During the search, the Petitioner told theesHithat there
were drugs in her room. Doc. No.-2@t pg. 36. She led them to a small cardboard box containing
what appeared to be marijuana and a white powdery substance, along with aggtdl cicdles
and some plastic bagdsl. at pg. 37. The substances recovered from the box proved to be 13 grams
of cocaine and 38.3 grams of marijualthat pgs. 120-121.

Counsel for the Petitioner filed a motion to suppress evidence of the drugs found during
the search. Doc. No. 20-1 at pgs. 8-9. The trial judge conducted a suppression hearingednd de

the motion, Doc. No. 23, finding that the officers were lawfully on the premises and that they



had obtained appropriate permission to search. Doc. Nd. #0pgs. 1011. On appeal, the
Tennessee Court of Criminal Appeals affirmed this ruling. Doc. Nel®@t pgs. &. The
Petitioner contends that the attachment warrant failed to reflect a findinigethfailure to appear
had been willful, thus rendering the warrant invalid and the subsequent search @ntreepr
illegal. Doc. No. 2 at pg. 4.

The appellate court determined that the attachment warrant had been properly issued
pursuant to state law. Doc. No.-20 at pg. 7. This Court is bound &tatecourt’sinterpretation

of state lawBradshaw v. Richey, 546 U.S. 74, 76 (2005). Thus, the officers did not violate the

Petitioners rights by being on the premises. Moreover, the Petitioner, as well as the owner of the
premises, had given the officers permission to search the premisedoiidettee state aots
rejection of this claim was not contrary to federal law.

2.) Motion to Set Aside Verdict for Uncharged Crimes

In the indictment, the Petitioner was charged with possession with intent todfell a
deliver (1) more than half an ounce of marijuana, and (2) more than half a gramiogcagthin
1000 feet of a school zone. Doc. No:-2@t pg. 4. When the verdict was announced, however, the
foreman of the jury stated simply that the Petitioner had been found guiltselihg and
delivering the drugs, rather thafpossession with intehtDoc. No. 20-4 at pgs. 161-162.

The Petitioner later moved the court to set aside the verdict, claiming that aafa&ate
existed between the verdict and the indictment because the act of possessiotemtivas not
mentioned in the verdictd. at pgs. 174175. Petitionés motion to set aside the verdict was
denied.d. at pg. 176.

After the jury had been polled to insure that the verdict reached during the first et of



trial was unanimous, the judge stated that the jury had deterttie@dhe defendant is guilty as
charged in the indictmeritld. at pg. 163. This observation drew no contemporaneous objection
from the defense. Nor did any juror express disagreement or confusion over therstaldra
appellate court agreed that the verdict was guilty as charged in the iewlicioc. No. 240 at
pg. 8. The facts as developatthe trial support this conclusion. Therefore, the Court finds no
merit in this claim.
3.) Ineffective Assistance of Counsel

Finally, the Petitioner alleges that counsel were ineffective for faifiagopenly and
honestly communicate trstate’spleaoffer.” (Claim No. 4).

The Sixth Amendment provides that a criminal defendant is entitled to the effective

assistance of counséllissouri v. Frye, 132 S.Ct. 1399, 1404 (2012). To establish a violation of

this right, the Petitioner bears the burden of pleading and proving tratdriseys’” performance
was in some way deficienand that the defense was prejudiced as a result of the

deficiency.Strickland v. Washington, 466 U.S. 668 (1984). A deficiency occurs when counsel has

acted in a way that falls below an objective standard of reasonableness umgglingr
professional normdd. at 466 U.S. 688. Prejudice arises when there is a reasomabbbjity
that, but for counselerrors, the result of the proceeding would have been difféceat. 466 U.S.
694.

Where the issue is one of ineffective assistance, review under thdekndrism and

Effective Death Penalty Act fsloubly deferentid, Cullen v. Pinholster, 563 U.S. 170, 190 (2011),

because counsel istrongly presumed to have rendered adequate assistance and made all

significant decisions in the exercise of reasonable professional judty®ieickland supra at 466



U.S. 690.

At the postconviction evidentiary hearing, the Petitioner produced an Affidavit from the
prosecutor which states that she did convey an offer of settlement to Pésittmugisel in advance
of the trial. Doc. No. 246 at pg. 31. The Petitioner testified that she never spoke with her
attorneys about this offer. Doc. No.-26 at pg. 54. One of Petitioremttorneys (Dale Quillen)
acknowledged that a settlement offer had been made but that he did not remember ctimveying
offer to his clientld. at pg. 23. The other attorney (Michael Flanagan) recélede being some
discussion about a plea offer dumh not exactly sure what the nature ofvas......I don't think
that | ever discussed a plea offer with Ms. DiXdd. at pgs. 38-39.

The evidence at the pesbnviction evidentiary hearing, therefore, suggests that it is more
likely than not that a plea offer had been made but that the offer was nevereatissitbsthe
Petitioner* Counsels'failure to notify their client of a plea offer constitutes deficient perforce,

thus satisfying the first prong of&ricklandanalysis Griffin v. United States, 330 F.3d 733, 737

(6" Cir. 2003). A finding of ineffectiveness, however, also requires a showing of
prejudice.Strickland supra. Prejudicewithin the context of a plea offer arises if the loss of the
plea opportunity led to a trial resulting in a conviction on more serious chargjes imposition

of a more severe sententefler v. Cooper, 132 S.Ct. 1376, 1387 (2012).

There is nothing in the record regarding the content of the plea offer made by the

4 The evidence, though, does not completely support this conclusion. In Pestioner
Motion for New Trial, counsel stated tHdthe defendant was penalized via a superceding
indictment for her failure to enter a plea of guilty to the original indictmenhantéhilure to
cooperate as an informant with law enforcenfedbc. No. 20-1 at pgs. 45-46. From this, one
could infer that the Petitioner had been offered a plea settlement but that steel ibje
settlement and chose, instead, to go to trial.

10



prosecution. The Court, therefore, is unable to ascertain whether the loss of this plaadppor
led to a trial resulting in a conviction on more serious charges or the impositioncoé aavere
sentence. The state appellate court determined that the Petitioner had fienédak ta showing of
prejudice sufficient to establish ineffective assistance of counsel. Doc. N® 20pg. 5. This
finding is consistent with the record and is nohtcary to federal law. Given the deference
accorded the findings of the state courts, this Court is obliged to adopt that findihgld that
this claim has no merit.
IV.CONCLUSION

The Petitiones first claim was never properly exhausted in the staiets. The procedural
default of the state remedies for this claim is unexcused. As a consequenceNGlalns
insufficient to support an award of habeas corpus relief.

The state courts determined that the Petitisrially exhausted claims lacked ri€Claim
Nos. 24). The record supports these findings. The petitioner has failed to rebutshmptien
of correctness accorded to the findings of fact made by the state courtseastard convincing
evidence. 28 U.S.G 2254(e)(1). Nor has he shown in what way the legal conclusions made by
the state courts with respect to his exhausted claims are either contrary taroeasonable

application of federal law. Accordingly, these claims have no merit.

ok D Corlomc

WAVERLYA). CRENSHAW, JR.
UNITED STATES DISTRICT JUDGE

An appropriate order will be entered.
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