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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

N.S., by and through his Parent (J.S.), and
S.T., by and through hisParents (M.T. and M.T.),

Plaintiffs,

)
)
)
)
)
V. ) Case No. 3:16-cv-0610
) Judge Aleta A. Trauger
TENNESSEE DEPARTMENT OF )
EDUCATION, KNOX COUNTY )
BOARD OF EDUCATION, and KNOX )
)
)
)

COUNTY,
Defendants.

MEMORANDUM

Pending before the court are two Motidahange Venue: (1) a motion filed by
defendant Knox County Board Bflucation (“KCS”) (Docket Na@b), to which the plaintiffs
have filed a Response (Docket No. 7); anda(®)otion filed by defenad Knox County (Docket
No. 18), to which the plaintiffs have filed a $p®nse (Docket No. 28). Also pending before the
court are three Motions to Dismiss: (1) atioo filed by KCS (Docket No. 6), to which the
plaintiffs have filed a Response (Docked.0); (2) a motion filed by defendant Tennessee
Department of Education (“TDOE”) (Docket No. 11), to which the plaintiffs have filed a
Response (Docket No. 14), TDOE has filed a Réplycket No. 17), the platiffs have filed a
Sur-Reply (Docket No. 22), and TDOE has fie&esponse to the Sur-Reply (Docket No. 25);
and (3) a motion filed by Knoxdlinty (Docket No. 19), to whicthe plaintiffs have filed a
Response (Docket No. 27). For the reasonsidssd herein, the pending motions will all be

denied.
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BACK GROUND*

According to the Complaint in this actigpocket No. 1), the plaintiffs are minor
children with autism and other significant devel@mal disabilities, botbf whom reside in
Knox County and attend (or have attendedymber of KCS schools, which are overseen by
TDOE. The defendants are all in receipt of fatleunding and, therefore, legally obligated to
provide the plaintiffs with a &e appropriate public education (“FAPE”). The Complaint centers
on the allegation that KCS fdtyand staff members have pmoperly misused and overused
isolation and restraint¢aniques on children with disabilitigacluding the plaintiffs, and that
the defendants have failed to take steps to mitigate this problem. According to the Complaint,
the defendants are in direct violation of Tesse®e’s statutory mandate to reduce the use of
restraint and isolation and to develop altaxgapositive behavioral interventions and supports
as well as specific TDOE policies regardihg use of isolation and restraint.

The Complaint specifically alleges that baif the plaintiffs, who have been given
Individualized Education PlafEPs”) and receive speciatiacation services through KCS,
have been subjected to numeroasiecessary and improper incidesitssolation ad restraint at
a number of different KCS schools they haveraded. In many instances, according to the
Complaint, these incidents of isolation or rasit were not accompanidy requisite parental
notifications, were not properly documentedd avere implemented without any attempt to
employ alternative de-escalation strategiesaddition, the records aficidents which were
recorded include only a description of the chilokhavior that purportedly necessitated the use
of the isolation or restraint but do not include amformation about the aecedent factors that

triggered the child’s behaviotJpon inquiry, the Complat alleges, the plaintiffs’ parents were

! For purposes of the currentlyqing Motions to Dismiss, all facts in the Complaint are taken
as true and viewed in the lighiost favorable to the plaintiffs.
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informed by KCS employees that TDOE had instied KCS not to record this information. The
Complaint alleges, however, that gathering thisrmation is critical for the development of
strategies that would eliminate behavioral outbsiamong children with sibilities and, in turn,
obviate the need for isdlan or restraint.

The Complaint further alleges that plaintifS. was subjected to improper incidents of
isolation that caused him to berisk for physical injury, inciding an incident where he was
unsupervised in an area with d@lézal cords and another incidantwhich he was unsupervised
and ran out of the school buildimgd into the roadThese incidents, inonjunction with the
general overuse of isolation and restraint througKCS, allegedly caused N.S.’s behavior at
school to worsen over time, resulting in a nundfdransfers between KCS schools, a period of
homebound schooling, and other emotlanpries including his fearfulness to return to school.
Ultimately, his mother was forced to withdrdawm from public schoolgausing her distress and
leaving her to independently bear the responsibility and expense for his education. Plaintiff S.T.
likewise suffered physical injury during one incident of allegeblysive use of a restraint in a
KCS school. The Complaint alleges that S.T.’s pr@vere not notified of the incident but that
the teacher involved wrote “Anoér f***ed up day in speciad” on her publicly viewable
Facebook page. (Docket No. 1 § 21.) Despitg#rents’ complaints about this incident, no
disciplinary action was taken. Agaias a consequence of thisident and the general overuse
of isolation and restraint, B.was transferred through a number of KCS schools, suspended, and
placed for a period of time on homebound schplcausing emotional trauma to S.T. and
distress to his family.

According to the Complaint, the misusedaoveruse of isolation and restraint is a

systemic problem throughout KCS, evidenced by specific publicized incidents and a generally



disproportionate number of recordedidents of isolation or rastint, as compared to other
school districts in the region of comparableesi Moreover, the Complaint alleges, many of
these incidents involve isolation in smaller areator longer periods of time than is permitted
under TDOE’s own internal regulations. Then@@aint further alleges that KCS employs an
overly broad definition of “emergency” in orde&rimplement isolatiomnd restraint techniques
as a matter of convenience, where TDOE policy permits their use in emergency situations only.
Finally, the Complaint allegesahisolation and restraintearoutinely used throughout KCS
without proper documentation or parental noéifion as required by TDOE. According to the
Complaint, TDOE neither enforces thesei@ek nor issues consequences for KCS’
noncompliance. As a specific example, the Clampalleges that KCS has been implementing
improper isolation in inadequately sized areas fenced in by gym mats and referring to these
events as “time outs” ratherah “isolation,” to avoid comping with TDOE policy, and that
TDOE has been made aware of lssue but taken no corrective action.

Finally, according to the Compldijrthe data on the use oblation and restraint has not
been properly collected by TDOE or reportedhe Advisory Councilor the Education of
Students with Disabilities (th&€ouncil”). The Council, irturn, has made no recommendations
as to how to mitigate the alleged problerMinutes of meetings between TDOE and the
Council show that discussions of this istawe been avoided or postponed and, as a
consequence, no action has been taken by TD@é&tltae or eliminate isation and restraint or
to enforce TDOE's polies governing their use.

PROCEDURAL HISTORY

The plaintiffs initiated tls action on March 16, 2016, hging claims against the

defendants for violations of Tile Il of the Amegins with Disabilities Act, 42 U.S.C. §121(1 e



seq.(the “ADA”); the Individualswith Disabilities Education A¢20 U.S.C. § 1415(e)(2) (the
“IDEA”); and Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 (“Section 504”).
(Docket No. 1.) The Complaint also alleges thatdefendants violateale Special Education
Behavior Supports AcTenn. Code Ann. 849-10-13@4 seq (the “SEBSA”) as grounds to
support the plaintiffs’ IDEA clans. The plaintiffs seek damages, injunctive relief, and
attorney’s fees and costs.

On April 18, 2016, KCS filed a Motion to Changenue, seeking to transfer this action
to the United States District Court for tBastern District of Tenessee at Knoxville under 28
U.S.C. § 1404. (Docket No. 5.)

Also on April 18, 2016, KCS filed Motion to Dismiss thiaction on two grounds: 1) the
plaintiffs’ failure to adminigtatively exhaust all claims under 20 U.S.C. § 1415; and 2) with
respect to the ADA and Section 504 claims, tleenpiffs’ failure to state a claim under Rule
12(b)(6). (Docket No. 6.)

On April 19, 2016, the plaintiffs filed a Rponse in opposition t§CS’s Motion to
Change Venue. (Docket No. 7.)

On April 20, 2016, the plaintiffs filed a Rponse in opposition t§CS’s Motion to
Dismiss. (Docket No. 10.)

On April 21, 2016, TDOE filed a Motion tismiss, accompanied by a Memorandum in
support. (Docket Nos. 11 and 12.) TDOE, likeX@rgues that the plaintiffs are obligated to
administratively exhaust all claims under 20 @. 1415 and have failed to state a Section 504
or ADA claim under Rule 12(b)(6)Finally, TDOE argues that ¢hplaintiffs’ claims under the
SEBSA should be dismissed because the SEBSA does not create a private right of action and

because, even if it did, TDOE would be immune.



On April 26, 2016, the plaintiffs filed a Rponse in opposition to TDOE’s Motion to
Dismiss, along with a number of attachmentsodk®t No. 14.) In thiResponse, the plaintiffs
concede that they are noir@ing a separate cause of action under the SEBSA but raise
allegations of SEBSA violations gnin support of their IDEA claim$.

On May 10, 2016, TDOE filed a Reply in fher support of its Motion to Dismiss.
(Docket No. 17.)

On May 11, 2016, Knox County filed a Motion to Change Venue, incorporating by
reference KCS’ motion and adding some additional related arguments. (Docket No. 18.)
Neither KCS nor Knox County has identified apecific individuals wo would arguably be
either substantially inconvenienced by this@tproceeding in the Middle District of Tennessee
or outside of the court’s subpoena power.

Also On May 11, 2016, Knox County filed a Mari to Dismiss, again incorporating by
reference KCS’ Motion to Dismiss and raisingreoadditional related arguments. (Docket No.
19.)

On May 12, 2016, with leave of court, the pléfs filed a Sur-Reply to TDOE’s Motion
to Dismiss. (Docket No. 22.) On May 18, 201@&jweave of court, TDOE filed a Response to
the plaintiff's Sur-Reply. (Docket No. 25.)

On May 19, 2016, the plaintiffs filed a ReEmse in opposition tinox County’s Motion
to Dismiss (Docket No. 27) as well as aspense in opposition to Knox County’s Motion to

Transfer Venue (Docket No. 28). Both Besses to Knox County’s motions incorporate by

2 For this reason, the court will not addresg mdependent causesation arising directly
under the SEBSA and will treat the allegations regg violations of the SEBSA as relevant
only to support the plaintiffs’ IDEA claims.



reference the plaintiffs’ Respasto KCS’ Motion to Changéenue and Motion to Dismiss,
respectively’ (Docket No. 28.)

MOTIONSTO CHANGE VENUE

Under 28 U.S.C. 8§ 1404(a), “for the conveniencparties and witnessgin the interest
of justice, a district court mayansfer any civil action to anylor district or division where it
might have been brought or to adigtrict or division to which alparties have consented.” With
this statute, “Congress intendedgioe district courts the disetion to transfer cases on an
individual basis by considerny convenience and fairnes¥erobo v. Sw. Clean Fuels, Corp.
285 F.3d 531, 537 (6th Cir. 2002). In ruling on a motmtransfer venue, a district court should
consider case-specific factors, such as “tinvape interests of the parties, including their
convenience and the convenience of potemtislesses, as well as other public-interest
concerns, such as systemic integrity and fairness, which comethedebric of ‘interests of
justice.” Moore v. Rohm & Haas Co446 F.3d 643, 647 n.1 (6th Cir. 2006) (quotiigses v.
Bus. Card Express, In©29 F.2d 1131, 1136-37 (6th Cir. 1991)); acdéedobq 285 F.3d at
557.

The Sixth Circuit has suggested that reléfactors to consider include: 1) the

convenience of the parties and witees;, 2) the accessibility ofieence; 3) the availability of

% In their Responses to both Knox County motjdghe plaintiffs argue that Knox County should
not have been permitted to file additional roo8 beyond those already filed by KCS, and that
the court should not consider Knox Coustpriefing, because Knox County and KCS are
represented by the same counselamdsued as one entity for purpe®f this action (the “Local
Education Agency” as defined by the IDEA). eTplaintiffs assert that the only reason they
named both KCS and Knox Countyagefendants to this action is because the defendants refused
to stipulate as to which is the proper party tobmed. There have been no motions or briefings
filed on this issue. For purposes of the culygpending motions, the court need not resolve the
guestion as to which party is the properlynea local education agency, or which party or
parties will have ultimate liability for the conclualleged in the Complat, and the court will
consider the arguments raised i tiriefings by both K& and Knox County.
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process to make reluctant witnesses testifghd)costs of obtaining willing witnesses; 5) the
practical problems of trying the case most expp@alsly and inexpensivehgnd 6) the interests

of justice. Reese v. CNH Am. LL.674 F.3d 315, 320 (6th Cir. 2009). The moving party bears
the burden of establishing that these faxt@eigh in favor of transferring venu&ee, e.g.,

Picker Int’l, Inc. v. Travelers Indem. C&5 F. Supp. 2d 570, 57Blane v. Am. Inventors Corp.
934 F. Supp. 903, 097 (M.D. Tenn. 1996). @adily, “unless the balance ssronglyin favor of
the defendant, the plaintiff's choice fokum should rarelype disturbed.”Reese574 F.3d at 320
(quotingDowling v. Richardson-Merrell, Inc727 F.2d 608, 612 (61ir. 1984)) (emphasis
added).

As KCS and Knox County have pointed out, wipdaintiffs do not regle in their chosen
forum, their choice should bewgin less weight than would othase be the case. This does not
mean, however, that the pléffs’ choice should be giveno weight; nor does it negate the fact
that it is the moving defendantsirden to demonstrate thahet factors weigh in favor of
transfer. See Ajose v. Interline Brands, Inblo. 3:14-cv-1797, 2015 WL 5773080, at *3 (M.D.
Tenn. Sept. 30, 2015) (“Perhaps Defendant’s mastpelling argument is that the Plaintiffs’
forum choice should not receive deface because Plaintiffs hawe ties to the Middle District
of Tennessee. . . . Yet the absence of deterdoes not alone defeat the Plaintiffs’ forum
choice; Defendant still bearsetlburden on a Section 1404(a) roati’). In this action, even
giving limited weight to the plaintiffs’ choice of forum, KCS and Knox County have simply not
met their burden of showing that this action dtidae transferred to éhEastern District.

KCS and Knox County argue that this action belongs in Knoxville because it arises
primarily from allegations of restraint and isolatipmcedures that were e on the plaintiffs in

KCS schools. KCS and Knox County, however, doatlutress the allegatis involving state-



level policy decisions and practicst form the crux of the gintiffs’ Complaint and provide

the basis for the claims against TDOE alsisstie in this action. Similarly, Knox County argues
that the injuries took place solely in KCS sclsoahd that this supports a policy interest in
adjudicating the matter in Knoxville, citirlg re Aredia and Zometa Products Liability

Litigation, 2008 WL 686213, 3:06-1760 (M.D. Tenn. Ma@g, 2008). (Docket No. 18-1 p. 2.)
The court is not persuaded, howewvbat because the specific isolation and restraint that the
plaintiffs suffered took place in Knoxville, the injas can be said to have been wholly sustained
there, when this action involves allegedijurious policies set by TDOE. Indeed,Anedia

which involved alleged injuries from pharmaceuticsé, the court considered not just where the
plaintiffs were located when the injuriesvééoped, but where the pharmaceutical in question
was marketed, prescribed, and administefdte court ultimatelydund that transfer was
warranted because none of these acts took piabe plaintiffs’ choice of forum, which,
therefore, held no connection teetfacts giving rise to the actioredia 2008 WL 686213.

This case, to the contrary, haslear connection to the Middmstrict, as evidenced by the
allegations against TDOE, which is bdse Nashville, the state capitol.

Next, KCS and Knox County raise the genergluarent that many of the likely withesses
in this case — KCS employees such as schoolrasirators, principalsgachers, and other staff
members who have worked with the plaintiffare located in Knox County and will, therefore,
be inconvenienced by having to travel to Naskwlhd leave their claggyms for longer periods
of time than would be necessary, were the tase tried in Knoxville. KCS and Knox County
have not, however, provided a preliminary witness list. Nor have they actually named any
particular witnesses, or allegady specific facts, to support argument that any witness to the

action (let alone significamtitnesses) would be unreasonatriconvenienced by having to



attend trial in Nashville or wodlbe outside of the court’s sudiena power. Knoxville is only a
three-hour drive from Nashville, and the twoestiare within the same state. Under Rule 45,
KCS witnesses — who are employees of a partigg@ction — are likelgubject to the subpoena
power of the Middle District, which is withithe state of Tennessee where they are employed.
SeeFed. R. Civ. P. 45(c)(1)(B) (“A subpoena n@ymmand a person to attend a trial, hearing,
or deposition . . . within theate where the person residesiisployed, or regularly transacts
business in person, if the persomiparty or a party’s officer; 3 commanded to attend a trial
and would not incur subantial expense.”)

Moreover, other than asserting that TD@4S offices in Knoxville, KCS and Knox
County have not addressed the fact that wgas to this action will likely also include
employees of TDOE and others involved itting state-wide policy, who may be based in
Nashville. It is unknown at this time whethmarticular individualsvho are affiliated with
TDOE and who will be likely witasses in this matter are locatedNashville or Knoxville (or
elsewhere) or will be inconvenienced by eitlomation. KCS and Knox County, however, bear
the burden on this motion to outweigh the plaintiffs’ choice of forum, and they have failed to
provide any specific factual informan in favor of transfer. Whiléhe court recognizes that it is
highly likely that many witnesses in this axtiwould find it more convenient to appear in
Knoxville than Nashville, this fact alonenst sufficient to find that, on the whole, the
convenience of withesses weighs in favor ahsfer, given the deartf knowledge about the
numbers of potential withessitem KCS as compared to thembers of potential withesses
from TDOE or their locations. As for the convemce of parties, this factor likewise does not
lean in favor of transferWhile TDOE has neither joinetbr opposed their co-defendants’

motions to transfer this action to the Easterstiiit, the court notes that TDOE is based in
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Nashville and, therefore, should not be incongeoed by participating ithis action in the
Middle District. To the contrgr TDOE'’s presence as a partytims action leans in favor of
retaining the action here. The piaffs have selected this forumAny inconvenience to KCS or
Knox County does not outweigh thearests of the other parties.

Finally, KCS and Knox County argue that, because the allegations against TDOE involve
only inaction, in terms of failing to set policies thabuld reduce isolation and restraint, TDOE
and its witnesses are somehow lgggificant to this action and, thefore, their interests deserve
less weight in this analysis. First, KCS andKrCounty misstate the allegations at issue, which
clearly include affirmative actions by TDOE c$uas informing KCS not to collect data on
factors that trigger student behawvleading to isolation or resiint. In addition, KCS and Knox
County overlook the fact that rdgmg this matter clearly niges on understanding the policies
and practices implemented by TDOE at a statd.lekirox County attempts to differentiate this
case from a former similar case before this cOrH. v. Tenn. Dep’t. of EdyQ016 WL
236996, 3:15-1014 (M. D. Tenn. Jan. 20, 2016), in wthahcourt retained venue, by arguing
that the instant case —unliké.H.— is not truly about centrakz policies but about individual
instances of restraint and isttan that took place in KCS schaol The court does not accept
this version of the Complaint. While the facts may ultimately show that there has been no
centralized systemic stonduct, this action as alleged- is primarily albut both the misuse
and overuse of restrdiand isolation in KC&ndthe policies and practs of TDOE and the
state that may have improperly caused the oveslisestraint and isolation or allowed it to
continue unchecked.

For these reasons, KCS and Knox County’s biadito Transfer Venue will be denied.
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MOTIONSTO DISMISS

Legal Standard

In deciding a motion to dismiss for failuredtate a claim under Rule 12(b)(6), the court
will “construe the complaint in the light most faable to the plaintiff, accept its allegations as
true, and draw all reasonable infeces in favor of the plaintiff. Directv, Inc. v. Trees87
F.3d 471, 476 (6th Cir. 2007nge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 2002). The
Federal Rules of Civil Procedure require only thalaintiff provide “ashort and plain statement
of the claim that will give the defendant faiotice of what the plaintiff’'s claim is and the
grounds upon which it restsConley v. Gibson355 U.S. 41, 47 (1957). The court must
determine only whether “the claimant is entittecbffer evidence to support the claims,” not
whether the plaintiff can ultimately prove the facts allegédierkiewicz v. Sorema N,A34
U.S. 506, 511 (2002) (quotirgcheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaint’s allegations, however, “mustdmugh to raise a right relief above the
speculative level.”Bell Atlantic Cap. v. Twombly550 U.S. 544, 555 (2007). To establish the
“facial plausibility” requiredto “unlock the doors of discowef’ the plaintiff cannot rely on
“legal conclusions” or “[tjhreadlva recitals of the elements afcause of action,” but, instead,
the plaintiff must plead “factual content thabals the court to draw the reasonable inference
that the defendant is liabfer the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678-79
(2009). “[O]nly a complaint that states a plausiblaim for relief survives a motion to dismiss.”
Id. at 679;Twombly 550 U.S. at 556.

. Analysis
Before examining the primary substaetigrounds for the defendants’ Motions to

Dismiss, the court turns to a defense raised perfunctorily for the first time in TDOE’s Reply
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brief: that TDOE is a separate entity frdyoth the Tennessee State Board of Education (the
“Board”) and the Council and is, tledore, not liable for the statuty obligations of the Board or
the Council that are enumeratiedthe SEBSA and referencedtime Complaint as the basis for
the plaintiffs’ IDEA claims. As noted above etiComplaint contains allegations that TDOE has
violated the SEBSA by not taking concrete actitinseduce or eliminate ¢huse of isolation and
restraint in public schosl TDOE now appears to suggesitfito the extent that the claims
against it are based on this SEBSA mandatewtioag defendant has been named. TDOE has
not, however, made a formal motion before the court to substitute a different agency as the
proper defendant in this action.

Under Tennessee law, the TDOE, the Board, and the Council are three separate entities.
Tenn. Code Ann. § 49-1-20dt seq.(outlining the duties of TDE and providing that it is
headed by the Commissioner of Educati¢re (tCommissioner”)); Ten. Code Ann. § 49-1-301
et seq.(outlining the duties of the Board and pmiwng that it shall be composed of nine
appointed members who are not employees offéderal, state, or tal government); Tenn.
Code Ann. § 49-10-105 (creatirthpe Council; providing that ishall consist of appointed
members, including individuals wittisabilities, the parents of children with disabilities, and
representatives of state and local agencies; amdding that it “shall advisand consult with . .
. the [Commissioner], the [Board],” and otherBhe Tennessee Code, however, also notes that,
“[flor administrative purposeghe [Board] shall be housed inetliepartment of education, but
this shall not allow the [Commissioner] anynadistrative or supervisory authority over the
[Bloard or its staff.” Tenn. Code Ann. 849301(e). In additionthe Commissioner “is
responsible for the implementation of laws oliges established by the . [Board]” and “shall

attend all meetings of the [Board] and may spatathe meetings and make recommendations.”
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Tenn. Code Ann. § 49-1-201(a) and (b). Finalhe Commissioner shall “see that the school
laws and regulations of the [Board] are faithfully executed” and shall “prepare and present to the
[Board] for its approvaldisapproval, or amendment rules aedulations thaare necessary to
implement the policies, standards, guidelines of the [Board] or theducation laws of the
state” Tenn. Code Ann. § 49-1-20)(6) and (c)(20) (emphasis added).

The SEBSA delineates the ttes of TDOE, the Boardthe Council, and the local
education agencies, with resg to the use of isolation and restraint, as follows:

(a) Each school shall maintain atlcords of isolatiomand restraint.

(b) On a semiannual basis, using exissihgdent-level data collection systems to
the extent feasible, each school shall sulaméport to the local education agency
that includes: (1) the number of incide involving the use of isolation and
restraint since the pvious semiannual report; (2)e number of instances in
which the school personnel imposing plegsirestraint or iglation were not
trained and certified; (3)ng injuries, deaths, or property damage that occurred;
(4) the timeliness of parental notificattoand (5) demographic information to
determine whether disproportionate a$¢hese interventions exists.

(c) The local education agency shall tise information obtained from records of
isolation and restraint ideveloping its behavior inteention training program.

(d) The local education agency shall submit information to [TDOE] each year on
the use of isolation and restrain the school district.

(e) Annually, this information shall beported to the [Council] pursuant to 8§ 49-
10-105. This information must also be madadily available to the public. The
[Clouncil shall use this information teeport annually to the [Board] with
recommendations to reduce the use ofaisoh and restrainn public education
programs. The [Board] shall use tBesecommendations as well as data,
documentation and reports to establish pobic strategies oboth to reduce or
eliminate the use of isolatiand restraint in schools.

() The [Board], in consultation witfiTDOE] . . . shall promulgate rules and
regulations concerning theausf isolation orestraint with students who receive
special education services so that isofator restraint isnot used when such
procedures are unsafe, aasonable, or unwarranted.
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Tenn. Code Ann. § 49-10-1306. TDOE points out itisadnly express rolander this scheme is
to collect data from the local agencies ansispaon to the Council, which, in turn, makes
recommendations to the Board, and that it isBbard, not TDOE, that is solely responsible for
establishing policies to reduce the use of isatasind restraint. Given that TDOE is also
required to consult with the Board on rulesl aegulations around these of isolation and
restraint, combined with TDOE’s general gtaty obligation to participate in creating and
implementing Board policies, it is not entirelyal, however, that TDOE’s obligations are as
limited under the SEBSA as it argues. At this staigée litigation, the read is not sufficiently
developed for the court to ascertain whetheOE is liable for any acts and omissions of the
Board that violate the SEBSA. Nor can the tgueclude the possibility that TDOE has failed
to comply with its own obligations under the SEBSA.

Moreover, the court notes that, while allegati of SEBSA violationare raised in the
Complaint, it is not at all clear that they fothe entire basis of th@aintiffs’ IDEA claims.
Even absent a showing that TDOE has violatedSEBSA, the plaintiffs may still be able to

establish that TDOE has failed to provide theitlhh a FAPE, in light of the allegations about

* TDOE also argues that, even if a violatifrthe SEBSA can be shown, a SEBSA violation
cannot form a basis of an IDEA claim becatis SEBSA cannot expand TDOE's obligations
under the IDEA. (Docket No. 17 p. 3T)o support this position, TDOE cit&oe By and
Through Doe v. Board of Education of Tullahoma City Sch&dls3d 455 (6th Cir. 1993)ld()

In fact, however, the Sixth Circuit Doereached the exact opposite conclusion, stating: “it is
settled that even if a school district compliaghwiederal law, it may still violate the [IDEA] if it
fails to satisfy more extensive state paitons that may also be in placddbe 9 F.3d at 457
(internal citations omitted). IDoe the Sixth Circuit found that tretate statute at issue simply
did not create any obligatioa®ove and beyond those enumerateithe IDEA, but the Sixth
Circuit was clear that, if theae statute had done so, the IDEA could have been invoked for
enforcement of the state legislatidBee idat 457-58. The SEBSA clearly creates specific
obligations related to reducing the use of isotatind restraint that go beyond the basic scope of
the IDEA’s requirements. Accordingly, und@oe, these provisions are enforceable under the
IDEA.
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TDOE's failure to enforce its own internal polisiand failure to address the alleged overuse and
misuse of isolation and restraint. The fact (lROE has allegedly failed to comply with the
SEBSA'’s express mandate to reduce or elimittegause of isolationral restraint in public

schools may provide additional support for the plaintiffs’ claims, but determining precisely
whether and how this statute directly obligates TDOE (as opposed to other state entities) is
not necessarily the deciding factor in allowthg plaintiffs’ IDEA claims against TDOE to
proceed.

In response to TDOE’s argument, howevbg plaintiffs have requested leave to add
the Board and the Council as defendants in this attiemgh the plaintiffs maintain that TDOE
is a proper party. The court agrees that, attithis, there is no basis to find that TDOE has been
improperly named and notes that, in additionTOE being potentially liable for its own
actions that allegedly violate thBEA, TDOE may also be liable for its alleged failure to correct
the actions of the local education agencies. tkese reasons, the court will allow the plaintiffs
to add the Board and the Council as defendantisiscaction, but the court will not dismiss the
claims against TDOE.

The court will now turn to tl two primary grounds raisedrfdismissal of the claims —

failure to exhaust and failure ®iate a claim — and, for purposw&sthis analysis, the court will

> TDOE has also raised the argument that nettreeBoard nor the Couihcan be proper parties

to this action because, unlike TDOE, they arestate educational agencies under the IDEA and,
as such, are not tasked wgtoviding a FAPE to students with disabilities. TDOE, thus,
essentially appears to arguatino state agency is liahl@der the IDEA for upholding the
SEBSA'’s mandate to reduce or elivate the use of restraint andlation in public schools. The
court will not reach this question at this stagéhef proceedings, but notes that TDOE'’s position
that the SEBSA is unenforceable through the IDie&ause the entities tasked with carrying out
its provisions are wholly separate from the dgicapable of being sued as state educational
agencies under the IDE#ppears to be untenable.
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not differentiate between the SEBSA obligaedmposed on TDOE and those imposed on the
Board or the Council.
l. Exhaustion

Under the IDEA, state educational ageneiesich as TDOE — are required to provide
administrative impartial due process hearingstadents challenging any matter relating to their
receipt of a FAPE. 20 U.S.€.1415(b)(6)(f)-(g); 20 U.S.C. § 1415(b)(6)(k). While the IDEA
provides for a private right of aon, it requires that plaintiffirst exhaust the administrative
procedures. 20 U.S.C. 8§ 14156ge also S.E. v. Grant Cnty Bd. of E¢d&d4 F.3d 633, 642
(6th Cir. 2008). The Sixth Circuit has held tha rationale behind thesxhaustion requirement
is that:

the IDEA gives the ‘primaryesponsibility . . . for choosing the education method

most suitable to the child’s needs . . state and local educational agencies in

cooperation with the parents guardian of the child.” The federal courts are not

the entities best equipped to craft aR I&r remedial substitutes. They are,

instead, suited to reviewing detailed admirative records, such as those that

would be furnished through due pess hearings . . . under the IDEA.
Long v. Dawson Springs Indep. Sch. Dis87 F. App'x 427, 433-34 (6th Cir. 2006) (quoting
Bd. of Educ. of Hendrick Hudson Cent&h. Dist., Westchester Cnty. v. Rowi#$8 U.S. 176,
207 (1982)) see also Frye v. Napoleon Cmty. Scii88 F.3d 622, 626 (6th Cir. 2015) (holding
that the IDEA “calls for a highlyact-intensive analysis of aitdiis disability and her school’s
ability to accommodate her” and that the adstnaitive exhaustion prodares “ensure that the
child’s parents and educators, adlwas local experts, are first Ime to conducthis analysis”).

The exhaustion requirement for claims brougider the IDEA applgwith equal force
to claims brought under Section 504 and Titlendt arise from the same misconduct that

allegedly violates the IDEA. 20.S.C. 8§ 1415(l) (“Nothing in thishapter shall be construed to

restrict or limit the rights, proceduresicaremedies available under the Constitution, the
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Americans with Disabilitieg\ct of 1990, title V of the Relmlitation Act of 1973, or other
Federal laws protecting the rigtaschildren with disabilities, ecept that before the filing of a
civil action under such laws seeking relief tlsaglso available undé¢his subchapter, the
procedures under subjections (f) and (g) sha#teusted to the same extent as would be
required had the action been brought underdihiihapter.”) (internal citations omittedige
alsoFrye, 788 F.3d at 625. Administrative exhaustiorhefse claims, however, is not required
“when it would be futile or inadequate protect the plaintiff's rights."Donoho ex rel. Kemp v.
Smith Cnty. Bd. of Edu@1 F. App’x 293 (6th Cir. 2001) (citingovington v. Knox Cnty. Sch.
Sys, 303 F.3d 912, 915 (6th Cir. 200@rocker v. Tenn. Secondary Sch. Athletic AS373

F.2d 933, 935 (6th Cir.19898¢ee alsdHonig v. Doe 484 U.S. 305 (1988) (holding that a claim
under the predecessor statute to the IDEAcdtpubceed in federalourt without prior
administrative exhaustion wherecsuexhaustion would be futile).

In arguing that the plaintiffs’ claims this action are subject to administrative
exhaustion, KCS citdglallory ex. rel. BM v. Knox County School Distr{f2D06 WL 3484015,
No. 3:06-cv-112 (E.D. TN Nov. 3@006)) for the proposition thahallenges to incidents of
restraint and isolation are challengeslixiplinary practices, rather than incidents of abuse and,
as such, fall under the IDEA anceasubject to exhaustion whethepught as IDEA claims or as
claims under the ADA or Section 504. (Docket No. Bhje court agrees thtte claims in this
action involving the broad overuaaed misuse of isoleon and restraint fallvithin the IDEA’s
protectiong. In fact, this appears to be concededHgyplaintiffs in that they have, in fact,

brought IDEA claims. The court does not finattlexhaustion is unwamged here because the

® The plaintiffs may, however, al$mve claims that fall outsid# the scope of the IDEA (and
arise only under the ADA and Section 504) furde specific instances in which they were
subject to abuse or neglectaonjunction with the use of isation or restraint techniqueSee
F.H. ex re. Hall v. Memphis City Schg64 F.3d 638, 643 (citing 20 U.S.C. § 1415(l)).
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allegations are outside of the scope of the IDEPhe court does find, however, that exhaustion
is not required because the allegations are sysieamiture and exhaustion would be futile. In
fact, Mallory — as well as the Sixth Circuit case it citdgleore v. Harriman City Schoql4994
WL 18021, No. 92-5572 (6th Cir. Jan. 21, 1994) — invdlgaly challenges to specific incidents
involving the plaintiff studet, rather than raising any allegats of systemic misuse of overuse
of isolation and restraint.

As the court held iW.H, administrative exhaustion would be futile here, where the
primary challenge is not to the individual instas in which the plairffs were subjected to
isolation or restraint but to the systemic failofehe defendants to take measures that would
mitigate the use of isolation and restraint andaeplthese procedures with alternative strategies.
The defendants argue that this casseally about the flure to provide thendividual plaintiffs
with a FAPE and that, accordingly, theaipitiffs should go tlough the administrative
procedures for reviewing their IEPs, including gievisions therein for #nuse of restraint and
isolation. What the defendants overlook, howgigethat, according to the Complaint, the
plaintiffs have been given amgpriate IEPs, and the plaintiftk not challenge their content.

With the exception of the isolated incidents of abusive or negligent restraint or isolation cited in
the Complaint, the plaintiffs do not even asseat #il of the incidents dsolation or restraint

that they experienced could have been awblbeindividual KCS stff members, given the

current state of educational pés and practices throughout K@8d the state of Tennessee.
Indeed, the Complaint does not even detsédlcircumstances surrounding the numerous

incidents of restraint and isolation the ptdfa have allegedly experienced. Rather, the
Complaint alleges that, had staff membersiueckdifferent types of training, had TDOE's

internal policies been enfoed, had parents been notifiedlanvolved, and had data been
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collected on the antecedent facttirat triggered the plaintiffsiangerous behavior, the context
could have been changed, such that the uselatisn and restraint wodlhave been avoided or
reduced, sparing the plaintiffs from the cumulagfiects of frequent usend misuse of isolation
and restraint procedures.

While the defendants are correct that the atlega in this action a& texturally different
from those at issue W.H, the court is not persuaded thastsignificantly changes the final
analysis.W.H.involved a challenge to a clear aaxpresgunding policy established by TDOE
and implemented by KCS. This case, by catirehallenges KCS’s unofial practices that
allegedly violate state law and TDOE policiaad TDOE's failure to take more proactive
measures to enforce its existing policies anctéate new policies and strategies. Arguably, the
claims against KCS for violating TDOE's already existing policesld be administratively
exhausted through TDOE. Requiring sughaustion, however, would require treating the
allegations at issue in this amti as isolated incidents of resitaand isolation that TDOE should
have the opportunity to address piecemeal. Adhis s simply not consistent with the court’s
reading of the Complaint. While the Complaafieges a number of irsénts of isolation and
restraint used on the plaintiffs gtithrust of the Complaint is that all of these incidents resulted,
in part, from 1) TDOE’s commuoated disregard for enforcing its policies as well as widespread
implementation of isolation and restraint avatter of convenience thughout KCS and 2) all
defendants’ failure to implement alternativeipiels and strategiesMoreover, it would be
impossible to parse the effects on the plaintiffamf individual isolatia or restraint from the
alleged cumulative impact of a widespread padrasive practice. Finally, the express purpose
behind the administrative exhausti@guirement — the ability to review educational placements

at the local level — does not appiythe issues in this actiofhe plaintiffs are not asking the
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court to conduct a thorough reviefall aspects of the plaintiffeducational needs. They are

raising the specific question of whether the ddénts have failed to implement measures, in

keeping with Tennessee’s statytonandate, that would reduce thee of isolation and restraint
in public schools as a matterfstem-wide policy and practice.

The court also acknowledges the defendasdatcerns that, by avoiding exhaustion
through allegations ahactionrather than challenges to ameass policy, there is a danger that
anyIDEA claim could avoid exhaustion if it &ccompanied by the vague allegation that there
must have been something the local ane stgencies could hadene that would have
prevented the alleged misconduct. The court fihdsever, that this is not the case here. The
plaintiffs have pointed to speaifexamples of actions taken by the defendants (the use of “time
out” terminology to replace “isolatidrat the local levelinstructions not ta@ollect certain types
of data at the state level),espfic incidents that should hameade the defendants aware of a
problem (publicized events involving the udetimeouts,” a dispoportionate number of
incidents of isolation and restnain KCS as compared to othschool districts), evidence that
the problem is widespread (although there arg tmb plaintiffs, they attended a number of
schools throughout KCS), and sfiiecstate statutory mandates that the defendants have
allegedly failed to uphold (asithout in the SEBSA).

As the court recently held W.H, the court is persuaded Hye Second Circuit holding
in J.S. ex rel. N.S. v. Attica Cent. S¢B886 F.3d 107, 114-15 (2d Cir. 2004) (acknowledging
“the importance of exhaustion in ‘textbook’ cagessenting issues invohy individual children
where the remedy is best left to educational egpmperating within the framework of the local
and state review procedures” but holding thdtaesstion was not required because the claims did

not challenge the content of the individual IBER, instead, challengede school district’s
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failure to prepare and implement IEPs on a wicEesbasis along with other systemic oversights
involving proper notifications to pants and training of staff). DOE argues that this case is
more akin to the Ninth Circuit caddoeft v. Tucson Unified School Distr(&67 F.2d 1298 (9th
Cir. 1992)). (Docket No. 12 pp. 7-10.) Hoeft the Ninth Circuit held tht even allegations of
system-wide blanket practices that violate thEADare not necessarily sufficient to overcome
the exhaustion requirement, where the practicespkoe at the local levaind can be subject to
state-level reviewHoeft 967 F.2d at 1307. This holding coadts with the Second Circuit’s
ruling in J.S that even local-level policies and practioegd not be administratively exhausted
because of the danger of inconsistent findingstha uncertainty that the administrative process
is equipped to handle system-wide adjudications.
Not only is the court, as notedW.H., persuaded to follow the logic &S, the court
also notes two critical factedistinguishing this case froHoeft First, this case — unlikdoeft
— does nosolelyinvolve local-level praates, but includes clear albenges to state-level
conduct. SecondHoeftinvolved claims against local eduicatal agencies in Arizona, and the
court expressly noted that Arizopeovides an alternative administrative process for challenges
to school board policies thatsgparate from the administrative process for disputes centering on
individual student IEPs. It is holear from the record that, to the extent that local level policies
are at issue in this action, any such admintisgaeview procedures are available in Tennessee.
For these reasons the court will not reqgtire plaintiffs to exhaust administrative
procedures before proceeding with their claand will not dismiss any of the claims on this

ground.
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[. Failureto Statea Claim

Section 504 provides that “[nJatherwise qualified individuakith a disability in the
United States . . . shall, solddy reason of his or her disabilitye excluded from participation
in, be denied the benefits of, or be subjettediscrimination under any program or activity
receiving Federal financial assistance . . .”. €Tlitlis nearly identicalvith the exception of
covering even public servicesathare not funded by federal fimaal assistance. 42 U.S.C. §
12132 (“[N]o qualified individual with a disabilitghall, by reason cfuch disability, be
excluded from participation in or be denied thadfés of the services, pgrams, or activities of
a public entity or be subjected to discriminatby any such entity.”) As discussed above, the
IDEA expressly provides that ptaiffs may bring a private righaf action for denial of a FAPE
under Title Il and Section 504, as well as einthe IDEA itself. 20 U.S.C. § 1415(§ee also
Campbell v. Bd. of Educ. of Centerline Sch. DE.F. App’'x 162, 166 (6th Cir. 2003)
(“Generally, the [IDEA], as amended 20SJC. 88 1400-20, informs a Rehabilitation Act
discrimination claim which is buttressed by allégas that a public schédistrict failed to
appropriately accommodate a handicapped stigdextraordinary educational needs.”).

The Sixth Circuit has held, h@wer, that in order to succeed on a Section 504 claim in
this context, “more harm is reqa than a denial of [FAPE].N.L. ex rel. Mrs. C. v. KCS Cnty
Schools 315 F.3d 688, 695 (6th Cir. 2003). In partazuthe Sixth Circuit has held that, in
addition to proving the denial of a FAREBder the IDEA, “the Rehabilitation Afitrther
requiresthat the [plaintiff] must ultimately provedhthe defendant’s failure to provide [the
plaintiff] with a [FAPE] wasdiscriminatory Surmounting that evideatly hurdle requires that
eitherbad faith or gross misjudgmemtust be shown before a 504 violation can be made out, at

least in the context of the echtion of handicapped childrenCampbel] 58 F. App’x at
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167(emphases added) (intel citations omitted)see also Hill v. Bradley Cnty Bd. of Edu295

F. App’x 740, 742 (6th Cir. 2008) (holding thaetk was no Section 5@blation where there
was no allegation of “deliberate indifference,” white court defined as “more than a collection
of sloppy, or even reckless, oversights”). ThelSRircuit has expressly ltkethat this element

of discriminatory intent applies as well tal€ill claims in the edcation context and that

“[a]part from [Section 504’s] limitation to deniatsf benefits “solely” by reason of disability

and its reach of only federally funded —cgposed to “public” — entities, the reach and
requirements of both statutase precisely the sameS.S. v. Eastern Ky. Unj\b32 F.3d 445,
452-53 (6th Cir. 2008) (quoting/eixel v. Bd. of Educ. of N,287 F.3d 138, 146 n. 6 (2d Cir.
2002).

According to the defendants, the plaintiffave not alleged anything related to the
additional element of discriminatory intent necegsa plead a Section 504 or Title Il claim.
The court disagrees with this alsenarrow reading of the CompldinThe plaintiffs, in alleging
that the defendants have allowtbeé pervasive misuse and overws isolation and restraint on
students with disabilities tbughout KCS as a matter of convemie, and have taken no action
to curb this practice (in expss violation of state educatiomtp can easily raise the inference
that the defendants have acbedbad faith or with gross mjudgment, in violation of the
plaintiffs’ rights. It is clear tht the plaintiffs may have a di€filt burden to actually prove this
additional element of discriminatory intent tdri@r of fact, but it is equally clear that the
plaintiffs have put forth enoughf a foundation in the Complaint that they should have the
opportunity to further develop the recomblgporoceed with these causes of action.

TDOE, in particular, argues that it has medinteraction with the plaintiffs and has no

statutory obligations to the plaintiffs under BBEBSA (the position that is discussed more fully
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above) and, therefore, it cannot be said to lzted with deliberate indifference to the
plaintiffs’ rights under Section 504 and the ADA. discussed, above, however, at this stage in
the proceedings, the court cannot determinethiieae is no means by which TDOE can be found
to have violated the SEBSA, nor can tioeit find that TDOE's policies could not have
otherwise denied the plaintiffs access to @EAunder the IDEA. As to whether any such
misconduct was carried out with deliberate ffetlence or gross misjudgment, this is, again,
clearly a factual question thagquires further development of the record. The Complaint,
however, raises sufficient allegans to proceed. TDOE's argient that it had no direct
knowledge of the specific incidert$ isolation and restraint involving the plaintiffs is irrelevant
in light of the allegations that TDOE had krledge of system-wide problems but chose not to
address them. In fact, for the same reasloaisthe plaintiffs’claims do not require
administrative exhaustion, the court finds ttet claims have been properly alleged: these
claims are not merely challenges to the spealfeged incidents involwg the plaintiffs, but are
challenges to blanket policies hif of the defendants that credtthe context in which the
plaintiffs were subjected to nwerous incidents of restraint aisblation that allegedly could
have been avoided.

Accordingly, the court will not dismiss amy the Title 1l or Section 504 claims under

Rule 12(b)(6).
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CONCLUSION

For the foregoing reasons, the Motions to Change Venue and Motions to Dismiss will be
denied. Also, as discussed above, the cailirorder that the plaitiffs may amend the

Complaint to add the Board and the Council as additional defendants.

Pt tomg—

ALETA A. TRAUG
UnitedStateDistrict'Judge

An appropriate order will enter.
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