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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

N.S.,by and through his Parent (J.S.), and
S.T.,by and through hisParents (M.T. and M.T.),

Plaintiffs,

)

)

)

)

)

V. ) CaseéNo. 3:16-cv-0610
) Judge Aleta A. Trauger

TENNESSEE DEPARTMENT OF )

EDUCATION, TENNESSEE STATE BOARD )

OF EDUCATION; KNOX COUNTY BOARD )

OF EDUCATION, and KNOX COUNTY, )

)
Defendants. )

MEMORANDUM

Pending before the court are two motionse Tilst is a Motion to Strike (Docket No.
69), filed by defendants Knox County and Knoou@ty Board of Education (collectively “the
Knox Defendants”), to which the plaintiffs haffeed a Response in opposition (Docket No. 75).
The second is a Motion to Dismiss for Lack ofl&kL2(b)(1) Subject Magt Jurisdiction filed by
the Knox Defendants (Docket No. 78), to whibk plaintiffs have filed a Response in
opposition (Docket No. 79), the Knox Defendantgehfiled a Reply (Docket No. 81), and both
sides have filed Memoranda of supplement#hauity (Docket Nos. 84, 90). For the reasons
discussed herein, both motions will be denied.

BACKGROUND & PROCEDURAL HISTORY

This education discrimination action wagtially filed on March 16, 2016 against the
Knox Defendants and the Tennessee Departmdbdatation (the “TDOE”), bringing claims
under 1) Tile Il of the Americans with Disabilities Act, 42 U.S.C. § 121&kq.(“Title 117); 2)

the Individuals with Disabilities Education A&Q0 U.S.C. § 1415(e)(Zhe “IDEA”); and 3)
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Section 504 of the Rehabilitati Act of 1973, 29 U.S.C. § 794S&ction 504”). The action is
based on allegations that the minor plaintiffepvare developmentally disied and in need of
special education services, have suffered ieguwhile enrolled in Knox County schools, which
are overseen by the TDOE, due to the Knox Daéats’ policy and practice of allowing and
promoting the misuse and overuse of isolation and restraint techniques on students with
disabilities. (Docket No. 1.Dn July 14, 2016, the court issued an Order denying motions by the
Knox Defendants and the TDOE to change vemdeta dismiss the actidior failure to exhaust
state administrative remedie@Docket No. 39.) In theceompanying Memorandum (Docket
No. 38 (the “Prior Opinion”)), faniliarity with which is presuma, the court outlined the details
of the allegations in this action, as well asphecedural history up tthat point in time.
Therefore, a full recitation of this information will not be repeated herein.

l. The Prior Opinion and the Amended Complaint

Briefly, the Prior Opinion explained that adnstrative exhaustion is generally required
prior to bringing suit irffederal court for claims that arif®m the alleged denial of the free
appropriate public educationHAPE”) guaranteed by the IDEA. In discussing this general
administrative exhaustion requirement, th@POpinion cited theSixth Circuit casé-ry v.

Napoleon County Schoglg88 F.3d 622 (6th Cir. 2015) (the “Sixth Circlly Opinion”). As

noted in the Prior Opinion, the Sixth Circkity Opinion explainghat the exhaustion

requirement stems from the efficacy of having a student’s individualized education plan (“IEP”)
reviewed first at the local lelze(Docket No. 38, pp. 17-18.) &HPrior Opinion then held that

the instant action meets the narrow exceptiaimécexhaustion requirement — outlined in

Donoho ex rel. Kemp v. Smith County Board of Educafibr;. App’x 293 (6th Cir. 2001) —

made for cases where such exhaustion woufdtile. The Prior Opinion also cited the Second



Circuit casel.S. ex rel. N.S. v. Attica Central Scho886 F.3d 107, 114-15 (2d Cir. 2004),
which held that administrative exhaustion is futile and should not be required where an action
challenges systemic practices by the defendantekete to the provision of a FAPE to all
special education students, mtlthan challenging the contesr implementation of any one
student’s IEP. The Prior Opinion dmbt, however, cite to the Sixth Circiity Opinion with
respect to the futility exception to the exhaustiegquirement (nor is that exception discussed in
the Sixth CircuitFry Opinion cee788 F.3d 622)).

The Prior Opinion ultimately held that exhias would be futile in this action because
the plaintiffs have sufficiently alleged a systemroblem that reverberates throughout the Knox
County school system and has been un-mitigaiédet encouraged — by the TDOE. The Prior
Opinion further noted three primary factors that against requiring atinistrative exhaustion
here: 1) it would be inefficient to addresse thsues in this action by looking at individual
instances of isolation and restraint on a pieg&asis, 2) requiring administrative exhaustion
through the TDOE would overlookedhallegations of misconduct by the TDOE itself, and 3) the
purpose of the administrative exhtias requirement — to allow local level review of IEPs by the
parties most familiar with a student’s needs rasrelevant here, where the dispute is not about
the IEPs of the individual plaiffits, but about system-wide practices.

Finally, the Prior Opinion directed the plaintitfs file an amended complaint for the sole
purpose of adding the Tennessee State Bodedlatation (the “TN Board”) and the Tennessee
Advisory Council for the Education of StudentghaDisabilities (the “Council”) as defendants
to the action. This was in response to somestipes raised in the TDOE's briefing about which
state educational agencies are liable for the misconduct alleged hettee ahaintiffs’ express

request to add these additional entities as parties.



On July, 15, 2016, in keeping with the Pr@pinion, the plaintiffs filed the Amended
Complaint, adding as defendattte TN Board and the Council. (Docket No. 41.) Other than
adding a description of thesdditional defendants and adding tiemes of these defendants to
some of the specific factual@dations that had previoushamed only the TDOE, the Amended
Complaint is nearly identical to the initial Colat filed in this action and considered in the
Prior Opinion.

On July 27, 2016, the Knox Defendants filedsaaswer to the Amended Complaint.
(Docket No. 44.)

On December 15, 2016, the parties collectividyl a proposed Order of Dismissal to
dismiss with prejudice all clainegainst the Council, on the groundatth is not a true party in
interest to this action (Dock®&lo. 68), and this proposed Ordeas entered by the court the
following day (Docket No. 71).

. The Motion to Strike

Also on December 15, 2016, the Knox Defendéited a Motion to Strike (Docket No.
69), along with a Memorandum in support (DodKet 70), seeking to strike paragraphs 22
through 24 from the Amended Complaint on theugnds that the allegations therein are untrue
and are offered only for inflammatory purpas@&aragraphs 22 through 24 of the Amended
Complaint read as follows:

In the last two years, S.T. hadfeued numerous unnecessary isolations,
restraints, or abuses. tine 2014-2015 school year, while at Amherst Elementary
School in Knox County for third gradg,T. was placed in a “contained”
classroom with other children with dishties. There, an aggressive teacher
engaged in numerous inappriate restraints and isdlons and abuse and did
cause S.T. injury. Although notice was goten to S.T.’s parents, they heard
from S.T. himself. By looking at Falseok, they discovered the teacher to have
publicly written: “Another f***ed up day in sgcial ed.” The parents reported this
to Knox County Schools but no disciplinagtion was taken or made known to
the parents. Nor was additional trainadgpout de-escalation techniques or proper



positive behavior interventions undertaken.

(Docket No. 41 1 22-24.) This exact language alss present in the initial Complaint filed in
this action. (Docket No. 1, 11 20-22.)

To support their Motion to Strike, the Kn®efendants attach the Affidavit of Micah
Hagood, who was plaintiff S.T.’s third grade teached is apparently the teacher referenced in
the Amended Complaint as having posteddtiment on Facebook quoted above. (Docket No.
70-3.) In his affidavit, MrHagood denies having personally rasted or isolated S.T. but
acknowledges that other teachers who were mesvdfex Crisis Team at S.T.’s school did so
during the time that S.T. was in Mr. Hagood'asd. Mr. Hagood also generally denies abusing
S.T., causing him injury, or making any socialdi@epostings that exprely named or concerned
S.T. Mr. Hagood admits, however, that he didtghe language quoted above, though he states
that the post was made on Twitter rather thaoebook. Also, while Mr. Hagood admits that
this post was made during the school year whenva$.a student in his dg, he states that the
post referenced a September 2014dant involving another studetitat did not concern S.T. in
any way and that the post was intended teibeed only by Mr. Hagood’s family and friends,
not publicly. Mr. Hagood also recounts that S.pasents brought this posting to the attention
of the school where Mr. Hagood was employearch of 2015 and that, as a result, Mr.
Hagood was disciplined for inappropriate use aiaamedia, and his contract was not renewed
for the following school year.

Documentation of disciplinary action by S.Tsshool against Mr. Hagood is attached to
the Motion to Strike as welnd it shows that Mr. Hagood was admonished about the proper use
of social media (though there is nothing in this documentation about any other disciplinary action

taken, nor does this documatibn explain or referenddr. Hagood’s non-renewal for the



following school year). (Docket No. 70-7.) TKaox Defendants also attach to the Motion to
Strike another document that ports to confirm that the social media post in question was made
on a day when S.T. did not have any recorded\befa issues at school(Docket Nos. 70-5.)
Also attached is an entirely separate samiatlia posting that the Knox Defendants claim was
also discussed by the parties in connection WithHagoood’s use of social media, but which is
not referenced in the Amended Complaint. (Docket No. 70-4.) Finally, the Knox Defendants
attach an email exchange between their counsel and counsel for the plaintiffs, in which the
plaintiffs’ counsel admits that the postiggoted in the Amended Complaint was made on
Twitter rather than Facebodk.

On December 22, 2016, the plaintiffs filadResponse in opposition to the Motion to
Strike. (Docket No. 75.)

1. The Rule 12(b)(1) Motion to Dismiss the Amended Complaint

On January 3, 2017, the Knox DefendantgifdaeMotion to Dismiss for Lack of Rule
12(b)(1) Subject Matter Jdliction (Docket No. 78), alongith a Memorandum in support
(Docket No. 77), once again arguing — among othagth- that the plaintiffs should have been
required to administratively exhaust their claini$his argument was already rejected in the
Prior Opinion denying the Knox Defendantstlea 12(b)(6) motion on the same grounds but,
this time, the Knox Defendants frame the argunasra basis to challenge the court’s subject

matter jurisdiction over this actiamder Rule 12(b)(1). Attached to the Motion to Dismiss is the

! The email contains a photo of the posting.e Rmox Defendants assert that, when enlarged, it
is clear that the date on the posting corresptmtlse September 2014cident involving a

student other than S.T. that Mr. Hagood refeesnn his affidavit, rather than the date
approximately six months later when S.T.’s pasecomplained about the posting to the school.
The date of the posting is not viewable fromdileeument in the record, but the court finds this
entire discussion to be irrelevafir the reasons discussed moryfin the subsequent analysis
section.



Affidavit of Honorable Ann Johnson (Retired) former Administrative Law Judge for the
Tennessee Department of Statéjch discusses the qualificatioasd training okdministrative
law judges in Tennessee, provides some dethdsit the types of cases they handle, and
expresses the opinion that thexe equipped to handle, and reaglyt do handle, claims brought
under the IDEA, including thosedhpose large-scale systemialténges. (Docket No. 77-1.)
On January 30, 2017, the plaintiffs filed a Resge in opposition to the Motion to Dismiss
(Docket No. 79) and, on February 14, 2017, the Kbefendants filed a Ry (Docket No. 81).

On February 22, 2017, the United States Supreme Court vacated and remanded the Sixth
Circuit Fry Opinion that was cited by the courttive Prior Opinion to illustrate the basic
exhaustion requirement for FAPE-related claifasy v. Napoleon Cty. Sch4.37 S.Ct. 743
(2017) (“Supreme Couftry Opinion”). On February 28, 2017 jtvleave of court, the plaintiffs
filed a Memorandum of Supplemental tAarity discussing the Supreme Cokiry Opinion.
(Docket No. 84.)

On March 13, 2017, the Knox Defendafitisd a Motion for Leave to File a
Supplemental Memorandum of Law, aisith respect to the Supreme Cokry Opinion. In the
body of the attached proposed Supplementahdtandum, the Knox Defendants argue that, in
light of the Supreme CouRry Opinion, the court should reconsidhe Prior Opinion’s denial
of their Rule 12(b)(6) Motion to Dismiss, thougkeyhhave made no such official motion (and, in
any event, such a motion would be redundanhefpending Motion to Dismiss for Lack of
Subject Matter Jurisdiction, whigk based, in part, on the saméaustion issue that they argue
is impacted by the Supreme Cokry Opinion).

On March 14, 2017, the plaintiffs filed a$p®nse to the Motion for Leave to File a

Supplemental Memorandum of law, indicatingttthey are not opposed to the filing of a



memorandum to discuss the Supreme CeyrtOpinion but that thego oppose the request that
the court reconsider the Pri@pinion. (Docket No. 87.) OMarch 16, 2017, the court granted
the Knox Defendants’ Motion for Leave to féeSupplemental Memorandum of Law (Docket
No. 89) and the Knox Defendants filed th&upplemental Memorandum on the same day
(Docket No. 90).

MOTION TO STRIKE

Motions to strike are governdyy Rule 12(f), which states thatcourt “may strike from a
pleading an insufficient defea®r any redundant, immaterial, impertinent, or scandalous
matter.” Fed. R. Civ. P. 12(f). The Sixth Circhi#s held that striking factual material from a
pleading is a remedy to be used “sparingly byctharts” and, thus, only when the material to be
stricken “has no possible rélan to the controversy.’Parlak v. U.S. Immigration and Customs
EnforcementNo. 05-2003, 2006 WL 3634385 *1 (6th Cir. Apr. 27, 2006) (qudBrayvn &
Williamson Tobacco Corp. v. U,201 F.2d 819, 822 (6th Cir. 1953)). Rule 12(f) also provides
that a motion to strike by a party must be mpuder to the party’s respding to the pleading, or
within 21 days of the pleading being servedafresponse is allowethough a court can act on
its own, without a motion by a party, to strike material from a pleading where warranted.

The Motion to Strike is clearly untimelyNot only did the Knox Defendants neglect to
move to strike the language in question fromitfitial Complaint, despite bringing a different
Rule 12 motion as to that pleading, but they dislonot file the instant Motion to Strike until
months after the Amended Complaint was filed &y had filed an Answer thereto. They now
attempt to justify this untimeliness by claigithat they have uncovered during the discovery
process the fact that the allegations in thdlehged paragraphs of the Amended Complaint are

untrue. They further argue that the untimedis of the motion shouftbt preclude the court



from exercising its own discretion, under Rule L@ strike the challenged language from the
Amended Complaint. Ultimately, the court need not reach the question of whether the motion is
properly before the court at this time becausgectburt finds that the motion is anyway wholly
without merit, and, for the reasons discussdadvibethe court will neither grant the Motion to

Strike nor exercise its own discretion takst the challenged language from the record.

l. Alleqgations That Paragraphs 22-24 Are Knowingly False

As an initial matter, the Matin to Strike, along with the atflaed evidence, appears to be
an attempt to force the court tesodve a factual dispui this early stage a@he litigation, before
discovery has even been completed. The Kndemants argue that tmecord clearly shows
that the allegations in paraghs 22 through 24 of the Amended Complaint are false, and they
suggest that the plaintiffs matieese knowingly false allegatiomsan intentional effort to
disparage them. Accordj to the Knox Defendants, it is therydalsity of the allegations that
renders them irrelevant and scaleda and, therefore, subject to being stricken. In particular,
the Knox Defendants state that these allegatitsinfairly prejudice the court against them
because they are “manifestly untrue, impertinantl scandalous” and “are clearly offered for
the purpose of inflaming the seniiies of this Court againstliem].” (Docket No. 69, p. 1.)
The record, however, does not support a definfingding that the allegations in paragraphs 22
through 24 are false, let alone ading that the plaintiffs inteionally included them in the
Amended Complaint despite knowing of their falsity.

In the paragraphs in question, the plaintsif®ply allege that S.T. was subjected to
numerous inappropriate isolatioasd restraints whilee was a student in third grade at a Knox
County school, that a teacher of S.T.’s thediryposted the comment “another f***ed up day in

special ed” on social media, that S.T.’s parents complained to the school about these issues, and



that the school responded ingdately. The evidence the Knoxf@edants have placed in the
record actually affirms, ratherah disproves, the truth of atlgt some of these allegations.
According to the Knox Defendants’ own proffer@ddence, 1) S.T. was subjected to at least
some isolations and restraints during the coafges third grade school year in a Knox County
school (if not by his primary classroom teaghdr. Hagood, then by other members of a school
crisis team), 2) Mr. Hagood posted the comtmproted in the Amended Complaint on social
media during that school year, 3) S.T.’s pareotsplained to the school about the comment and
other issues, and 4) Mr. Hagood vaasciplined solely with respetd his use of social media.
The remaining factual questions — whether tbhéattons and restraints imposed on S.T. were
improper or unnecessary, whether the schoofparse was adequate, and whether the social
media posting evidenced a dysfunctional environment in Knox County’s special education
classrooms — are all open questions that canndtskould not, be resolved at this time.

Mr. Hagood'’s denial of his own personal involvemin restraining or isolating S.T., as
well as his denial that he ever abused pred S.T., reveals only Mr. Hagood'’s account of the
circumstances and does not constitute a finarohétation of the truth. Moreover, the Amended
Complaint does not name Mr. Hagood, specificalythe teacher who card out isolations and
restraints on S.T. and, thus, @ilkegations about the isolationsdarestraints that S.T. endured
are not even necessarily incatent with Mr. Hagood'’s statemisn As for the timing of Mr.
Hagood’s social media posting, whether the pdstmed to S.T. or to another student, and
whether Mr. Hagood intended the post to beliplybviewable, these matters are not only
unresolvable factual questionstlits time, but also do not calltmquestion the veracity of the
allegations in the Amended Complaint, whi&mply state that the comment was posted by

S.T.’s teacher during the schg@ar when S.T. was in Mr. Hagood’s class. The Amended
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Complaint does not reference any particular date on which this posting was made, nor does it
limit the allegations about S.T.’s negative treatmersichool that year tany particular date.
Moreover, the Amended Complaint centers degations of system-wide misconduct and, so,
the fact that the post might halseen intended to be about adsnt other than S.T. neither
undercuts the allegation that thest reflected negatively on S.Tclassroom environment, nor
does it render the post irrelevant to the largeritief allegations givingse to this actiof.
Finally, the evidence showing that Mr. Hagomds disciplined for his social media use
does not show that he, or anyone else, recawngdliscipline for any ahe other issues that
S.T.’s parents were concerned about — naitiieyoverall environment in the special education
classrooms surrounding the use of restraints andtisnt and the alleged denial of a FAPE to
S.T. and other special needs students. Thisaggl therefore, does not negate the plaintiffs’
allegations that the issues raised by S.T.’s parents were inadequately dealt with by the
defendants. Specifically, the fact that Mr.gdad was disciplined for siuse of social media
does not discredit the allegatiathsit other types of disciplingere not issued and that no
additional training on the use blation and restraint was offered. Nor does any of the
evidence disprove that the plaintiffs were wage that any discipline whatsoever had been

meted out.

% The Knox Defendants frame the allegations relaietie social media o as the product of a
scheme by S.T.’s parents to uncover somethinflattering that Mr. Hagood posted online,
frame it as though it were about S.T. whecietarly was not, repothe post to the Knox
Defendants in order to have Mr. Hagood unyadlisciplined, and then use the incident to
improperly support the plaintiffs’ gal claims. Even if all of this were true, — a determination
that the court cannot make at this time vathundeveloped record — this would not undermine
the veracity or the relevance of the actual allegations in the Amended Complaint. The
allegations would still stand to support a cldirat S.T. was in an environment that was not
serving his needs, including having a teacher who posted negative comments about the
classroom on social media, and that the scho@ddd respond to S.T.’s parents’ complaints in
an adequate manner.

11



The only allegation in the Amended Complairdtthppears from the record to be clearly
false, as admitted by the plaintiffs’ own counsel in an email (Docket No. 70-6) and by the
plaintiffs in their responsive lafing (Docket No. 75, p. 3), is trelegation that the social media
posting was made on Facebook, when it was really ggost€witter. The court finds this to be a
wholly immaterial and harmless error that hasearing on the substance of the allegations in
the Amended Complaint and the issues raised iratitien. It will, therebre, not be considered
as a basis to strike any portiof the Amended Complaint.

. Argument That Paragraphs 22-24 Should Be Stricken

More importantly, even if the allegations in paragraphs 22 through 24 of the Amended
Complaint are ultimately proven to be false, thigot grounds to ske a pleading, absent a
showing that the allegations meet the Ruld)1l&{teria of being redundant, immaterial, or
scandalous. The Knox Defendants argue that tbgatlons are irrelevasimply because they
are untrue and scandalous because the plaintiffs knew them to be patently untrue at the time the
Amended Complaint was filed. The Knox Defendartsnot only unable to prove that to be the
case, but they cite no authority for the proposithat the remedy fa plaintiff's knowingly
making false allegations in a pleading is tikstthe allegationsThe entire purpose of the
litigation process, including discovery, is for thier of fact to ultimately determine the facts
based on a thorough investigation and presemtdiy the parties. By their very nature,
pleadings will often contain alletians that are ultimately found to be untrue, but this does not
render the pleadings improper or subject tmeaitricken at the beginning of the litigation
process. Otherwise, as thaiptiffs point out, courts woulde overwhelmed with motions to

strike allegations whenever thaye factually denied by defendants.
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Aside from the assertion that paragrap@shrough 24 of the Amended Complaint were
pled despite being known to be umythere is no other basis tadithat they are irrelevant or
scandalous. In fact, the allegations in pardgse® through 24 not onlydhlight the particular
injuries S.T. allegedly suffered as a resulthaf special education environment provided by the
defendants, but also provide an illustratiohotv the alleged policies and practices being
challenged in this action played out on an individeel. These allegations are, therefore,
highly relevant. The Knox Defendants citghnson v. County of Maconido. 08-10108, 2008
WL 2064968, * 1 (E.D. Mich. 2008), for the projteen that scandalous language should being
stricken from a pleadingThe district court illohnsomoted that language can be stricken as
scandalous when it detracts from the dignityhaf court or unnecessariigflects on the moral
character of an individual, aitg as an example a pleading theferred to an opposing counsel
as racist. Thdohnsorcourt then struck allegations treatepresentativef a defendant
organization had a relative withes to organized crime, an @hdion that was wholly unrelated
to the claims at issue in the action (which wiia the defendant orgaation had infringed on
the plaintiff’s religious freedoms).

The Amended Complaint is plainly distinigbhable from the pleadings discussed in
Johnson.While the language in Mr. Hagood’s soamaédia posting thas quoted in the
Amended Complaint may be considered inappropriais language thag attributed to Mr.
Hagood rather than the plaintiffs’ own wandi Any inappropriateness of the language,
therefore, cannot itself be a reago strike from the pleadingise allegations that the comment
was made but, instead, supporis significance of the quote. \Wnalleging the fact that a
Knox County teacher posted this commensoaial media may, in fact, cast the Knox

Defendants in an unflattering light, or reflgctorly on the character of Mr. Hagood, including
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this fact in the Amended Complaint is notuanfettered attack by the plaintiffs on the Knox
Defendants. The plaintiffs are simply relaying tharsion of the material events giving rise to
this action. The Amended Complaint does not aiondny editorializing laout the social media
comment or the other alleged misconduct referencéte challenged pagaaphs that would be
akin to the name-calling or irrelevactiaracter assaults referencedamnson In fact, Mr.
Hagood is not even named in the Amended Comipkaut, to the exterthe allegation still
constitutes an assault on hisachcter, it is neither unnecessaoyr irrelevant for the reasons
discussed above. The court is not prejudegainst the Knox Defendants because of these
allegations, just as it is not prejudiced agaiany defendant based allegations of wrongdoing
made in a complaint. The court does not eaad will not here, issue any dispositive ruling
against a defendant based on unproven allegatibmsll ultimately be the fully developed
record of facts, along with any necessary creitiileterminations, that will control the outcome
of this action, not the alig@tions in the pleadings.

For these reasons, the cound$ that the Knox Defendants have made no showing that
the language at issue warrants being strickem fihe record. Accordingly, the court will not
strike paragraphs 22 through 24 from the Amended Complaint, and the Motion to Strike will be

denied.

% The Knox Defendants argue that the court inazoperly influenced in issuing the Prior

Opinion by the allegations challenged here, citing the fact that the Prior Opinion refers to these
allegations in its factual background sectidihile they acknowledge that the court was

properly bound to assume the alleged facts to be true for purposes of considering the 12(b)(6)
motion, the Knox Defendants argue that it wasgyaticial to considethese particular facts

which were pled despite their obwus falsity. For all of thesasons discussed above, the court
finds that there is no obvious falsity to thedegdtions and no prejudidiarror in the court’s

citing to them in the Prior Opinion. In fact, tbeurt’s reference to thesdlegations in the Prior
Opinion further affirms the court’s finding thaete allegations are relevant to the plaintiffs’
claims.
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MOTION TO DISMISS FOR LACK OF SUBJECT MATTER JURISDICTION AND
REQUEST TO RECONSIDER THE PRIOR OPINION IN LIGHT OF THE SUPREME
COURT FRY OPINION

The court begins by noting that the Knoxf@edants are plainly attempting to get a
second bite at dismissing this action, wheredburt has already held that dismissal is not
warranted. The Amended Complaint does not naakesubstantive changes to the pleadings,
with respect to allegations orains against the Knox Defendarftem the initial Complaint that
was before the court when it issued the P@pinion. Moreover, the Knox Defendants had
already long since filed an Answer to the Ameth@®mplaint at the time they filed the currently
pending Motion to Dismiss. While motions to dismfor lack of jurisdiction may be raised at
any time geeFed. R. Civ. P. 12(h)(3)), the Knox Defentiahave clearly taken great pains to
frame their currently pending motion as agdictional one when, for the reasons discussed
more fully below, there is no real basis for sagarisdictional challengeFinally, the Supreme
CourtFry Opinion is only tangentially related toetlissues currently before the court and
provides no basis for either reconsidering the Prior Opinion or otherwise dismissing this action.
Nevertheless, the court will address the arguments raised and, once again, explain why dismissal
is not appropriate, regardless of girecedural basis on which it is sought.

l. L egal Standard for Rule 12(b)(1) Motior!

“Rule 12(b)(1) motions to dismiss . . . generaiyme in two varieties: a facial attack or a
factual attack.”Genetek Bldg. Prods., Inc. v. Sherwin-Williams, @81 F.3d 320, 330 (6th Cir.
2007). When a Rule 12(b)(1) motion contests subject matter jurisdiatiturally, the court

must weigh the evidence in order to determinetér it has the power teear the case, without

* The court does not herein recount the legaldstathfor a Rule 12(b)(6) motion, as it is outlined
in the Prior Opinion, though the court will diss why there is no basis to vacate the Prior
Opinion.
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presuming the challenged allegations in the complaint to be ladluddLX, Inc. v. Kentucky381
F.3d 511, 516 (6th Cir. 2004). When the facts aspuded in this way, “[tje district court has
broad discretion to consider aféivits, documents outside the complaint, and to even conduct a
limited evidentiary hearing if necessary,” agut converting the motion into one for summary
judgment. Cooley v. United State$91 F. Supp. 1294, 1298 (E.D. Tenn. 19@#)d sub nom.
Myers v. United Stated7 F.3d 890 (6th Cir. 19949ee also Genetelt91 F.3d at 330. Itis then
the plaintiff's burden to show &t jurisdiction is appropriateDLX, 381 F.3d at 511. If a Rule
12(b)(1) motion challenges subjeuatter jurisdiction based on tFece of the complaint, to the
contrary, the plaintiff's burden %10t onerous,” and the plaifitineed only demonstrate that the
complaint alleges a “substantial” federal clamganing that prior decisions do not inescapably
render the claim frivolousMusson Theatrical Inc. v. Fed. Express Cpf® F.3d 1244, 1248
(6th Cir. 1996). A court evaluating this sortfatial attack to thessertion of subject matter
jurisdiction must consider ¢hallegations of fact in hcomplaint to be trueGenetek491 F.3d
at 330;Jones v. City of Lakeland75 F.3d 410, 413 (6th Cir. 1999). Thus, “the plaintiff can
survive the motion by showing any arguabéesis in law for the claim madeNMusson
Theatrical 89 F.3d at 1248.
Il. Analysis

The Knox Defendants argue that they ar&in@a factual challenge to the court’s
subject matter jurisdiction over this action anattlas such, the court must review the factual
evidence in the record, and the plaintiffs bearlibrden of proving thatjjisdiction is proper.
While the Knox Defendants are correct tha tourt must weigheictual evidence when a
challenge is made to a fact that is necesgaegtablish the courtsubject matter jurisdiction,

they make no such factual challenge herelissussed more fully below. They do, however,
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make several facial challenges to the courlgject matter jurisdiction and also argue that the
Supreme Coutfery Opinion warrants revisiting the issueaafministrative exhaustion. The court
will address each of these arguments in turn.

A. Purported Factual Challenge to theCourt’s Subject Matter Jurisdiction

The only factual allegation in the Am@&ed Complaint that the Knox Defendants
challenge is a statement that the administratougts available in Tennessee to hear IDEA
claims are not equipped to handlevide-scale systemic challeniges this one. That allegation,
however, is wholly immaterial tthis action and is not being catered by the court in rendering
its determination as to subject matter jurisdicti@ven assuming that the evidence in the record
confirms that the plaintiffs’ allegations in this regard are untrue and that the administrative forum
is capable of hearing this amti, these facts would not undermtheés court’s jurisdiction. Nor
do they weigh against the court’s finding tadministrative exhaustide not required herz.

If the court lacked jurisdiction over thistam, it would be unable to proceed regardless
of the abilities or efficiencies ohather forum where jisdiction is propef. Likewise, the
court’s jurisdiction is not calleohto question by theancurrent jurisdictiorof the administrative
forum. Therefore, the Knox Defendants’ eafte — the statementstddbnorable Ann Johnson
(Retired) as to the qualifications of the adminisieaforum to hear thisase and the history of
hearing similar actions in that forum — is Vilgarrelevant. Accordngly, there is no burden
shifting, and the plaintiffs need not respond is #vidence or meet amgher heightened burden

of proof on this factual isguin order to establish thpitrisdiction is proper here.

® The plaintiffs’ allegations regarding the capabilities of the administrative forum were not
considered by the court in issuing the Prioir@m, which held that administrative exhaustion
was not required, just as they will not be considered herein.

® This is not a motion to traresfvenue, where the relative eféincy of trying a case in two
different forums which each hayeoper jurisdiction is weighed.
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B. Facial Challenges to the Court’s Subject Matter Jurisdiction

The remainder of the Knox Defendants’ sdbjmatter jurisdictiomrgument challenges
the plaintiffs’ legal assertion that federal gdiction is appropriate ovéheir claims. This
argument is, at best, a facial attack on thettoaubject matter jurisdiction in this action, and
the court need only consider tlegal question raised, while presuming the relevant factual
allegations in the Amended Complaint to be trlreraising this faciathallenge to the court’s
jurisdiction, the Knox Defendants arguiest, that all of the plainffs’ claims are really a single
claim for violation of the Tennessee Speciali€ation Behavior Support Act, Tenn. Code Ann.
8 49-10-1304t seq (“SEBSA”), disguised as federal claim¥hey then argue that, accordingly,
the action must be dismissed because the SEHR®A not create a private right of action (and
certainly not one over which the federal distootrt would have subgt matter jurisdiction,
since the SEBSA is a Tennessee statute).

While the Amended Complaint does citetlie SEBSA as providing regulations for the
use of isolations and restraint in public scho@cspl education classroorasd alleges that these
regulations were violated by tldefendants, the court explainedlire Prior Opinion that these
allegations serve only to supporetfederal claims at issue atieére is no direct claim for
violation of the SEBSA before the court inglaction. (Docket No. 38, p. 6.) Moreover, as
discussed in the Prior Opinion (Docket No. 381§, n. 4), the Sixth Circuit has expressly held
that the IDEA incorporates liability for upholdirsgate regulations that &nd the obligations of
local school districts beyontidse obligations expressly pided in the IDEA itself.See Doe by
and through Doe v. Bd. of Educ. of Tullahoma City SéhB.3d 455 (6th Cir. 1993).
Accordingly, a violation of th&EBSA may properly give rise toviolation of the IDEA. The

fact that the SEBSA does not creatprivate right of action ishtis, wholly irrelevant to this
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action, and it neither provides grounds to ds&srihe plaintiffs’ sufficiently pled federal law
claims nor to decline the exercise of fedg@uasdiction. The question of subject matter
jurisdiction must, then, be awyakd only with respect to th@aintiffs’ IDEA, Section 504, and
Title Il claims.

The challenge to the court’s jurisdiction ovlee plaintiffs’ federal claims is clearly
without merit, as federal courtgve original subject matter juristion over all claims that arise
under federal statutes. 28 U.S.C. § 1331. e as the plaintiffpoint out, the court’s
jurisdiction over IDEA claimss expressly provided for by the statute. 20 U.S.C §
1415(b)(1)(3)(A). In fact, the cas discussed in the prior ofmn regarding the administrative
exhaustion requirementJ-S.and the Sixth Circuifry Opinion — appear to begin with the basic
premise that federal courts have subject mattesdiction over these types of claims and that
the only question is whether the exhaustion ofiagstrative remedies must take place before
this jurisdiction can be exercised and the case can be heeedgenerally J.S386 F.3d 107,
Fry, 788 F.3d 622.

C. Argument That The Court Lacks Subject Matter Jurisdiction Due to the
Plaintiffs’ Failure to Exhaust Administrative Remedies

Next, the Knox Defendants argue that theewistrative forum in Tennessee has proper
jurisdiction over this sort of actn and that, therefore, the fededsstrict court does not. They
cite 20 U.S.C. § 1415(1), which is the sectiothef IDEA that provides for the administrative
exhaustion requirement. While the Knox Defertdaorrectly point out that this provision
confers jurisdiction on the administrative foruttmey do not — and cannot — explain how this
provision in any way undermines federal courtgdittion over IDEA claims. There is nothing
in this provision, or elsewhere in the IDEA, that con&xslusivgurisdiction on the

administrative forum or otherwasprecludes jurisdiction in fedé@ourt. If anything, this
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provision reinforces the federaburt’s jurisdiction by explaimg that there is a threshold
requirement that must be met before sueisdiction should be exercised. The Knox
Defendants’ arguments related to the administrative forum’s jurisdithien, are relevant only
to the extent that the Knox Defendants reriegir argument that acinistrative exhaustion
should be required befotkis action can proceed.

It is not entirely clear whether the questairexhaustion is a jusdictional one, and there
appears to be a split among courts on thisissat the Sixth Circtthas not conclusively
addressedSee Gibson v. Forest Hills Local Sch. Dist. Bd. of Edi5 F. App’x 423, 430-32
(6th Cir. 2016). The court need not rdse this question, howevebecause, where exhaustion
is notrequired — as it is not iniginstance — then any challengased on failure to exhaust
cannot succeed, regardless of whether the ekbaugquirement is a jurisdictional threshold
when itdoesapply.

The court will not fully rehash its entire bagor finding that exhadti®n is not required
here, which is discussed intdg in the Prior Opinion. Theourt notes, however, that the
additional legal arguments raised by the Knofebbdants in this round of briefing as to why
exhaustion should be required are withmarit. The Knox Defendants cite Dmuglass v.
District of Columbia 750 F. Supp. 2d 54 (D.D.C. 2010), as an example of a similar action
having been dismissed by a fedetistrict court for failure t@xhaust administrative remedfes.
Notably, theDouglassdecision does not reject the existerof an exception to the exhaustion

requirement for FAPE-related claims in instane@®re exhaustion would be futile. Rather, the

’ As plaintiffs have pointed out, the Sixth Circhés held that exhaustion is not jurisdictional in
another non-IDEA contextSeelee v. Willey 789 F.3d 673, 678 (6th Cir. 2015).

8 The district court irDouglassheld that exhaustion is jedictional and, thus, technically
dismissed the action for lack of subject mateisdiction. For the reasons discussed above,
however, the court finds that this issue is with@levance to this action and considers only the
basis on which the district court DPouglassfound exhaustion to be required.
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D.C. District Court simply found that such arception did not apply given the facts in
Douglass Douglassinvolved a challenge to the implentation of a plaintiff student’s IEP,
where the IEP stated that thaipliff should have a goal ofeeiving a high school diploma, but
he was placed in special eduoatclasses that did not leadgiaduation credits. While the
complaint suggested that all of the plaintifjsecial education classmatwere being equally
deprived of the opportunity to earn graduatiosdats, it was not clear that any classmates had
also been given IEPs with graduation as a stgadl or that it would ba feasible component of
the special education classes toorporate the necessamteria for earning graduation credits.
The D.C. District Court ultimately found thite case should not be decided without the
development of an administrative record regagdhe plaintiff's particular IEP, the options for
placement, and the curriculum goalsloé classes he was enrolled in.

The instant action is very different frodouglass in that it truly alleges practices that
clearly impact the abilitpf all special education studemtghin Knox County schools to receive
a FAPE regardless of their IEPs or other indigitdied considerations. While the curriculum of
the special education classes infmiglasscase impacted many students, it clearly did not
impact them in the same way. Thus, indualized reviews were necessary, making the
administrative exhaustion requirement particulagypropriate. Here, by contrast, the alleged
misconduct can be analyzed without any comsition of the plaintiffs’ IEPs or the
individualized education needs of any particiardents. Thus, thadt that exhaustion was
required inDouglass— an opinion from outside the Sixth QGirtthat is not binding on this court
— has no bearing on the court’s finditgt it is not so required here.

D. Argument That The Supreme CourtFry Opinion Warrants Revisiting the Prior
Opinion’s Holding on Exhaustion
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Finally, the Supreme Coufry Opinion is not material tthis action and does not change
the analysis from that conducted in the Priom@m. In the Prior Opilon, the court cited the
Sixth CircuitFry Opinion for the proposition that the HA generally requires exhaustion for
claims based on the denial of a FAPE.o¢ket No. 38, p. 17.) This proposition was not
overturned by the Supreme Cobry Opinion. Rather, the Supreme Colry Opinion held
that, given the unique é¢¢s in that case, thgravamenof the action was not about the denial of a
FAPE and, therefore, the geakadministrative exhaustionqeirement did not apply. The
Supreme Coutfery Opinion explained this to libe case because the challengérinwas to a
plaintiff student having been dexi by the defendant school disttiee right to bing her service
dog to school to assist her witie logistics of moving thr@hout the building. The Supreme
Court held that this was not sudiently connected to the plaintif'education for the action to be
primarily about the denial & FAPE (though the Supreme Couwrggested that the issue could
impact the plaintiff's ability to access a P& and, thus, support an IDEA claim).

To illustrate the difference betgn a claim that is primarigbout the denial of a FAPE
and one that is not, the Supreme Céuiyt Opinion suggested that districourts should consider
two questions: 1) could someone in the schodtiimg other than a minor student bring a claim
under Title Il or Section 504 for the same gdld misconduct and 2) cauthe plaintiff bring a
claim against a different public institutiorhet than the school for the misconduct?~iw,
those questions could easily be answered imffirenative: an adult employee or adult guest of
the school could equally bring Title Il or Sectid®4 claims if they were not permitted to bring a
service dog on the premises to assist themtlanglaintiff could easily bring such a claim
against a library or other publicstitution that she was unableaocess due to restrictions on her

service animal. Thus, the alleged misconduct was not prineatilgationalin nature but, rather,
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was abouticcesdo a public institutiorand, therefore, administrative exhaustion was not
required.

The court agrees with the Knox Defendants, timathe instant caséie gravamen of the
pleadings is primarily abouhe denial of a FAPE.The discipline of students is primarily
educational in nature and iatibns and restraints are considerations for the classroom
environment, where students need to have tehavior managed in order to learn effectively.
SeeMallory ex. rel. BM vKnox County School Districe006 WL 3484015, at *6, No. 3:06-cv-
112 (E.D. TN Nov. 30, 2006) (citingloore v. Harriman City Schoql4994 WL 18021, No. 92-
5572 (6th Cir. Jan. 21, 1994)). Isolation andreast techniques are not implemented on adult
employees or visitors of the Knox County schoots, are they implemented on minors such as
the plaintiffs in other public institutions. Ftis reason, the court findlsat the Supreme Court
Fry opinion changes nothing abougethnalysis in this instanc&he Prior Opinion began by
explaining that administrativexeaustion is generally requiredrfoases arising from the alleged
denial of a FAPE, and this premise was affirmed in the Supreme Egudpinion. The fact
that theFry case itself was found not toimarily arise from the denial of a FAPE and, therefore,
not to require administrative exhaustion, has earimg on the instant acot that is primarily
about the alleged denial of a FAPEhe Prior Opinion held thaixhaustion is not required here
based on a wholly independent exceptiothexhaustion requirement for cases énat

primarily FAPE-related, but where exhaustion vehulonetheless, be futile. This exception was

% In their supplemental briefing regarding the Supreme Gayropinion, the plaintiffs argue

that this is not a FAPE-related action. The tdisagrees with this emacterization and finds

that the discipline issued to special educationesitglis a part of their educational environment.
The plaintiffs mis-cite to the Prior Opinion as holding that this is not a FAPE-related action but,
as the Knox Defendants point oute tArior Opinion said no suchitig but, rather, stated that

this case is not about a challenge to any studde®Pswhich it is not. (Docket No. 38, p. 19.)
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not addressed in the Sixth CircEity Opinion and was, again, not addressed by the Supreme
CourtFry Opinion®®

Accordingly, there is nbasis in the Supreme Cotity Opinion to vacate the Prior
Opinion. Nor do any of the arguments raibgdhe Knox Defendantsarrant reaching a
different conclusion from the Prior Opinion taswhether exhaustion is required. Accordingly,
this action will not be dismissed for failute exhaust administrative remedies, under Rule
12(b)(1) or Rule 12(b)(6). Theiis no other basis to find thiis court lacks subject matter
jurisdiction over these aims that are clearly brought undederal statutes, nor is there any
other basis for dismissing this action at this time.

CONCLUSION

For the foregoing reasons, the Motion tolk&trand the Motion to Dismiss for Lack of

it 1 Fomep—

ALETAA. TRAUGER
Lhited States District Jidge

Subject Matter Jurisdiction will be denied.

An appropriate order will enter.

19 The Knox Defendants attempt to cdst language in the Supreme Cdemt Opinion stating

that exhaustion is required “when the gravamithe complaint seeks redress for a school’s
alleged failure to provide a FAPE” (137 S.Ct. at 755) as suggestinthénatare no exceptions

to this rule. This is an overliteral reading othe Supreme CouFRry Opinion, which is clearly
discussing the difference between a FAPE-relal@dh and a non-FAPE related claim and never
references the caselaw on exceptions to thergéexhaustion requiremig let alone provides

any indication of the intent to overtuthese well-established exceptions.
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