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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
CAREY JAMES BALBOA,
Plaintiff,

Case No. 3:16cv-00757
Judge Steeh/Frensley

V.

BELL ATLANTIC MOBILE SYSTEMS,
INC., etal.,

Defendants.

~ \ ;N /N ’ N\ /N’ N\ PR

REPORT AND RECOMMENDATION

This matter is before the Court upon a “Motion to Dismiss Complaint and Aliegnat
Motion for More Definite Statementiled by Defendant Bell Atlantic Mobile Systems, Inc.
(d//a Verizon Wireless) (“Verizon™). Docket No. 42. Verizon has aled fa Supporting
Memorandum of Law. Docket No. 43. Plaintiff has not filed a response.

. BACKGROUND AND FACTUAL ALLEGATIONS

A. Background

Plaintiff filed this case in Davidson Caty Circuit Court on March 16, 2016, alleging,
inter alia, that Defendant Bell Atlantic Mobile Systems, Inc., d/b/a/ Verkdireless
(“Verizon™) “reported fraudulently to all major credit bureaus that ta@{if had opened an
account with Verizon . ” and that “Verizon turned over this debt collection to Pinnacle Credit
Services.” Docket No.-2, p.1. Plaintiff maintains that he never opened an account or had any
kind of relationship with Verizon, and that he “could not have opened an accountadeged
date of May % 2010 as that was on the day of one of the greatest flood events in Nashville

history.” Id.at2. Citing 28 U.S.C. 88 1332, 1441, and 1446, both Defendants joined to remove
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the case to this Court on April 18, 2016. Docket NoPintiff moved to remand to state court

(Docket No. 4), and that Motion was ultimately denied (Docket No. 29).

B. Plaintiffs Complaint

In his Complaint, Plaintiff maintains:

On 10/1/2013, defendant Verizon reported fraudulently to all
major credit bteaus that the plaintiff had opened an account with
Verizon on May % 2010. At this time Verizon turned over this
debt collection to Pinnacle Credit Services. This wrongful,
tortuous §ic] act has negatively affected plaintiff's abilty to live a
normallife.

The plaintiff has never opened any account or had any kind of
business relationship with Verizon and could not have opened an
account on the alleged date of M&y/210 as that was on the day
of one of the greatest flood events in Nashville hystor

Defendants made no attempt to contact the plaintiff to let him
know he owed money or to let him know his credit was going to be
negatively affected.

Defendant’s acts and omissions as aforesaid were fraudulent.
Defendant knew that they had no autlyotd turn the plaintiff over

to any collections agency and that they made no attempt to inform
the plaintiff of any delinquent.

Once made aware of any claims of this supposed debt, Plaintiff has
represented both verbally and in writing to the defendlamhs of
fraudulent reporting. Defendant has refused to provide details of
where or what account, service or product was fraudulently
purchasdsic] in the Plaintiff's name and the Defendants have

failed and refused to give any details. Defendants baled,

written and continue to attempt to collect these fraudulent debts.

At the time the wrongful, fraudulent, defamatory, and tortuous acts
and omissions described herein occurred, defendant knew their
representations to be untrue and knew that saoo&lwlamage

plaintiff and damage his reputation and credit scoBesfendant’s
wrongful, defamatory, fraudulent, and tortuosgc][acts and
omissions were intended to injure plaintiff.



Plaintiff made all attempts to contact both Verizon and Pinnacle
andoffered any requested details to attempt to absolve any notion
of his involvement in the fraudulent transaction once he was made
aware.

As a direct and proximate result of defendant’s wrongful,

defamatory, fraudulent, and tortuousic] acts and omissian

plaintiff has been damaged in the amount of approximately
$500,000.00, and additional damages are accruing on a daily basis

as defendant continues their wrongful, defamatory, fraudulent, and
tortuous §ic] acts and omissions. Further, plaintiff's regiian

has been and continues to be damaged and as a consequence he has
suffered and continues to suffer humilation, embarrassment, and
other mental damage and is unable to get any kind of loan due to

his damaged credit.

Docket No. 12, p. 13 (paragraph numbering omitted).

C. Verizon’s Motion to Dismiss

The crux of Verizon's argument is that “Plaintiff's Complaint is samght with factual
inadequacies that it leaves Defendant to guessi@pgftential causes of action.” Docket No.
43, p. 8. Verizon argues that “Plaintiff's Complaint does not contain enoutghtdadetermine
what claims are being brought, what actions or omissions Plaintiffdeossielevant to each
claim, or which defendant allegedly performed the action or omissions gietehin the
Complaint.” Id. at 6.

With regard to Plaintiff's allegations of fraudulent acts (or omisyiod&rizon argues
that Plaintiff has failed to identify any material fact that wasegresented by any party or
identify a specific party that madenasrepresentation, and has not alleged with particularity
which statements were fraudulent, when such statements were madeshort. Id. at 67.
Verizon argues that Plaintiff has failed to comply with the FederabRuil€ivii Procedure,
which requie that fraud be pled with particularityld. Further Verizon contends that “Plaintiff

presents no evidence that Verizon knew or should have known that facts reportedddithe c
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bureaus on October 1, 2013 were a misrepresentation or fedsat’Q Verizon maintainsthat
Plaintiff's own statements and beliefs that he could not have opened arVacizount on May
3, 2010 because Nashville experienced a severe flood that day are nonsudficitege fraud.
Id. at 10. Verizon contendbat depite the severity of the flood, “the flood did not shut down
the entire city, and multiple Verizon stores remained opéd.”

Verizon also contends that “Plaintiff implies, without ever spedificstating, that
Defendants used unfair or deceptive practices in violation of Tenn. Code Arib3-80Y et
seq. by turning the delinquent account over to collections and by contacting Defemadi@cto
such monies” and that “Plaintiff implies, without directly statingttDefendant violated the
Federal Delst Collection Practices Act by turning the delinquent account over to oolect
without proper notice and by contacting Defendant to collect such mongsat 7. Verizon
argues that Plaintiff does not plead these claims with the partigutaritefeence to statute
required by the Tennessee Rules of Civi Procediaref-urther, Verizon argues that Plaintiff
has not referenced “any facts supporting the claim [Verizon] engaged inide cgpinfair
practices or actions” as required by Fed. R. C\MI(B). Id.

Addtionally, Verizon contends that “Plaintiff's claims are barbgdhe applicable
Tennessee statute of imitationsld. at 8. Verizon argues that to the extent Plaintiff intended to
state a claim for libel or slander, the statutory periods have exgireftiGctober 1, 2014 and
April 1, 2014, respectively.ld. Similarly, Verizon argues that the statutory periods for any
potential claim that Plaintiff had under the T.C.P.A. or the Fddeebts Collection Practices

Act have also run.d. at 89.



For the reasons discussed below, the undersigned recommends that Verizamistd/ot
Dismiss (Docket No. 42) be GRANTED and that this action be DISMISBECH
PREJUDICE.

. LAWAND ANALYSIS

A. Fed. R. Civ. P. 8(a) and 8(d)(1)

Fed. R. Civ.P. 8(a)(2) requires that a pleading contain a “short and plain statemeat of t
claim showing that the pleader is entitled to relief.” Fed. R. En8(d)(1) requires that each
allegation be “simple, concise, and direct.” A claim that “is so veritiog the Court cannot
identify with clarity the claim(s) of the pleader and adjudicate suah(slaunderstandingly on
the merits” violates Rule 8Harrell v. Dirs. Of Bur. Of Narcotics & Dangerous Drug®
F.R.D. 444, 446 (E.D. Tenn. 1975).

B. Fed.R. Cv. P. 12(b)(6)

Fed. R. Civ. P. 12(b)(6) provides that a claim may be dismissed toeféd state a
claim upon which relief can be grantetio withstand &Rule 12(b)(6) motion to dismiss, a
complaint must allege “enough facts to state a claim to tbifis plausible on its face Bell
Atl. Corp. v. Twombly550 U.S. 544, &7 (2007). A complaint containing a statement of facts
that merely creates a suspicion of a legally cognizable right of astiosufficient. 1d. The
Supreme Court has clagfl theTwomblystandard, stating that “[a] claim has facial plausibility
when the plaintiff pleads factual content that allows the court to dravedsemable inference
that the defendant is liable for the misconduct allegekshcroftv. Iqbal556 U.S. 662, 678
(2009). Plausibility requires “more than a sheer possibility that adefe has acted

unlawfully.” 1d. A complaint that pleads facts “merely consistent with’ defenddiabgity . . .



‘stops short of the line between possibiity and giaility’ of ‘entitement to relief.” Id.
(quoting Twombly 550 U.S. at 557 (internal brackets omitjed)

When ruling on a defendant’s motion to dismiss, the court must “cortbguEomplaint
iberally in the faintiff’s favor and accept as true acfual allegations and permissible
inferences therein."Gazette v. City of Pontiadl F.3d 1061, 1064 (6th Cir. 1994). The court
should allow “a wellpleaded complaint [to] proceed even if it strikes a savvy judge that actual
proof of those facts is impbable.” Twombly 550 U.S. at 556. However, a “plaintiff's
obligation to provide the ‘grounds’ of his ‘entitle[ment] to relief’ regsiraore than labels and
conclusions.” Id. at 555. “[A] legal conclusion couched as a factual allegation’ need not be
accepted as true on a motion to dismidsiitz v. Charter Twp. of Comstock92 F.3d 718, 722
(6th Cir. 2010) (citation omitted), and mere recitation of the elemerdasatise of action “or an
“unadorned, thalefendanunlawfully-harmedme accusation” W not do, Igbal, 556 U.S. at
678; Twombly 550 U.S. at 555While the court must accept “as true all ywmmclusory
alegations in the complaint,Delay v. Rosenthal Collins Grp., LL.685 F.3d 1003, 1005 (6th
Cir. 2009), it does not have to accept ppsuted legal conclusiondgbal, 556 U.S. at 678.

“The Plaintiff’'s failure to respond to the Defendant’'s motion to disrd@ss not alter the

standard of review, nor does it allow for dismissal without undertaking suelwré Powers v.
U.S. Bank, N.ANo. 3:13cv-01334, 2014 U.S. Dist. LEXIS 91813 (M.D. Tenn. July 7, 2014) at
*2, citing Carver v. Buncj946 F.2d 451 (6th Cir. 1991).

C. The Case at Bar

As discussed above, Plaintiff alleges tbatOctober 1, 2013yerizon fraudulently
reported to “all major credit bureaus” that Plaintiff had opened an accahnt®erizon, which

Plaintiff denieshaving done Docket No. 12. Plaintiff argues that he could not have opened an
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account with Verizon on May 3, 2010, because that was the daydisavie experienced a
severdlood. Id.at 2.

“Pro secomplaints are to be held to less stringent standards than formal pleadiftgsl dr
by lawyers, and should therefore be liberally construdtiiliams v. Curtin 631 F.3d 380, 383
(6th Cir. 2011),quotingAshcroftv. Igbal556 U.S. 662, 6789, 129 S. Ct. 1937 (2009) (internal
guotation marks omitted)Pro selitigants, however, are not exempt from the requirements of the
Federal Rules of Civi Procedur&Vells v. Brown891 F.2d 591, 594 (6th Cir. 1989
1. Fraud

Under the Federal Rulex Civii Procedure, a plaintiff must state with “particularity the
circumstances constituting fraud.” Fed. R. Civ. P. 9(b). To meetiisrement, the plaintiff
must allege “(1) the time, place, and content efdalleged misrepresentation, (2) the fraudulent
scheme, (3) the defendant’s fraudulent intent, and (4) the resulting inMg il v. Mich. Rental
No. 161988, 2017 U.S. App. LEXIS 4432, at*7, (6th Cir. March 6, 20&ifing United States
ex rel. Bledsoe v. Cmty. Health Sys., |661 F.3d 493, 504 (6th Cir. 2007) (intergabtation
marks omitted).

Plaintiff alleges some facts that arguably caddisfythe firstfactorby alleging that
“[o]n 10/1/2013, defendant Verizon reported fraudulently to all major credit burbaiLthé
plaintiff had opened an account with Verizon on M&y2810.” Docket No. 2, p. 1.
Regarding the fourth factor, Plaintifoes allegehat re has been damaged a consequence
“plaintiff's reputation has been and continues to be damaged and as a consequence he has
suffered and continues to suffer humiliation, embarrassment, and othedl daenage and is
unable to get any kind of loan due to his damaged credit.at 3. Regarding the second and

third factors, howeveRlaintiff has not satisfied the pleading requirements regardingliéfyed
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fraudulent scheme or Verizonallegedly fraudulent intent. See idat 3. Although Plaintiff
alleges that “defendant knew their representations to be untrue and knevmhatosido
damage plaintiff and damage his reputation and credit scores” and thahtiaefs wrongful,
defamatory, fraudulent, and tortuousic] acts and omissions were intended to injure plaintiff,”
Plaintiff has not alleged sufficient facts to support ¢hesnclusory statement3hus, Plaintiff
has not pled fraud with sufficient particularity to sustain a claim, asdlim should be
dismissed.

2. Defamation

Plaintiff's Complaint refers to defamatory acts and omissions by one or both
Defendants. SeeDocket No. 12. To the extent that Plaintiff intends a claim for slander, such
actions must be “commenced within six (6) months after the words amedutteTenn. Code
Ann. § 283-103 (1980). Plaintiff's Complaint refers to Verizon’s actions in régprabout
Plaintiff to credit bureaus and handing Plaintiff's alleged debt over to collections toheda,
2013. Docket No.-2, p. 1. Plaintiff fled his Complaint in Davidson County Circuit Court on
March 16, 2016.1d. Thus, the statutory periodak expiredon any potential claim for slander.

To the extent that Plaintiff intends a claim for libafy action for libel must be
“‘commenced within one (1) year after the cause of action accr@aeility Auto Parts Co. v.
Bluff City Buick Ca.876S.W2d 818, 821 (Tenn. 1994); Tenn. Code Ann. 8284 (2000).

As discussed above, it appears that the conduct of which Plaintiff comiglainplace on

October 1, 2013, more than one year before Plaintiff fled his Complaint. Doké&-2, p. 1.

' Throughout his Complaint, Plaintiff refers to singular and plural defendaetshaingeably
and, for the most part, without using eitlizgfendant’s nameSeeDocket No. 12. Itis
therefore difficult or impossible to determine which Defendant Rfariiims is responsible for
any particular claim.



Notally, “[ijn cases such as the one at bar, where the alleged lbel is contathed decuments
not available to the general public, the statute of limitations begingtwhen the plaintiff
knew, or with reasonable diigence could have discovered, thatchbeen defamed.Watson
v. Fogolin No. M20090032#COA-R3-CV, 2010 Tenn. App. LEXIS 250 at *12; 2010 WL
1293797 (Tenn. App. 2009). In the case at bar, Plaintiff does not allege that heréldcove
Verizon’s alegedly defamatory statements within one year of his filirtg, 8arch 16, 2016.
SeeDocket No. 2. Thus,asPlaintiff fled his Complaint more than one year after Verizon's
statements were made, and Plaintiff has not alleged sufficient fattsdhid toll the statutory
period, the statutoryperiod has expired on any potential claim for libel.

3. Other Potential Claims

As discussed above, Plaintiff refers to acts or omissions by one or bahdasfs that
are not only fraudulent and defamatory, but also wrongful and [tortious]; howdaietiffPdoes
not specifyparticular causes of actioparticular Defendant®r plead sufficient facts to enable
the undersigned to determine that Plaintiff has pled claims upon whiehcaah be granted with
regard to any aleged wrongful or tortious conduct by VerizBeeDocket No. 12. Although a
pro se litigant is entitledota certain degree of leniency Court cannot create a claim which [a
plaintiff] has not spelled out in his pleadingBrown v. Matauszagki15 F. App’x 608, 613 (6th
Cir. 2011). See also Payne v. Sec’y of Tre@3.F.App’x 836, 837 (6th Cir. 2003) (affirming
sua spontelismissal of complaint pursuant to Fed. R. Civ. P. 8(a)(2) and stdinjgitHer this
court nor the district court is required to create Payne’s claireiot Therefore, the

undersigned will not engage in speculation as to further claims thaifPtamy have intended.



[ll. RECOMMENDATION

For the foregoing reasons, the undersigned recomnthatl¥erizon’s Motion to
Dismiss (Docket No. 42) be GRANTEand that this action be DISMISSED WITH
PREJUDICE.

Under Rule 72(b) of the Federal Rules of Civil Procedure, any party has foudgen (
days after service of this Report and Recommendation in which to file @m@nwobjections to
this Recommendation thi the District Court. Any party opposing said objections shall have
fourteen (14) days after service of any objections filed to this Report in wehidd any
response to said objections. Failure to file specific objectiorisnwiburteen (14) daysfo
service of this Report and Recommendation can constitute a waiver of fpitesal of this
Recommendation.See Thomas v. Ard74 U.S. 140, 106 S.Ct. 466, 88 L.Ed. 2d 435 (1985),

reh’g denied 474 U.S. 1111 (1986); 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72.

e AT

JEFFERY S. FRENSLEY O
United States Magistrate Judge
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