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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

RANDALL K. MADISON
Petitioner,

No. 3:16-cv-0801
Judge Campbell

V.

MICHAEL PARRIS, Warden
Respondent.
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MEMORANDUM

The petitioner, proceedingo se, brings this action pursuant to 28 U.S.C. § 2254 against
Michael Parris, Warden of the Northwest Correctional Complex, seeking a writ of habeas corpus.
I. Background
On May 21, 2009, a jury in Davidson County foulne petitioner guilty of rape (22 counts),
aggravated statutory rape (3 ca)nand forgery (1 count). Docket Entry No. 19-4 at pg. 4. For these
crimes, he received an aggregate sentefitarty five (35) years in prisohDocket Entry No. 19-1
at pgs. 52-57.

On direct appeal, the Tennessee Court of @amAppeals affirmed the convictions and

1 When this action was filed, the petitioner was an inmate at the Northwest Correctional
Complex. He has since been transferred to the Trousdale Turner Correctional Center in
Hartsville, Tennessee, where the Warden is Blair LeidfgshDocket Entry No. 17.

2 During sentencing, the trial judge merged as a matter of law several of the counts
“because they are not separate and distinct offenses”, leaving the petitioner with twelve
convictions for rape and one convictiom forgery. Docket Entry No. 19-1 at pg. 55.
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sentences. Docket Entry No. 19-12. The Tenneagae®e Court later denied the petitioner’'s Rule
11 application for further review. Docket Entry No. 19-13.

In September, 2013, the petitioner filegdra se petition for state post-conviction relief in
the Criminal Court of Davidson County. DatkEntry No. 19-14 at pgs. 126-131. Following the
appointment of counsel, amendmeotthe petition and an evidentidrgaring, the trial court denied
the petitioner post-conviction relidf. at pgs. 165-175.

On appeal, the Tennessee Court of Criminal Appeals affirmed the denial of post-conviction
relief. Docket Entry No. 19-19. No further review was sought in the Tennessee Supreme Court.

I1. Procedural History

On April 25, 2016, the petitioner initiated thigiaa with the filing of a petition (Docket
Entry No. 1) for writ of habeas corpus. The petittamsists of six claims for relief. These claims
include :

1) the evidence was not sufficient to support the convictions;
at pg. 5,

2) the petitioner’s sentences for Counts 4, 5 and 8 (rape by
force or coercion) are excessive and violative of the
prohibition against double jeopardy; at pg. 7,

3) the petitioner was denied the effective assistance of counsel
when his attorney

a) failed to present exculpatory evidence “in the
form of voice recorded messages and emails
from the victim”; at pg. 8

b) failed to inform the petitioner of a plea offer; at
pg. 8,

c) neglected “to supply an adequate record on appeal
causing two key issues to be waived”; at pg. 8 and

3 At trial and on direct appeal, the petitioner retained Joy Kimbrough, a member of the
Davidson County Bar, to represent him.



d) the cumulative effect of counsel’s errors served
to deprive the petitioner of effective assistance; at

pg. 8.

Upon its receipt, the Court reviewed the petition and determined that the petitioner had stated
a colorable claim for relief. Rule 4, Rules - - - § 2254 Cases. Accordingly, the respondent was
directed to file an answer, plead or otherwise respond to the petition. Docket Entry No. 11.

Presently before the Court is the respondehtiswer (Docket Entry No. 18), to which the
petitioner has offered no reply. Having carefulbnsidered the petition, respondent’s Answer and
the expanded record, it appears that an evidgrigaring is not needed in this matt&se Schriro
v. Landrigan550 U.S. 465, 474 (2007). Therefore, the Cshiall dispose of the petition as the law
and justice require. Rule 8(a), Rules - - - § 2254 Cases.

[11. Analysis of the Claims

A federal district court will not entertainetition for writ of habas corpus unless the
petitioner has first exhausted all available state court remedies for each claim in his petition. 28
U.S.C. § 2254(b)(1). In his Answer, the respondentedes that the petitioner has fully exhausted
the state court remedies for each of his claims prior to filing the instant action.

The availability of federal habeas corpus fakdimited with regardo claims that have

been previously adjudicated on the itsein state court. Harrington v. Richt&62 U.S. 86 (2011).

When a claim has been adjudicated on the mergabe court, the state court adjudication will not
be disturbed unless it resultedarecision contrary to clearlytablished federal law or involved
an unreasonable application of federal law in ligfthe evidence. 28 U.S.C. § 2254(d); Nevers v.
Killinger, 169 F.3d 352, 357 {6Cir.1999).

In order for a state adjudication to run “contra’y/clearly established federal law, the state



court must arrive at a conclusion opposite to that reached by the United States Supreme Court on a
guestion of law or decide a case differentlgrtithe United Statesufreme Court on a set of
materially indistinguishable facts. To grant th&@var an “unreasonable application” of federal law,

the petitioner must show that the state courttiled the correct governing legal principle involved

but unreasonably applied that principle to the facts of the case. Williams v., T&88d0.S. 362,

412-13 (2000). In short, the petitioner “must shtbat the state court’s ruling on the claim being
presented in federal court was so lacking itifieation that there was an error well understood and
comprehended in existing law beyond any possibility for fairminded disagreement.” Harrington
supra at 562 U.S. 103.
1.) Sufficiency of the Evidence

The petitioner first asserts that the evidencs ma sufficient to suatn his convictions for
rape and forgery (Claim No. 1).

The right to due process guaranteed by thesGtution insures that no person will be made
to suffer the onus of a criminal convictioncept upon sufficient proof. Sufficient proof has been
defined as the “evidence necessary to convantger of fact beyond eeasonable doubt of the

existence of every element of the offense.” Jackson v. Virdd8i&.Ct. 2781, 2787 (1979). When

weighing the sufficiency of the evidence to suppartiminal conviction, the Court must view the
evidence in a light most favorable to the prosecutidn99 S.Ct. at 2789.

It is the responsibility of the jury, not the Cguo decide what conclusions should be drawn

4 The petitioner alleges that the sufficiency of the evidence claim refers to Counts 1 and
3-26.See Docket Entry No. 19-10 at pg. 8. Count 2 has been specifically excluded from this
claim. Thus, with the merger of several of the convictions, Docket Entry No. 19-1 at pg. 55, the
petitioner is challenging the sufficiency of the evidence as it relates to eleven rape convictions
and one forgery conviction.



from evidence admitted at trial. Cavazos v. S8R S.Ct. 2, 4 (2011). For that reason, within the

context of a sufficiency of the evidence clamma habeas action, the Court need only answer
“whether that finding was so unsupportable asatbbelow the threshold of bare rationality”.

Coleman v. Johnseii32 S.Ct. 2060, 2065 (2012).

Count 1 of the indictment charged the petitiongh “rape consistingf the unlawful sexual
penetration .... of the defendant by a victimenehthe penetration is accomplished without the
consent of the victim and the defendant knowsas reason to know at the time of the penetration
that the victim did not consent. Tenn. CodeAS8 39-13-503(a)(2).” Docké&ntry No. 19-12 at pg.

15.

The petitioner met the victim at church whea thctim was in eighth grade. Docket Entry
No. 19-6 at pg. 48 They became friends. In the fall of 2004, the victim’s mother had to leave town
on business. The petitioner volunteered to keepititien with him until her return. That evening,
the victim testified that he awoke and noticeglpletitioner “was on top of me and just moving.” He
told the jury that the petitioner was “grinding back and forth”, that the victim’s genitals were
exposed, and that his genitals were in the petitioner’s anal region, “skin toldkat’pgs. 57-58.
From this testimony, any rational juror couldvedound that the petitiondvad manipulated the
victim into having anal intercourse with him without his consent.

The remaining rape and forgery charges are based upon an incident that occurred at the
petitioner’'s place of busine8sAt the end of the victim’'s freshman year in high school, he

accompanied the petitioner to his place of business. While there, the victim asked to use the

°> The petitioner was 46 years old at the time he was charged with these offenses.

6 At the time, the petitioner was an employee for the Tennessee Department of Health.
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petitioner’'s computer to look for summer employméaitat pg. 70. Rather than search for a job,
though, the victim used the computer to access pornograplat.pg. 71.

The petitioner found out about this and reportedribident to his supervisor. The supervisor
spoke with the victim about the matter aretided that no further action was necessary. The
petitioner, however, told the victim that he could go to jail for seven years for using his state
computer to access pornograplty at pg. 79. The petitioner showed the victim a letter purportedly
written by his supervisor advising the victimagfmuch. Docket Entry No. 19-7 at pg. 2. Throughout
the victim’s sophomore year in high school, on every Wednesday, the petitioner brought the victim
to his home for sex. The petitioner threatenedvibeém with exposure and jail if he did not
cooperate with him. Docket Entry No. 1%&6pg. 95.

During a taped interview with the police, the petitioner admitted to having a sexual
relationship with the victim that includesodomy and fellatio. Docket Entry No. 18tpgs. 70-191.

He admitted to having sex with thietim about thirty (30) timedd. at pg. 75. The petitioner also
acknowledged that he had been trying to intimedae victim into having sex with him. Docket
Entry No. 19-5 at pg. 64. This evidence, coupled with testimony from petitioner’s supervisor that
she had never written a letter to the victim theaatg him with further punitive action, Docket Entry

No. 19-6 at pg. 187, was more than sufficient &tan the petitioner’'s remaining convictions for
rape by coercion or fraud and forgery.

2.) Double Jeopardy Claim

The petitioner argues that his sentences on Gayri and 8 violate the prohibition against
double jeopardy because the evidence adduced at trial was insufficient to conclude that these counts

were separate incidents (Claim No. 2).



The Double Jeopardy Clause of the Fifth Amendment guarantees that no person shall be
“subject for the same offense to be twice jpuopardy of life or limb”. The Double Jeopardy
Clause protects criminal defendants from (1) n@spcution for the same offense after an acquittal;

(2) against prosecutions for the same offenseaftenviction; and (3) against multiple punishments
for the same offense. Brown v. Oh#32 U.S. 161, 165 (1977).

According to the petitioner, Counts 4, 5 and 8 of the indictment, alleging rape by force,
coercion or by fraud, were not separate deaits because there was only one occurrence of
penetration. However, as noted above, the petitioner admitted to the police that he tried to intimidate
the victim into having sex with him, that he had sath the victim about thirty times, and that the
sex included fellatio and sodomy. Both fellatio and sodomy fall within the definition of sexual
penetration sufficient to sustain a chargeayge. Tenn. Code Ann. § 39-13-501(7). It does not
appear, therefore, that the petitioner has be@®nwesuffer from multiple punishments for the same
offense. Thus, the state courts properly foundtti@petitioner’s convictions did not run contrary
to the Double Jeopardy Clause.

3.) Ineffective Assistance of Counsel

The petitioner’s four remaining claims (Claim N8a-d) allege that his attorney denied him

the effective assistance of counsel.

The Sixth Amendment provides that a criminal defendant is entitled to the effective

assistance of counsel. Missouri v. Er¥82 S.Ct. 1399, 1404 (2012). To establish a violation of this
right, the petitioner bears the burden of pleadimg) roving that his attorney’s performance was
in some way deficierdnd that the defense was prejudiced as a result of the deficiency. Strickland

v. Washington466 U.S. 668 (1984). A deficiency occursamitounsel has acted in a way that falls



below an objective standard of reasoealklss under prevailing professional nordsat 466 U.S.
688. Prejudice arises when there is a reasonablelpliobthat, but for counsel’s errors, the result
of the proceeding would have been differédtat 466 U.S. 694.

Where the issue is one of ineffective atmnce, review under the Anti-Terrorism and

Effective Death Penalty Act is “doubly deferential”, Cullen v. Pinho|&@8 U.S. 170, 190 (2011),

because counsel is “strongly presumed to hawtered adequate assistance and made all significant
decisions in the exercise of reasblegprofessional judgment.” Stricklajalipra at 466 U.S. 690.

Initially, the petitioner claims that his attornggs deficient for failing to present exculpatory
evidence “in the form of voice recorded messages and emails from the victim.” At the post-
conviction evidentiary hearing, petitioner testified tiagave his attorneycassette tape containing
messages from the victim and that he wanted heseécemails sent to him from the victim on his
work computer. Docket Entry No. 19-15 at pgs. 8-10. The petitioner believes that this evidence
would have directly refuted the prosecution’s arguirtteat the victim was being forced or coerced
into having sex with himd.

Neither the cassette nor the emails were offert® evidence at the post-conviction hearing.
When guestioned about them, counsel did not recall receiving a cassette tape or emails from the
petitioner for use at triald. at pgs. 24-25. Nevertheless, eveih¢an be assumed that counsel was
deficient in this regard, the petitioner is bleto establish prejudice without producing this
evidence. Therefore, the state courts did nolte federal law by finding no merit in this claim.

The petitioner next claims that counsel wasffiective for failing to inform him of a plea
offer. The right to the effective assistance of celiapplies to the plea getiation process. Missouri

v. Frye 132 S.Ct. 1399, 1408 (2012). Thus, counsel’'s allégiture to notify her client of a plea



offer would constitute deficient performance, satisfying the first prong_of a Stricklaaigsis.

Griffin v. United States330 F.3d 733, 737 {&Cir. 2003).

At the post-conviction evidentiary hearing, the petitioner testified that counsel never
informed him of a plea offerDocket Entry No. 19-15 at pg. 13. Counsel, on the other hand, told
the court that she did convey a plea offer to theipeer, but that the petitioner rejected the offer.

Id. at pgs. 27-28. She later reiterated that she “told him all the offdrat’pg. 48. The trial court

chose to accredit the testimony of petitioner’s attorney and found that this claim had no merit. Giving
the state court ruling its due deference, the Court finds that the petitioner was not denied the effective
assistance of counsel in this regard.

The petitioner’s third ineffective assistance claim asserts that counsel failed “to supply an
adequate record on appeal causing two key igsuas waived.” More specifically, the petitioner
contends that counsel should have included a coftyeafanscript related to closing arguments and
the jury charge along with exhibits from the sentencing hearing as part of the appellate record.
Docket Entry No. 2 at pg. 20.

The petitioner did not provide these documents at the post-conviction evidentiary hearing.
See Docket Entry No. 19-16. Nor were they madet jph the post-conviction appellate record. As
a consequence, the state courts were left ¢owdpte as to whether their omission in any way
prejudiced the petitioner. The state courts cdigdern no prejudice arising from counsel’s failure
to supply these documents as part of the direca@@ppellate record and rejected this claim. The

ruling of the state courts in veay offends federal law. Conseantly, the Court finds no merit in

" The petitioner identifies the plea offer as 3 eight years sentences with the manner of
service to be determined by the court. Docket Entry No. 2 at pg. 19.
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this claim.
Finally, the petitioner alleges that the cumulatiffect of these errors served to deprive him
of the effective assistance of counsel. Howevstjrdit constitutional claims can not be cumulated

to grant habeas relief. Millender v. Adar836 F.3d 520, 529 {&Cir. 2004) cert. denied, 544 U.S.

921 (2005). Accordingly, this claim also lacks merit.
IV.CONCLUSION

The state courts determined that the petitioner’s fully exhausted claims lacked merit. The
record supports these findings. The petitioner has failed to rebut the presumption of correctness
accorded to the findings of fact made by the state courts with clear and convincing evidence. 28
U.S.C. § 2254(e)(1). Nor has he shown in what tha legal conclusions made by the state courts
with respect to his exhausted claims are eithatrary to or an unreasonable application of federal
law.

An appropriate order will be entered.

Todd Campbell
United States District Judge
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