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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CYNTHIA CALAHAN, )
)
Plaintiff, )
)
V. ) Case No. 3:16-cv-0847
) JudgeAleta A. Trauger
THE PAIN MANAGEMENT GROUP, )
P.C. and DECENNIAL MANAGEMENT, )
LLC, )
)
Defendants )
MEMORANDUM

Plaintiff Cynthia Calaharfiled this action inMay 2016 asserting claimsinder the
Family and Medical Leave Act (“FMLA”)and the Americans With Disabilities Act
Amendments Act of 2006ADAAA") . Generally, the plaintifalleges thathe defendants, The
Pain Management Group, P.C. (“PMG”) and Decennial Management, LLC (“Datgnni
violated her rights under both statutory schemes when they termhaatechployment while she
was on FMLA leave.

Now before the courts the defendants’ Motion for Summary Judgment. (Doc. N) 2
The motion hasbeenfully briefed andis ripe for review.For the reasons set forth herethe
motion will be grantd in part and deed in part. Specifically,PMG is entitled to summary
judgment,as the plaintiff recognizes, buotaterial factual disputes preclude summary judgment
for defendant Decennial Management.

I MATERIAL FACTS

PGMis a physician practice that operasesclinics andan ambulatory surgical centier
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Middle Tennessek Decennialpurchased®MG'’s physician practice anthe related ambulatory
surgery center in November 2014. Shortly thereafter, in February P@cgnnialtook over
PMG’s administrative functions and employed all otinical staff then working at PMGA@ril
4, 2017 Dep. of R. Brown (“Brown Dep.”) 810, Doc. No29-14) Cynthia Calahan, who had
formerly been employed by PMG, became employeBdégenniabeginning in February 2015.
Calahan was employed as a custodian, and her work for PM®ea&hnialprimarily
involved cleaning boththe practice’sprimary clinic, located in Antioch, and the ambulatory
surgery center, which was locatedross the parking Idrom the Antioch clinic Calahan’s
regular tasks included laundry, cleaning the employee breakroom, cleaningoba,
sweeping, mopping, taking out the trash, cleaning medical machines, strippinguang e
surgery center floors, wiping down exam beds, and ordering cleaning sugpleegplaintiff
testified thatsome of these dutiegere to be perforedon a daily basis, some on a weekly basis,
and others-like stripping and waxing the surgery center flee&s infrequently as onavery
three to six months. (April 10, 2017 Dep. of@alahan Dep(“Pl. Dep.”) at 22, Doc. No. 29-1.)
According to Ryan Brown, General Counsel for Decenniddecennialbecame aware
shortly after taking over the management of the PMG clinics and surgery teattd?MG’s
main clinic in Antioch and the surgery center were not being cleaned adequatehatatieeir
cleanlinessvas not at the necessary standard in light of the services offered. (Brown Bep. 14
16.) The record is unclear regarding whether Brown had personal knowledge about the
cleanliness of the cliniclason Haley, COGlsotestified that it was apparent to hire soon as

Decennialtook over from PMGHat “things were not as clean as they should be and [we were]

! Unless otherwise indicated, the facts set forth herein are drawn fromlainéff's
Response to Defendants’ Statement of Undisputed Material Facts (Doc. No. 35)yeand a
undisputed for purposes of the Motion for Summary Judgment.



receiving complaints.”April 5, 2017 Dep. of JHaley (“HaleyDep.”) at18, Doc. No. 29-21.)

Lee Ann Hess, the front end manager, became Calahan’s direct supsouistime after
Decennial acquired PMGMay 8, 2017 Dep. of L. Hess (“Hess Dep.”) at 13, Doc. Nel.34
Haley and Hess both testified that they spoke to the plaintiff several toes@atient and other
complaints, in particular about trasansnot being emptied and bathrooms not being cleaned.
(Haley Dep. 14-15; Hess Dep. 14, 833) In response, the plaintiff points out she was never
written up andhatno formal documented disciplinary action was ever taken against her. (Brown
Dep. 16-17; Haley Dep. 1516.) Hess testified that the plaintiff's performance improved after
she andHaley communicated to the plaintiff more specific expectati@garding her dutieand
time managemen{Hess Dep88.) Raif Erim, Decennidk President at the time, testified that he
expected there to be a writi® on Calahan’s performance in her personnel file but admitted he
had not seen one. (April 10, 2017 Dep. of R. Erifrifh Dep’) at 34, Doc. N0.29-25) He and
Hess both testified thdDecennialemployeda sort of infornal “three-strikes” policy offirst
issuing averbal reprimanénd thenif the problemwas not correctedollowing up with at least
onewritten reprimand. (Erim Dep. £34; Hess Dep53-54) It is evident from their testimony
and that ofothersthat at least during the relevant time fram&ecennialhad no clearly
articulated disciplinary policy. (Brown Dep. 173 Haley Dep. 14—15°

It is undisputed that the plaintiff began to have knee problems as early as the summer of

2014. She begataking Supartz injections in her knees to help reduce the pain in March and

% In their Reply(Doc. No. 36), the defendants rely on Decennial’s progressive discipline
policy asset outin the Employee HandbookDoc. No. 361), attached to the Replylhe
defendants clainthat this policy went into effecas part of the transaction in which Decennial
took over the management and operations of PMG'’s clinics. (Doc. No. 365atHbwever,

Ryan Brown testified that he did not know when the Handbook was implemented. (Brown Dep.
60-61.) Moreover, the defendants did not incorporate any statement concerning the Handbook
their Statement of Undisputed Material Facts, and Erim, Hess, and even Browseif faill
testified that theyvere unaware of the existence of any formal disciplinary policy.



April 2015. When these proved ineffective, it became apparent that she would need to undergo
knee replacement surgery. (Pl. Ddp41, 45.)She testified that she let Erim andlélaknow

at least a month before formally requesting leave that she would need tingeeRl.Dep. 45

(“I know | went to them at least a month before and told them | was looking at \singer

didn’t know when.”).) Haley recalled that they knew “a couple of months” b&afahantook

leave that she was seeing a doctor . . . and looking into having surgery in the near future.” (Haley
Dep.21.)

Calahanofficially notified Erim that she needed to take FMLA leave on June 4 or 5,
2015, and she submitted the paperwork to him requesting FMLA leave on June 11. @Compl.
Pl. Dep.52.) She requested leave from June 16, 2015 through September 16]d204&eDoc.

No. 29-11.)

According toDecennial it had begurlooking at options for outsourcing cleagi and
janitorial services during the first quarter of 2Qirb particular because the company wanted to
obtain a higher level of accreditation for the surgery center, which requihedesmce t@ higher
standard of cleanliness. (Brown Dep. 21; Haley % 26; Erim Dep. 23 Erim testified that
“the process was sort of already underway” when the company receiveel fnotn the plaintiff
that she planned to take leave. (Erim Dep. 27.) Upon receiving that, restcading to Erim,
Decennial’'s managemeaobncluded that they “needed to bring somebody in to start that process
sooner rather than later.1d() He claims that, tathe time the plaintiff went on leave, the
company “had not come to any conclusion as to whether we might still be ablez heilor
not in that role [janitoridlor any other role . . . going forwatdld. at 27-28.) Haley likewise
testified that although they started looking into other options earlier, he thought the decision to

move forward with outsourcing was “maybe” madehe summer of 2015[k] nowing after she



told us the time frame of when she would be wet,needed to plan accordingly.” (HalBgp.

22.) Prior toreceiving notice of Wwen the plaintiff would be on leave, they were “still in the
planning phases.. . Sg a certain date had not been set yet, but it would have been in the near
future.” (d. at24.)

Jason Haley, Decennids COQ, testified that he contactetlivo or three cleaning
companies tmbtain quotedor services but he believes tlse companiesnay have provided
verbal quotes(Haley Dep. 24, Doc. N&29-21.)He did not indicate when he contacted these
companies anaould not recall the names ahy cleaning servicesther than JarKing of
Nashville (*JaniKing”). (Haley Dep. 26 JaniKing submitteda formal written proposal for
services to Decennial dated May 21, 20Eyo(vn Dep Ex. 6, Doc. No. 220, at 1) Thus, it
appears to be undisputed tBscenniakcontacted Jarking sometimeafter Calahamad advised
Decennialof her need to use FMLA leave.

Decennialmade the decision to accefnitKing’s proposal by late May or early June
2015, and it executed a contract with Jidmg on June 5, 2015SgeDoc. No.29-10.) The
contract had an effective date of June 8, 2015 and gyéaoterm. Id. 1.1, 1.2.)Calahan
knew before going on leave thBiecennialhad employed a cleaning service to perform her
functions while she was on legw&he, in fact, met with the Jaking employee who would be
taking over her functions to “tell her what all [sltkdl.” (Pl. Dep. 64.) She was not tdbéfore
takingleavethat the cleaning service had been employed permarmntiyat her job was being
“outsourced.(HaleyDep.24-25)

On August B, 2015, theplaintiff contacted Haley to notify him that heoctor had
authorizedher to return to worlon August 17, 2015 month earlier than anticipateatie only

limitation beingthat she should avoid stripping and waxflogprs until being reevaluated at her



next postoperative visit on September 11, 2015. (Doc. No32at 5.)Haley responded on
August 14, 2015 via text, stating: “Cynthia, this is Jason. &uifl are still discussing potential
roles etcat the company. We will contact you next wexdter were able to sit dowi.(Pl. Dep.

Ex. 2, Doc. No. 298, at 12) He added, “Youon't have to plan to come in until we contact you.
Thank you.” (d. at 13) The plaintiff replied that she did not understand why she could not
“come back to cleaning.’ld.)

Haley did not respond, but the plaintiff met with Haley and Hes&ugust 18, 2015At
that meeting, Haley aised Calaharthat Decennialhad decided to outsource janitorial and
cleaning serviceand that he did not know “for sure if they had anything available or when they
would have anything available.” (fbep. 59.) The plaintiff asked if she was fired; he responded,
“I didn’t say that. This is what I'm telling you.ld.) Decennial howeversubmitted é&eparation
Notice to the Tennessee Department of Labstatingthat the plaintiffs employment was
terminatedeffective August 18, 201H%ecause the company “contracted with an outside cleaning
and janitorial service. Janitor position is no longer availablzot( Na 29-12.)

Erim testified that the comparmad beertonsidering having Calahan work alongside the
outside janitorial company until she went on leave. (Erim Dep228 Brown testified that the
company was looking for other positions Calahan could perform beyond cleaningn(Bepwv
27.) Hess, as front end manager, testified that noemee dscussed with her the plan for the
plaintiff after she returned from FMLA leave or about the possibility of higndila different
position. (Hess Dep. 333.) Hess assumed th@alahanwould return to work after leave, and
no one ever told her otherwis@gd. at 33.) Hesalso concedethat, although she did not know
the plaintiff's work history and qualification§f would have been hard to have trained her for a

front desk position,” and she did not belieteat she would have felt comfortable putting



Calahanin that position.(Hess Dep35-36.) She also testified that no degree was required for
that position and that there were always front desk positions dgeat 37, 38.)

Richard Henry, another janitorial employee, was not terminaadediatelyafter the
contractwith JaniKing was signedut was permitted to keep performing cleaning duties as he
had in the past. (Haley Dep.-88l.) However, Henry did janitorial services at the other PMG
clinics and only helped out with certain tasks at the Antioch clirdca¢51; Pl.Dep. 1819 (“|
think the only thing he did [at Antioch clinic] was vacuuming and shampooing the cgrpets.”
Hess Dep. 17 (“Richard cleaned the satellite offices, and then Richald eoooe in to Antioch,
and he would work in Antioch a couple of hours to kind of i€lglahan] so she didn’t have to
do everything.”)) Henry’semployment wagventuallyterminated when the company decided to
extend the cleaning contract with J&ang to cover the other PMG clinics. (Haley Dep. 50-51.)

The plaintiff filed this lawsuit on May 4, 2016, asserting FMLA and ADAAAitis
against both PMG and Decennial.

[11.  LEGAL STANDARD

Rule 56 requires the court to grant a motion for summary judgment if “the movant shows
that there is no genuine digplas to any material fact and the movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). To win summary judgnamta particular claimthe
moving defendant must show that there is no genuine issue of material fact asast aink
essential element of #iclaim. Once the moving defendant makes its initial showing, the burden
shifts to the plaintiff to provide evidence beyond the pleadings, “set[tind] Bpécific facts
showing that there is a genuine issue for trisldldowan v.City of Warren 578 F.3d 351, 374
(6th Cir.2009);seealso Celotex Corp. v. Catretd77 U.S. 317, 3223 (1986).“In evaluating

the evidence, the court must draw all inferences in the light most favorable to theowioig



party.” Moldowan 578 F.3d at B34 (citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 587 (1986)).

At this stage, “the judgés function is not . . . to weigh the evidence and determine the
truth of the matter, but to determine whether there is a genuine isstrealfr Id. (quoting
Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986)But “[tlhe mere existence of a
scintilla of evidence in support of the [ramoving partys] position will be insufficient,” and the
party s proof must be more than “merel@@ble.” Anderson477 U.S. 242, at 252An issue of
fact is “genuine” only if a reasonable jury could find for the -nwoving party.Moldowan 578
F.3d at 374 (citindAnderson477 U.S. at 252).

V. ANALYSIS

As indicated above, the plaintiff brings claims under the ADAAA and FMLA against
both PMG and Decennial. (Compl., Doc. No. 1.) In her Response to the defendants’ fielotion
Summary Judgment, however, the plaintiff concedes that it has become clear tehbg\vafig
conducting discoverythat PMG vas no longeher employer by the time the events at issue in
the Complaint took place and that the claims against PMG should be dismissed. (Doc. No. 32, at
1 n.1.) PMG’s Motion for Summary Judgment will therefore be granted.

Further analysis is requiredtivrespect to the claims against Decennial.

A. FMLA Claims

The FMLA entitles eligible employees to take up to twelve weeks of leave dunyng an
twelve month period “[b]ecause of a serious health condition that makes the empldylegtana
perform the funtions of the position of such employee.” 29 U.S.C. § 2612(a)(1)(D). Employees
who return to work within the twelveeek statutory period are entitled to return to their

previous position or an equivalent positiod. 8 2614(a)(1). An employer violatesetiFMLA



when it “interfere[s] with, restrain[s], or den[ies] the exercise of orattempt to exercise”
FMLA rights. Demyanovich v. Cadon Plagn% Coatings, L.L.C. 747 F.3d 419, 427 (6th Cir.
2014) (citing 29 U.S.C8 2615(a)(L) Bryson v. Regis Corp498 F.3d 561, 5690 (6th Cir.
2007). The FMLA also prohibits employers froffdischarg[ing] or in any other manner
discriminat[ing] against any individual for opposing any practice made unlawhder the
FMLA. 29 U.S.C. § 2615(a)(2).

The Sixth Circuitrecognizes two distinct theories for recovery under the FMI(R): the
‘entittement’ or ‘interference’ theory arising from 29 U.S.C. § 2615(a)(hd #2) the
‘retaliation’ or ‘discrimination’ theory arising from 29 U.S.C. § 2615(a)(XR)iflian v. Yorozu
Auto. Tenn Inc, 454 F.3d 549, 55%6 (6th Cir. 2006)quotingHoge v. Honda oAm Mfg.,
Inc., 384 F.3d 238, 244 (6th Cir. 2004Regarding these claims, the Sixth Circuit has stated:

Although. . . a claim for retaliatory discharge is cognizable urgldrer theory,

the requisite proofs differ. The interference theory has its roots in the FRVILA

creation of substantive rights, amidan employer interferes with the FMEA

created right to medical leave or to reinstatement following the leave, a wiolatio
has occurred, regardless of the intent of the employer. The central issaena

the retaliatiortheory, on the other hand, is whether the employer took the adverse

action because of a prohibited reason or for a legitimate nondiscriminatsoyrea
Seger v. Cincinnati Bell Tel. Cp681 F.3d 274, 282 (6th Cir. 201dhternal citations and
guotation marks omitted). The plaintiff asserts a claim under both theomgmaathat, by
terminating herinstead of reinstating her after her leave, Decennial interfered with her
entitlement to FMLA benefits and retaliated against her for exercisingdierto take and use
FMLA leave.

An employee may prove FMLA interference retaliationusing the familiar burden

shifting framework articulated imMcDonnell Douglas Corp. v. Greed11l U.S. 792 (1973).

Demyanovich747 F.3d at 42/Donald v. Sybra, In¢667 F.3d 757, 762 (6th Cir. 2012)T] he
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employee has the initial burden of establishinggrima faciecase; if he does so, the burden
shifts to the employdpo articulate a legitimate, negiscriminatory reason for its actions; finally,
the employee has the burden of rebutting the emplyeoffered reasons by showing them to
be pretextual. Demyanovich747 F.3d at 427.

To establish grima faciecase ofFMLA interferenceunder 8§ 2615(a)(1), thelaintiff
must demonstrate thél) she was an eligible employee; (2) the defendant was an employer as
defined under the FMLA, (3) thelaintiff was entitled to leave under the FMLA; (@hegave
the employer note of her intention to take leave; and (5) the employer denied the employee
FMLA benefits to which she was entitlgiillian, 454 F.3d at 556 (citingvalton v. Ford Motor
Co. 424 F.3d 481, 485 (6th Cir. 2005)

To establish grima faciecase ofFMLA disaiminationtetaliation undeg8 2615(a)(2)
the plaintiff must show thgtl) she was engaged in an activity protected by the FMLA; (2) the
employer knew that she was exercising her rights under the FMLA; (3) adtariig of the
employeés exercise of FMLArights, the employer took an employment action adverse to her;
and (4) there was a causal connection between the protected FMLA activityeaadvéirse
employment actionld. at 556 (quotingArban v. W Publ’g Corp, 345 F.3d 390, 404 (6th Cir.
2003).

For purposes of the defendantdotion for Summary Judgment, Decennial does not
dispute that the plaintiff can establistpiama faciecase of FMLA retaliation and interference.
(Doc. No. 31, at 12.x argues instead thdthas profferedegitimate, nongcriminatory reasa
for its actions and that the plaintiff cannot show that its resaaogpretextal.

Decennialasserts thatby the time the plaintiff took leavet had already madée

decision to hire JarKing because it needed meet more strgjent standardsf cleanlinesghan
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the plaintiff could satisfyin order to achieve a higher level of accreditation for the surgery
center. Itpositsthat the decision to terminate the plaintiff was based solely on its previous
election to outsource cleagrservices to Jaf{ing, making theplaintiff's custodian position no
longer available.The defendantlso contendghat the plaintiff was terminated as part of a
reduction in force, which places upon the plaintiff an even greater burden of showingrthat he
termination wagliscriminatory (Doc. No. 31, at 13 (citinarnes v. GenCorp., Inc896 F.2d
1457, 1465 (6th Cir. 199D)

According to the Sixth Circuit,

[a] work force reduction situation occurs when business considerations cause an

employer to elinmate one or more positions within the company. An employee is

not eliminated as part of a work force reduction when he or she is replaced after

his or her dischge . . . A person is replaced only when another employee is

hired or reassigned to performetplaintiff's duties.
Barnes 896 F.3d at 1465. Although many reductions in force involve economic necessity,
“business considerations,” rather than economic necessity, is the criterion iatedpior the
Sixth Circuit’s definition.Accord Payne v. Goodan Mfg. Cq.726 F. Supp. 2d 891, 9QE.D.
Tenn. 2010).Generally, vmen a reduction in force is involved, the plaintiff must meet a
heightenegrima facieburden.Geiger v. Tower Automotiy&79 F.3d 614, 623 (6th Cir. 2009).
In addition to the other elements listed above, she must present some oileet, “
circumstantial, or statistical evidence tending to indicate that the employer singletieo
plaintiff for discharge for impermissible reasdnBarnes 896 F.2dat 1465.

As an initial matter, theourt finds that the decision to replace the plaintiff with an
outside cleaning company does not constitute a true reduction in force, aaittif’plduties

were not absorbed by the company or spread among other agndatiyg employees. Instead,

Decennialreplaced the plaintiff by hiringn outside source to perform the plaintiff's dutidbe
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position did not stay open, and the plaintiff's tasks were not absorbed by other exaploye
Moreover, even if the decision to outsource did constduteducton in force, the Sixth Circuit
does not appear to haappliedBarnes’ enhanced requirements forpama faciecase in the
context of FMLA claims.nstead, the Sixth Circuit considers the decision to outsource as the
defendant’s legitimate, nediscriminabry reason for terminating the plaintiBee, e.g.Cutcher
v. Kmart Corp, 364 F. Appx 183, 191 (6th Cir. 2010farticulating standargrima facie
elements but finding that the defendant hadt its burden of productionf a legitimate
nondiscriminatoryreason for terminating the plaintiff when she returned from FMLA ldnave
demonstrating evidence ofraduction in force)Smith v. City of Niles505 F. Apfx 482, 487
(6th Cir. 2012)(same);Bell v. Prefix, Inc. 321 F. Appx 423, 426 (6th Cir. 2009)samg. This
court thereforefinds that, under the circumstances presented here, it is appropriate to consider
the plaintiff's reductioan-force argument as its proffered legitimate reason for terminating the
plaintiff's employmentbut not as a basis fomaore stringenprima faciethreshold.

To demonstrate that the defendant’s proffered reaspretextual a plaintiff may show
that it“(1) has no basis fact, (2) did notactually motivate the defendaistchallenged conduct,
or (3) wasnsufficientto warrant the challenged condudifanzer v. Diamond Shamrock Chem
Co, 29 F.3d 1078, 108@bth Cir. 1994)(citation omitted) overruled on other grounds by Gross
v. FBL Fin. Servs., Inc557 U.S. 16742009) see alsoJohnson v. Fifth Third BaniNo. 16
1111,2017 WL 1244879 (6th Cir. April 5, 20173eay v. Tenn. Valley Autl339 F.3d 454, 463
(6th Cir.2003). The Sixth Circuithas explained

The first type of showing is easily recognizable and consists of evideaicthé

proffered bases for the plaiffits discharge never happene@,, that they are

“factually false.” The third showing is also easily recognizable andnanity,

consists of evidence that other employees, particularly employees not in the

protected class, were not fired even though they engaged in substantiallyaidentic
conduct to that which the employer contends motivated its discharge of the
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plaintiff. . . .

The second showing, however, is of an entirely different ilk. There, the plaintiff

admits the factual basis underlying thenpoyefs proffered explanation and

further admits that such conduct could motivate dismissal. The plaraiffack

on the credibility of the proffered explanation is, instead, an indirect one. In such

cases, the plaintiff attempts to indict the credibility of his emplgyexplanation

by showing circumstances which tend to prove that an illegal motivation was

more likely than that offered by the defendant. In other words, the plaintifésirg

that the sheer weight of the circumstantial evidence of idigsation makes it

“more likely than not” that the employer's explanation is a pretext, or coverup.

Manzer 29 F.3d at 1084 (internal quotations and citations omitted).

The plaintiff does not dispute that Decennial actually employed an outside company to
perform her job functionshe arguednsteadthat the decision to outsource was itself based on
her taking FMLA leave. As she points out, the acutely close temporal proxwetityeen her
announcing the need to take leave and Decennial’s decisiore tdamiKing, coupled with other
evidence,may indicate improper motive. (Doc. No. 33, at SgeSeeger 681 F.3dat 283
(“[T] emporal proximity cannot be the sole basis for finding pretéatvever,suspicious timing
is a strong indicator of pretext when accompanied by some other, independent évidence
(internal quotation marks and citations omitted)).

The court agrees thahe timing of events coupled with Decennial’s withesses’
vagueness about that timelimad equivocation as to their intentioggves rise to a permissible
inference that the plaintiff was terminated in retaliation for her exercise ofAFMhave
Although Haley and Erim both testified that they started talking about congaeith an
outside source for cleaning services during the first quarter of 2015, thexynoffconcrete
evidence of having done so. And, although they purport to have tatkedveralcleaning

servicescompaniesthe only one from which they obtained a written proposal wasKiagj

and they could not name any other company with which they were in discussiodsindei
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proposal was submittdd Decenniabn May 21,2015, a few weeks after the plainfiffst spoke
to Erim about having to take leave sometime soon for knee surgery.

The two-year contract with JarKing was finalized on June 5, 2015, the same day the
plaintiff formally gave notice that she would need to take leave around June 15 foy surger
that she would be out for up to twelve weeks. She submitted the paperwork on June 11, 2015.
Haley and Em testified that, although they had talked about the need to hire an outside service,
they did not actually pull the trigger on the decision until the plaintiff announced thatestexine
to take leaveAlthough the contract with Jaiiing had a tweyear tem, the plaintiff was led to
believe that the cleaning service was only coming in to replace her while she wasen leav
Although Haley and Erim testified generally that they had not made the decisevmtoate the
plaintiff's employment until she gavaotice that she was ready to come back to work and that
they had given thought to keeping her in some other capacity, the record suggdbisytnever
seriously contemplated putting her in a different positibor instance, by asking Hess whether
therewere other positions availableand that they did not perceive hersastablefor any other
type of work The plaintiff, however, wasiot told that the contract with Jaing was
permanent and that there was no job available for her to fill until sifeedddialey and Erimn

mid-August that she was ready to come back to work.

3 An email exchange among Jason Haley, Raif Erim, and Ryan Brown that tookuglace j
after the plaintiff notifiedHaleythatshe was ready to return to waikggests that the company
never gaveseriousthought to trying to place her in another position. On Thursday, August 13,
2015, Haley emailed Brown, telling him Chém had contacted him and asking if it was “okay to
say that we have hired a cleaning crew in her absence and that her services are no longer
needed.” (Doc. No. 298, at 2.) Brown responded affirmatively that he needed to telhiaer
her position had been eliminated. He added, “I assume there are no other viable positians for he
to fill.” (1d.) Haley replied: “Correct, there is not just [sic] another position she canldodt(
1.) This appears to be the extent of the company’s conversation abaog placelsewhere.
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A reasonable jury could conclude tHa¢cennial did not actually make the decision to
outsourcener jobuntil after the plaintiff requested leave and thmit forthe plaintif’'s decision
to take FMLA leaveijt would not have made thaecision to replace her with a cleaning service.
The fact that Richard Henry, who also performed cleaning services, wést gotat the same
time supports that conclusionkewise, a jury ould conclude that Decennial interfered witte
plaintiff's right to reinstatement when it declined to allow her to return to work after heAFM
leave.See Demyanoviclr47 F.3dat 29 (‘If an employer takes an adverse employment action
at least in part becaa an employee requested or took FMLA leave, the employer has denied an
FMLA benefit” (citing Donald v. Sybra, Inc667 F.3d 757, 761 (6th Cir. 2012)).

To the extent that Decennial claims that the plaintiff's poor performalsogrovided a
legitimate, non-discriminatory reason for letting her go, the evidence, agaiaegus/ocaland
subject to interpretationThe defendant’'s claim of patient and physician complaints is
undocumented Although Hess and Haley claim they counseled the plaintiff albiooe
management anlder performance and provided her a written check list, they concede that there
is no formal, written disciplinary action in the plaintiff’s file and that a wujpeis typically the
next step after an employee fails to improve after verbahseling. Furthelless testified that
the plaintiff’'s performance improved aftdreshad beenounseled

As the defendant argues, the law is clear thatFid&A should not be “construed to
entitle any restored employee to..any right, benefit, or position of employment other than any
right, benefit or position to which the employee would have been entitled had the emquloyee
taken the leave.” 29 U.S.C. § 2614(a)(3)(Bkewise the right to noanterference with medical
leave also is not absolute. “[A]ln employee who requests FMLA leave would haveaterg

protection against his or her employment being terminated for reasons ted teldis or her
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FMLA request than he or she did before submitting that requasban 345 F.3dat 401
(citationomitted.

In other words, the fact that the plaintiff took FMLA leave would not insulatdrber
termination as a result of her employer’s dissatisfaction with her perfornoanice employer’s
decision, for business reasons, to outsource hertgoh cleaning serviceompany Here,
however, the intertwined sequence of events and the employgriesses’ admission that
Calahan’s notice of her intention to take leave precipitated the decisiepléxe hemwith a
cleaning servicavould permit a reasonable jury to conclude ttet employeis decision was
causally related tthe plaintiff's exercise of her right to take leayecord Arban 345 F.3d at
401-02 (upholding jury award in favor of the plaintiff, finding that close timing between taking
FMLA leave and being fired combined with managemeetjsivocalbehavior was sufficient
evidence of pretext)Based on the evidence presented, a jury could reasonably tegect
defendaris explanation and infer that the defendant intentionally discriminatechsigtie
plaintiff and/or interfered with her rights under the FMLA.

Accordingly, Decennial’s Motion for Summary Judgment on the plaintiff's daimder
88 2615(a)(1) and (2) will be denied.

B. ADAAA Claim

The ADAAA provides that “[n]Jo covered entityhall discriminate against a qualified
individual on the basis of disability in regard to job application procedures, the hiring,
advancement, or discharge of employees, employee compensation, job training, andnasher te
conditions, and privileges of employment.” 42 U.S.C. § 12112(a). Under the ADAAA, a plaintiff
may establisha prima faciecase ofdisability discrimination by showing that: (Bhe isan

individual with a disability (2) she is otherwise qualified to perform the essential functions of
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the job e held or desired, with or without reasonable accommodation; asde(3uffered an
adverse employment action because of a disabilityzel v. Whirlpool Corp482 F. App’'x 1, 8
(6th Cir. 2012) (citation omitted).

If the plaintiff establishes prima faciecase under th®cDonnell Douglagramework,
the burden then shifts to the defendant to offer a legitimate nondiscriminatory reasts f
employment decision. If the defendant articulates such a reason, the banmiétlsnisack to the
plaintiff to show a genuine issue of material fact as to whether the defendant’s reason is
pretextual SeeMoates v. Hamilton @ty., 976 F. Supp. 2d 984, 991 (E.D. Tenn. 20&)ng
Nance v. Goodyear Tire & Rubber C527 F.3d 539, 553 (6th Cir. 2008)).

Citing preAmendment case law, the defendant argues that the plaintiff cannot establish a
prima faciecase of discrimination because she cannot show that her position remained open
while the employer sought other applicants or that the employee was repReedNfO. 31, at
15 (citing Whitfield v. Tennesse839F.3d 253, 259 (6th Cir. 2011))Even assuming that this
factor is an element of the plaintifffgrima faciecase of disability discrimination under these
circumstances, the fact that the plaintiff waplaced by a cleaning service gives rise, at the very
least, to a question of fact as to whether she“wggdaced for purposes of thprima faciecase
The defendant does not contest any other element of the plaiptiffia faciecase and the court
finds, for purposes of the Motion for Summary Judgment, that the plaintiff has ésdbdis
prima faciecase of discrimination.

Otherwise, Decennial simply reiterates its argument that the plaintiff canndtskstaht

its profferedlegitimate, nordiscriminatory reason$or its action are pretextual. The court has

* There is, as yet, very little guidance from the Sixth Circuit interpreting thaA®D
which took effect on January 1, 2009 and does not apply retroacidhald 667 F.3d at 764.
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already determined that there is a question of fact as to whether thequtoéasons are the true
reasons. Thususamary judgment on this clainoo, must be denied.
V. CONCLUSION

For the rasons set forth herein, the court wdismiss the claims againgefendant PMG

but dety summary judgment tdefendant Decenniafn appropriate order is filed herewith.

it my—

ALETA A. TRAUGER
United States District Judge

It is so ORDERED.

This 3£'day of July 2017.




