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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
LINDA ALLARD,

Plaintiff,

V. Case No. 1&v-01033

HONORABLE GERSHWINA. DRAIN

SCIDIRECT, INC.,
SITTING BY SPECIAL DESIGNATION

Defendant

OPINION AND ORDER DENYING DEFENDANT’S M OTION FOR SUMMARY

JUDGMENT [#33]

|. INTRODUCTION

Plaintiff, Linda Allard, fled the instant action against Defendant, SCI
Direct, Inc. (“SCI”) on May 27, 2016, assertingolations of the Telephone
Consumer Protection AGtTCPA”), 47 U.S.C § 227(b) and Z27(c). Presently
before the Court iSCI's Motion for Summary Judgmentiled on January 31,
2017 This matter is fully briefed and for the reasons that follow, the Court will
denySClI's Motion for Summary Judgment.

Il. FACTUAL BACKGROUND

SCl is a provider of praeed cremation servicedoing business as Neptune

Society Dkt. No. 36, Pg ID 486.SCl gathes potential customerstontact

information through the Neptune Society website or mailer cards sent by potential
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customers.Ild. To sell preneed cremation services, SCI| contacts potential
customers via telephone to set up foHapy appointments and briefly explais
servicesld. SCI prohibitsits sales staff from finalizingales over the phone and
requirescustomes physically sign the cremation services contradts.at Pg ID
487.

In February 2013,Allard sent SCI a mailer card requesting further
information abouBCI's services with her contact information, including her phone
number, email address, and residence addidssSCls Sales Manager Jon
Halprin assigned the lead to Janette Atkins, an independent sales representative at
SCI. Dkt. No. 364, Pg ID 505. On February 1Atkins calledAllard, but the call
was not answeredd. On February 12, Atkins called the numlagrain but Allard
did not answer itld. On February 18, after receiving an email fr&@I on that
day, Allard called Atkinsto inquire about SCI's services and askedhom she
couldcontact when she wasdto purchas&Cl's servicesld. On October 18SCl
calledAllard to schedulea visit atherhome Id. However Allard told SCl that she
decided against usinfgCl's servicesbut shedid not explicitly askSCI not to call
her again. Dkt. N0.383, Pg ID 552553.0n March 6,2014,Atkins calledAllard,
butshedid not answer the phonBkt. No. 364, Pg ID 505.

On August 4, 2014Allard received a prerecorded message. Dkt. NoPg3

ID 517.In the message, the caller claimed toKawin from the Neptune Society.



Id. The caller toldAllard that she still has time to sign up before the price
increasesand that choosin§ClI's service is the most responsible arrangement she
will make for her family.ld. The caller left a number to be called for furthesit.

Id. Allard called the number provided and left avoicemail askingnot to be
contacted again. Dkt. No. 21, Pg ID Hllard also called SCI's corporate office
and left a voicemail askintpat SCI refrain frontontacing her.ld. On August 5,
SCI changedAllard’'s contact information in its lead system to “DO NOT
CONTACT.” Dkt. No. 364, Pg ID 505. On August 6, Mr. Halprin sekitard an
email thanking her for her interest 8CI's services. Dkt. No. 38, Pg ID 564.
Allard replied that shelid not wantSCI to contact her agaird. at Pg ID 566.0n
August 6, Allard filed a complaint with the Better Business Bureau (“BBB”),
askingfor its help in stopping the calls. Dkt. No.-38 Pg ID 562. On August 11,
SCI throughthe BBB apologizedto Allard and promisedthat they would remove
Allard’s address and telephone number from the database protdptly.

On September 1however,Allard receivedanother prerecorded message
speaking on behalf &CI. Dkt. No. 38, Pg ID 518The phonanessag®ffered a
special deal and encouragAtlard to sign up before the price increaskk.The
message left a phone number, @IF3-6946 which is Mr. Halprin’s business

number. Dkt. No. 3&, Pg ID 565.Allard subsequently updated h&BB



complaint and filed a complaint with the Federal Trade CommisBikh No. 38
4, Pg ID 562; Dkt. No. 38, Pg ID 568673.

SCI later learned thaMr. Halprin created an account with CallFiend
purchased its services to make prerecorded. €ls No. 36, Pg ID 489para. 24
CallFire is a registered common carrier that provides-based services allowing
its customers to create custanade voice or text messages and transmitting those
messages to recipients provided by the user at a time selectedusgthBkt. No.

3810, Pg ID 586; Dkt. No. 3849, Pg ID 664, para. 4@efendant alleges that it

does not allow its independent sales representatives or sales managers to utilize
third-party websites like CallFire to assist in their sal@ist. No. 36, Pg ID 489,

para. 28Howeer, Mr. Halprin claimsthat there was neverpolicy forbidding the

use of thirdparty websites duringis employmentwvith SCI. Dkt. No. 3819, Pg ID

665 para. 57Rather SClintroduced CallFire to its branches and encouraged sales
teams to use itld. para. 53.Conversely,SCI assertghat the calls on August, 4

2014 and September 12014 were made witbut SCI's knowledge or consent.

Dkt. No. 381, Pg ID 537.

According to the declaration of Dolores Ramos, the Senior Vice President of
SCI, SCltrains its independent sales representatives and sales managers on how to
disposition a sales lead in its lead managenmogram, and on optns to

disposition a call includindDO NOT CONTACT” and “DO NOT CALL- DO



NOT MAIL.” Dkt. No. 36, Pg ID 488489 Yet, in its Answer to the First
Amended ComplaintSCI admits that it did not have a written policy for
maintaining a denot-call list. Dkt. No. 22, Pg ID 104, para. 4&Rloreover, Mr.
Halprin assertgshat SCI did not provide its sales teams with any fortnaining on
any general dmotcall list or policy. Dkt. No. 3819, Pg ID 663, para. 39n
addition, Mr. Halprinclaimsthat he occasionally received leads to call on a “Spice
List,” which did not contain previous call dispositioihd. at Pg ID 66364, para.
3741. Often, persons on the Spice List claimed to have previously asked
Defendant not to calld. at Pg ID 664, para. 44.
lll. LAW & ANALYSIS
A. Standard of Review

Federal Rule of Civil Procedure & (‘directs that summary judgment shall
be granted if ‘there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of [dwCehrs v. Ne. Ohio Alzheimer’s
Research Ctr.155 F.3d 775, 779 (6th Cir. 1998). The Court must view the facts,
and draw reasonable inferences from those facts, in the light most favorable to the
nortmoving party./Anderson v. Liberty Lobby, Ine177 U.S. 242, 255 (1986). No
genuine dispute of material fact exists where the recakkh as a whole could
not lead a rational trier of fact to find for the Amving party.”Matsushita Elec.

Indus., Co. v. Zenith Radio Coypl75 U.S. 574, 587 (1986). Ultimately, the Court



evaluates “whether the evidence presents a sufficient disagreement to require
submission to a jury or whether it is so es@ed that one party must prevail as a
matter of law.”Anderson477 U.S. at 2552.

This actioninvolves two claimswhetherSCl violated § 227(b) by initiating
two prerecordedelemarketingcalls after Allard requesteghenot be contacted by
SCI, and whethe6Cl violated § 227(c) by failing to enact a written policy for a
do-not-call list andby its failure totrain its employees in the use of the mut-call
list.

B. § 227(b)Violation

Title 47 U.S.C. § 227(b)rohibits making prerecorded telephone calls
without prior consent. Specificallyhe pertinentT CPA sectionstates:

It shall be unlawful for any person within the United States . . . to

make any call (other than a call made &nergency purposes or

made with the prior consent of the called party) using any automatic

telephone dialing system or an artificial or prerecorded voice . . . to
any telephone number assigned to a . . . cellular telephone service.

47 U.S.C. 8§ 227(b)(1)(Ai). For calls that include an advertisement, or constitute
telemarketing the Federal Communications Commiss®r(“FCC”) regulations
further provides that:

No person or entity may . . . [ijnitiater cause to be initiated, any
telephone call that includes or introduces an advertisement or
constitutes telemarketing, using an automatic telephone dialing system
or an artificial or prerecorded voice, to any of the lines or telephone
numbergqassigned to cellular telephone seryjagher than . . a call



made with the prior express written consent of the called pattyeor
called party must givprior express writtegonsent.

47 C.F.R.8 64.1200(a)(2)In support of its Motion for Summarjudgment SCI
alleges that (1) it did not initiate the prerecordelémarketing calls tdllard, (2)
that the calls are informationedther than telemarketing, and, in the alternatBje
Allard gave prior written consent t@ceivethose calls. None ddCl's arguments
can sustain a challenge without genuingpdiesover the material facts, thus it is
not entitled to summary judgment on Plaintiff's § 227(b) claim.

1. Maker of the Prerecorded Calls

‘“[A] person or entityinitiates a telephone call when it takes the steps
necessary to physically place a telephone”caliSH Network, LLC28 FCC Rcd.
6574, 6583 (2013)A person or entity is directly liable for initiating a specific
telephone call when it is so involved in the placoighe call Id. The degreeof
involvementcould be demonstrated by its control over the content, timing, and
recipients of the callSeeKauffman v. CallFireInc., 141 F. Supp. 3d 1044, 1047
(S.D. Cal. 2015) (finding that based on CallFire’s lack of involvement in selecting
the content, timing, and recipients of messages, it did not initiate text messages).
Common carriers are not liable under the TCPA absent a “high degree of
involvement or actual notice of an illegal use and failure to take steps to prevent
such transmissionsth the Matter ofRules and Regulations Implementing the

TCPA of 19917 FCC Rcd. 8752, 87480 (1992);see alsaRinky Dink Inc. v.
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Elec. Merch. SysNo. C13-1347~JCC 2015 WL 778065W.D. Wash. Feb. 24,
2015) (finding CallFire to be a common carrier because it offered indiscriminate
service to the public, did not control the content or timing of the messages, did not
control the recipient list, and was not highly involved with the TCPA timia at
issue)

SCl argues that it was Qg&ire, not SCI nor MrHalprin thatinitiated the
prerecorded calls becauS€l only paid the credits and submitted the number to
CallFire, and CallFire determined the content, timing, and manner of the Rkitls.

No. 34, Pg ID 39-98. However, SCI bases its entire argument on Ramos’s
declaration, yet Ramos fails to indicate how she has personal knowledge of the
mechanics of CallFire

Therefore, summary judgment is inappropriate because the Court cannot
conclude that SCI did not initiate the prerecorded callKanfman the court held
that CallFire did not initiate the text messages dudtsolack of involvement in
selecting the content, timing, and recipients of messddgdsF. Supp. 3dt 1047
Similarly in Rinky Dink In¢ the court conclude®allFire didnot fall within the
scope of TCPA because it offered indiscriminate service to the public, did not
control the content or timing of the messages, did not control the redipieand
was not highly involved with the TCPA violations at issR@15 WL 778065at

*7. Here, the @eidenceof recordshows that CallFire allowsts customerso create



the content of the messages, decide the telephone numbers to contact, and select
when b sendthe message&eeDkt. No. 38, Pg ID 52322; Dkt. No. 3810; Dkt.
No. 3811 Additionally, the specificity of the prerecorded calls’ contengges
that SCI created the messages madallard. The August 4, 2014 call and the
Septerber 17, 2014 calboth mentioned SCI's internal business information
concerning upcomingrice increas® which is unlikely to bewithin CallFire’s
knowledge Dkt. No. 38, Pg ID 51#418. Thereforeijt is plausible that a reasonable
jury would find it is SCI, rather than CallFire, thanitiated the prerecorded
telephonecalls.

2. The Telemarketing Nature of the Prerecorded Calls

NoO person or entity may initiate, or cause to be initiated, any telemarketing
telephonecall using anartificial or prerecorded voict®o any telephone numbers
assigned to cellular telephone service, other than a call made with pri@nwritt
consent. 47 C.F.R. 8 64.1200(a)(2). Telemarkasrithe initiation of a telephone
call or messagdor the purposeof encouraging the purchase or rental of, or
investment in, property, goods, or services, which is transmitted to any person.” 47
C.F.R.8 64.1200(f)(12Yemphasis addedn 2003,the FCCarticulated a purpose
based standard in evaluating the prerecorded calls that contain both telemarketing
information and noitelemarketing information2003 TCPA Orderl8 FCC Rcd.

14014, 14098, para. 14E.CC. 2003).The FCC provided that notwithstanding its



free offer or other informatiorg call is an advertisemediitit is intended to offer
property, goods, or services for sale either during the call, or in the.fisture

SCl arguesthat the calls made by its salepresentatives were intended to
provide information about SCI's servicasd thus they werenot telemarketing
calls Dkt. No. 34, Pg ID 390However, thaelephone calls in dispute here are not
the nonprerecorded calldyut the August 4, 2014 call and the September 17, 2014
call. The content of theprerecorded calls reveal their telemarketing nature because
they explicitly encouragedillard to sign up forSCI's servicesSeeDkt. No. 38,
Pg ID 518.Moreover,SCI does not contend that the prerecorded calls are not
telemarketing.SeeDkt. No. 41, Pg ID 678.Lastly, Mr. Halprin confirmed that
“[a]ll calls made by the sales team to leads had the ultimate goal of making a sale
of Neptune Society’s services.” Dkt. N88-19, Pg ID 663, para. 30.

3. Prior Express Written Consent

The FCCs rules distinguish telemarketing calls from rAmtemarketing
calls because consent exemption requirements are diff€@emipare47 C.F.R. §
64.1200(a)(1) (requiring prior express consent to exempttelemarketing
prerecorded callsyith 47 C.F.R. 8 64.1200(a)(2) (requiring prior expresgten
consent to exemptelemarketingprerecorded callsYemphasis added). Prior
express wtten consent mustlearly authorizethe seller to deliver or cause to be

delivered to the person telemarketing messages using an artificial or prerecorded
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voice. 47 C.F.R. § 64.1200(f)(8)n 2015, the Sixth Circuit contrasted “prior
express consent” wittprior express written consent,” and noted that “[tlhe FCC'’s
regulations for telemarketers now require a more specific type of censent
namely, that the called party consents, in writing, to being called by an auto
dialer.” Hill v. Homeward Residential, tn 799 F.3d 544, 552 (6th Cir. 2015).

SCl relies onBoyd v. General Revenue Corporatimnarguethata person
may give consent by knowingly releasihgr telephone number absent contrary
instructions.SeeDkt. No. 34, Pg ID 395; 5 F. Supp. 3d 940, 954 (M.D. Tenn.
2013).However,Boydwas decided on March 7, 2Q1@ beforethe prior express
written consent requiremeribok effect on October 16, 2013SeeRules and
Regulations Implementing the Telephone Consumer Protection Act of 2B91
FCC Rcd. 18301857 (F.C.C.2012. Thus, SCI's reliance oBoydis misplaced.

Conversely,Allard relies ona number of caseBolding that the consent
agreement must disclose the possible use of prerecoedisdSee e.gPerri v.
Rescue 1 Fin., LLCNo. CV-1500287,2015 U.S. Dist. LEXIS 95717at *1-2
(C.D. Cal. July 22, 2015)Soular v. Northern Tier Energy L.WNo. 15cv-556,
2015 U.S. Dist. LEXIS 112294t*16-17 (D. Minn. Aug. 25, 2015);ennartson v.
Papa Murphy’s Holdings, IncNo. C155307, 2016 U.S. Dist. LAS 725, at*7

(W.D. Wash. Jan. 5, 2016).
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Here, SCI obtainedAllard’s information ona mailer cardsent toSCI. Dkt.
No. 381, Pg ID 539. fierewas no disclosureegarding theuse of prerecorded
calls on the mailer cardkt. No. 382, Pg ID 546 Moreover,SCl also admitted in
discovery that none oits materials through which it solicited phone numbers
containedany disclosureoncerningthe use of prerecordedalls Dkt. No. 3814,
Pg ID 629, Response No. Accordingly, summary judgment is inapgpriateon
the basis thaBCl obtaired prior express written consefitom Allard to make
prerecordedalls.

C. § 227(c) Violation

In the AmendedComplaint, Allardalleges thatSCI violates 47 U.S.C§
227(c)for failing to have a written policy fanaintainng a denot-call list andfor
its failure totrain personnel on the use of them-call list. Congress delegated
the FCC implantation ofmethods and proceduré&s protect reislential telephone
subscribers fronreceiving unwanted telephonsolicitations See47 U.S.C §
227(c) The FCC requires persons and entitnggating telemarketingcallsto keep
a written policy for maintaining a eaot-call list, and to fain relevantpersonnel
on theexistence and use of the-dot-call list. 47 CF.R. 8§ 64.1200(d). Such rules
are also applicable to telemarketing catladeto celular phones. 47 C.F.Rg

64.1200(e).
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SCl argues that (1) it does not initiate telemarketing catisl§ 64.1200(d)
Is inapplicable to SCI(2) it trains its sales team on the use of itsxdieall list,
and (3) it does not need to folld®v64.1200(d) rules the person being called gave
prior express consent. Dkt. No. 34, Pg ID 382.explained aboveg question of
fact existsas to wheher SCI is liable as the initiator ofthe prerecorded
telemarketing calls made okugust4, 2014 and September 17, 2084e supra
Part. 1lIB.1. Therefore, the Court cannotonclude that§ 64.1200(d) is
inapplicable to SCIFor the reasondiscussedelow, there are genuine issues of
material factconcerning Allard’s§8 227(c) claim, thus SCI is not entitled to
summary judgment on this claim

1. Having a Written Policy for Maintaining a Company-Specific Do-
Not-Call List

Any entity makingelemarketingcalls musthave a “writterpolicy, available
upon demand, for maintaining a-dot-call list.” 47 CF.R. § 64.1200(d)(1)SCI
has admittedhatat the time the lawsuit was filed, it did not maintamwréten “do
not call’ policy. Def.’s Answer, Dkt. No22, para. 42Def.’s Mem. in Supp., Dkt.
No. 34, Pg ID 392Thus,questios of fact remairas to whethe6&Cl violated 47
C.F.R §64.1200(d)(1by not having a written policy for maintaining a daot-call

list.
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2. Training of Personnel Engagedn Telemarketing

Pewsonnel engaged in telemarketing must be informed and trained in the
existence and use of the-dotcall list. 47 CF.R. 8 64.1200(d®). Relying on
Ramos’s declarationSCI argues that it provides adequate training for its
employees becae it teaches its sales personnel on how to dispositarstomer
lead as‘do-not-call’ status. Def.’s Mem. in Supp. of Its Mot. for Summ. J., Dkt.
No. 34, Pg ID 391. However, Mr. Halprin stated that “SCI/Neptune Society
corporate provided neither myselbr the sales team with any formal training on
dispositioning calls in such a way, nor did it providgning on any general €o
not-call list or policy.” Halprin Aff., Dkt. No. 3819, Pg ID 663, para. 35. Here,
there is a genuine dispute of facincernig whetherSCl provided any trainingn
the existence and use of themiat-call list.

3. The Scope of Application of thel7 C.F.R.864.1200(d) Rules

Federal regulations statieat “[n]Jo person or entity shall initiate any call for
telemarketing purposes. . unless such person or entity has instituted procedures
for maintaining a list of persons who request not to receive telemarketing calls
made by or on behalf of that person or eritityi C.F.R.8 64.1200(d)Nowhere in
this section does it mentionaha person or entity may make telemarketing calls
without instituting procedures fa do-not-call list if the persons being called do

not object to the telephone solicitations.
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The Court cannot disregard the plain language of 47 C§a@4.1200(dgas
requested bys5Cl, because the text of 47 C.F.R.64.1200(d) is not contrary to
Congress’slegislative intent. Indeed, 47 U.S.@.227(c) instructs the FCC to
regulate unwanted telemarketing caflg.C.F.R.8 64.1200(d) fulfilled Congress’s
legislative purpose by providing rules regarding thenpanyspecific denot-call
list. The denot-call procedures make sure that the telephone users who have given
consent to telemarketing callsvean option tarevoke their prior consent and that
their decisions i@ honored by telemarketer§hus, even if SClonly initiates
telemarketing calls to customeso have giverpermission to receivseuch calls
it would still be required to maintamdonot-call list to permit thoseustomers to
opt-out of getting teemarketing callsf they so desireSee Rules and Regulations
Implementing the Telephone Consumer Protection Act of, IOBCC Rcd. 8752,
8765, para. 241992) (“we must mandate procedures for establishing company
specific denot-call lists to ensureffective compliance with and enforcement of
the requirements for protecting consumer privacy.

Notably, Allard never gave prior express written consdat receiwe
prerecorded telemarketing calls frdd@Cl. Moreoverthe telemarketing robocalls
happened feer Allard had repeatdy requestedshe notbe contacted bysCl.

Accordingly, SCIs argument that it does not need to follow 47 C.FR.
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64.1200(d) rules if the person being called gave prior express consent is without

merit.

V. CONCLUSION
For the foregoingreasons SCI's Motion for Summary Judgment E33]

iSDENIED.

SO ORDERED.

Dated: July 10, 2017 /s/Gershwin A. Drain
GERSHWIN A. DRAIN
United States District Judge
Sitting By Special Designation
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