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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

Defendant.

M.L.& J.L., )

)
Plaintiffs, )
)
V. ) NO. 3:16-cv-1093

)

WILLIAMSON COUNTY BOARD ) JUDGE CAMPBELL

OF EDUCATION, ) MAGISTRATE JUDGE
) NEWBERN
)

MEMORANDUM

Pending before the Court is Defendant’s Motfor Summary Judgment. (Doc. No. 39).
Plaintiffs filed a response in opptisn (Doc. No. 43), and Defendahas replied. (Doc. No. 45).
For the reasons discussed below, Defendant’s motion for summary judg@&AMNT ED.

. FACTUAL BACKGROUND

Plaintiffs, M.L and J.L, allege retaliath against Williamson County Board of Education
(“WCBOE") under Section 504 of the Rehabilitatiéit, the Americans with Disabilities Act
(“ADA") and the First Amendment under § 1983.09® No. 1). Plaintiffsasserts Defendant
engaged in retaliatory conduct tmo occasions by reporting to the Department of Children’s
Services (“DCS”) that Platiffs abused or neglesd their disabled sonld().

Plaintiff, J, has a “disability” aslefined under the ADA and Section 504. (at 2).
Specifically, J was diagnosed with Attention Deficit Hyperactivity Disorder (“ADHD”) and
Oppositional Defiance Disorder (*ODD”). (Do®No. 43-1 at 1). During the 2015-2016 school
year, J attended Kenrose Elemeyntand had teachers who workeldsely with him, including:
Carrie Glover, who served as J's second gsgbzial education teacher, Allyson Whitley, who

served as J's general education teacher, and @allaway, who served as a special education

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnmdce/3:2016cv01093/66280/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnmdce/3:2016cv01093/66280/50/
https://dockets.justia.com/

teacher’s assistant for Jd(at 2). During the 2015-2016 schoolayeJ had an Individualized
Education Program (“IEP"n place at Kenroseld. at 1). Throughout thechool year M.L. had
IEP meetings with teachers and facultydiscuss J and his IEP and make changésa( 24). At
an IEP meeting on January 14, 2016, M.L. and dishters discussed J's eligibility for extended
school year (“ESY”) during the summer, but it wasposed that ESY would not be the best fit
for J; instead the teachers agreed home visits over the summer would work bettéd.fat 24{.
M.L. renewed her request for ESY at aeting on May 18, 2016, but again it was deniket.at
25). J's Behavioral InterventioRlan (“BIP”) was discussed #EP meetings in both May and
September of 2015, and was expected to ead over the summertaf the 2014-2015 school
year, but was not put in place untiblémber of the 2015-2016 school yedd. &t 25-26). Over
the 2015-2016 school year, M.L. and Ms. Glover hadraitable relationspi as evinced through
emails M.L. sent to Ms. Gloveid; at 3-4). However, during &2015-2016 school year, Kenrose
staff made three reportis DCS concerning Jid. at 5).

The first DCS report was made on November 9, 2015, by Ms. Callaldawt (5). Ms.
Callaway offered to write J's assignmemd noticed J was teary and emotional.)(J informed
Ms. Callaway that over the weekend his father., hurt J and his brothdy twisting their arms
and pinching their nosedd(). J also stated that J.L. wasdrat J and his brother because they
were taking naked pictures of J.L. andd®@a “naked room” to hang the picturdd. @t 6). When
asked about the “naked room” J stated thiat Bad his shirt off butwvas wearing pants and
underwear.lfl.). Ms. Callaway asked if J.L. was plagi when he pinched and twisted J and his
brother's arms, and J reportedthe was a little afraidld.). On November 24, 2015, a DCS
investigator interviewed J.L. concerning theddmber 9, 2015 report and J.L. admitted to twisting

J's arm and pinching his nose, but sthhe was only playing with Jd(). On December 8, 2015,



M.L. saw J’'s psychiatrist, and the progress rfotethe visit stated, “Mother has to be more
protective, doesn’t leavetfger alone with kids.”Ifl. at 7-8). On Decendy 10, 2015, DCS closed
the case.ld. at 7).

On March 31, 2016, a second report to DCS Wied by Ms. Glover after J told Ms.
Whitley that his father was in trouble for spanking J and pulling J’'s hair and fehs&t §). Ms.
Whitley believed J was reporting a recement, not events from Novembdd.]. Along with the
spanking incident, the DCS repaiso included an incideritom September 29, 2015, where J
grabbed a student around the waistl thrust his pelvic area intbe other boy’s bottom, and an
incident from March 30, 2016, where the same studeas bending over to tie his shoe and J
wrapped his arms around the student’sstvand hit the by on the bottom.Id. at 9). After the
September 29incident J met with the school counsettrKenrose Elementary and the school
counselor read and reviewed the bo@Bpod, Touch, Bad Touch” with Jild; at 11). DCS
screened out the March 31, 2016 report the sdayewithout investigi@on because a report
mentioning “pinching of the nose” Halready been investigatedtd.j.

The third report to DCS was made on May 2@&16, involving an incident where J put his
head against a student’s bottortd. (at 12). The incident involeethe same student from the
September 29, 2015 and March 30, 2016 incidé&h). Ms. Glover was carerned because of the
sexual nature of J's behavior, given tawas only seven years old at the timd. &t 13). Ms.
Glover consulted with the behaval specialist, Lindsay Naylpprior to contacting DCS, who
agreed that under the circumstances Msv&l should report the incident to DC8I. @t 14-15).
The DCS report identified the allegation as ohsexual abuse involvirgn unknown perpetrator.
(Id. at 15). On May 13, 2016, J underwent a foremserview at the Daw House Child Advocacy

Center. [d. at 18). During the interview J reported tha brother would todtJ’s penis on top of



his clothes, or when J is amging his brother would touch shibottom, and that his brother
sometimes would insert his finger in J's anud. &t 18-19). J stated thathen this occurred he
felt weird and his clothes were ofid( at 19). J also reportedahhe sometimes touched his
brothers’ penises and bottoms on toghair clothing when he was acting funnid.J. On May
13, 2016, the DCS investigator visited Pldisti home and completed a Non-Custodial
Permanency Plan, which recommended that M.L. place a baby monitor in the hallway outside of
J's room and bells on his door handle to allow Pl&gto hear if J got up in the night to go into
his brother’'s room.Id. at 20-21). M.L. expresdeconcerns with J's psydtrist that J would touch
his brothers inappropriatelyd would not allow J to be withis brothers unsupervisedd (at 16-
17). The psychiatrist’'s recombted J exhibited symptoms ‘@randiosity, hyper sexuality with
inappropriate touching but the behavior seembdomore persistent, hasn’'t noticed cycling
behavior.” (d. at 17).

After the third DCS was filed, M.L. expresdeer concerns in a four-page email dated May
20, 2016 after an IEP meeting on May 18, 2016. (Dac.44-4 at 5-7). M.L. discussed concerns
regarding restraints anddusion used on J and also reportedshatand J.L. were concerned that
Kenrose staff members were hypectised on J and his behavidd.). She expressed how it took
a long time to get an appropriate behavior plan in place for J and other concerns she had regarding
the teachers behavior towardsld.)( M.L. also mentioned J changing schools for the 2016-2017
school year.Ifl.). M.L. alleges she advoeat for her son during thetsmol years and believed the
DCS reports were in retaliation for speaking duting the IEP meetings. (Doc. No. 43-2).

. STANDARD OF REVIEW
Summary judgment is appropridtethe movant shows that éne is no genuine dispute as

to any material fact and the movant is entitiegudgment as a matter t#fw.” Fed. R. Civ. P.



56(a). The party bringing the summary judgmaotion has the initial burden of informing the
Court of the basis for its motion and identifying portions of the record that demonstrate the absence
of a genuine dispute ovematerial factsRodgers v. Bank844 F.3d 587, 595 (6th Cir. 2003). The
moving party may satisfy this burden by presengffgmative evidence that negates an element
of the non-moving party's claim or by demoasitrg an absence a@vidence to support the
nonmoving party's cased.

In evaluating a motion for summary judgmethie court views the fagtin the light most
favorable for the nonmoving par@gnd draws all reasonable infeces in favor of the nonmoving
party. Bible Believers v. Wayne Cty., MicBO5 F.3d 228, 242 (6th Cir. 2015Yexler v. White’'s
Fine Furniture, Inc, 317 F.3d 564, 570 (6th Cir. 2003). T@eurt does not weigh the evidence,
judge the credibility of witnesses, determine the truth of the matteéknderson v. Liberty Lobby,
Inc., 477 U.S. 242, 249 (1986). Rather, the Courtrdetees whether suffieint evidence has been
presented to make the issue oftenal fact a proper jury questiofd. The mere scintilla of
evidence in support of the nonmoving partyesition is insufficieh to survive summary
judgment; instead, there must be evidencewbich the jury could reasonably find for the
nonmoving party.Rodgers v. Bank844 F.3d 587, 595 (6th Cir. 2003).

1. ANALYSIS
A. RETALIATION UNDER 8504 OF THE REHABILITATION ACT AND THE ADA

Under the Individuals with Disabilities Edugan Act (“IDEA”), a local education agency
is required to “create an [IEP] fordisabled students.” 20 U.S.C. § 146i(seq, see alsd-.H. ex
rel. Hall v. Memphis City Schsz64 F.3d 638, 6406th Cir. 2014) The statute “guarantees these
children a Free Appropriate Pubkducation(*FAPE”) ... in confomity with the IEP” and

“provides specific procedural reese should an involved pgrbbject to the construction or



implementation of the IEPHicks v. Benton Cnty. Bd. of Edu222 F. Supp. 3d 613, 63%/.D.
Tenn. Dec. 1, 2016). Both the ADA and Section 50dhiiit retaliation agaist an individual
seeking to enforce rights under the IDE?ee, e.g42 U.S.C. § 12208nd28 C.F.R. 35.134
(ADA); 29 U.S.C. 8§ 794(aand 29 C.F.R. § 33.13 (Section 504). “The ADA and Section 504 have
a similar scope and aim; for guases of retaliation atfysis, cases construing either Act are
generally applicable to both&.C. ex rel. J.C. v. Shelby Cnty. Bd. of Edét1 F.3d 687, 697 (6th
Cir. 2013) (citingAndrews v. Ohio104 F.3d 803, 807 (6th Cir.1997)).

To show a violation of these statutes, a plaintiff may utilize direct or circumstantial
evidenceRorrer v. City of Stow743 F.3d 1025, 1046 (6th Cir. 2014#)the plaintiff relies on
indirect, circumstantial evidence, as here, tharcis to analyze the claim based on the familiar
burden-shifting analysis articulated McDonnell Douglas v. Greerd11l U.S. 792 (1973).
Plaintiffs must first establish, liypreponderance of the evidence, tfBtthey engaged in activity
protected under Section 504 and the ADA; Y2CBOE knew of this mtected activity; (3)
WCBOE then took adverse action against Plaint#f&l (4) there was a causal connection between
the protected activityand the adverse actiod.C, 711 F.3d at 697 (citingsribcheck v.
Runyon245 F.3d 547, 550 (6th Cir.2001). “The bar d@monstrating the pna facie case is a
low one.”Rorrer v. City of Stow743 F.3d 1025, 1046 (6th Cir. 2014). If the plaintiff establishes
a prima faciecase, “the defendant has a burdemrafduction to articulate a nondiscriminatory
reason for its action.Hicks 222 F. Supp. 3d at 635. “If the defendant meets its burden, the
plaintiff must prove the given reas is pretext for retaliation E.E.O.C. v. Ford Motor Cp.782
F.3d 753, 767 (6th Cir. 2015).

Here, Defendant argues Riaffs cannot establish@ima faciecase for retaliation because

Plaintiffs cannot show a causal connection betwlamtiffs advocacy for educational services



and the DCS reports filed. (Doc. No. 40 at 9). Dd#mnt further argues thaven if Plaintiffs
establish grima faciecase for retaliation, the school personnel had a legitimate, non-retaliatory
reason for reporting to DCS, thus Pl#ifs cannot demonstrate pretexd.]. Plaintiff responds
that the timing, falsity of the DCS reports, aadK of context of the DCS reports shows that
WCBOE was motived in part by retaliation. (Dd. 43 at 17). The Court will analyze the DCS
reports under th®cDonnellanalysis in turn.
1. November 9, 2015 DCS Report ?

As explained in detail in the Factual Baatgnd, J reported to Ms. Callaway that his father,
J.L., physically hurt J and his brother and J was afraid. Defendant argues Ms. Callaway had a
statutory duty to report this alleged physidalise to DCS. (Doc. No. 41 12). Defendant argues
Plaintiff cannot establisharima faciecase for retaliation because there was no causal connection
between the IEP meetings throughting year and the DCS repoid.j. Plaintiff responds that in
November 2015, M.L. had a series of IERatings on November 2, 5, and 10, 2015. (Doc. No.
43 at 6). Plaintiff alleges the Novembél fieeting became tense because Plaintiffs had written a
lengthy comment in the “Parent Concerns” section of the IEP. @fter seeing the lengthy
statement, members of the IEP team becamet apseone member, Ms. Briley stated that the
Plaintiffs did notappreciate themld.; Doc. No. 43-2 at 43-44). Four days later Defendant filed a
DCS report in retaliation for Plaiiffs voicing their concernsld. at 6-7). Defendant responds that
Ms. Callaway was not involved in any of the IEBetings or in the decision making process about

the services provided to J. (Dd¢o. 45 at 4; Doc. No. 43-1 at 21).

1'In Defendant’s Motion for Summary JudgmeBefendant notes that while the Complaint
identifies the November 9, 2015p@t to DCS as an instance w@taliation, inthe discovery
responses Plaintiff only identifies the DCS rdpanade in March and May of 2016 as alleged
retaliatory actions. BecauseaRitiff's response addresse®tNovember 9, 2015 DCS report as
well, the Court will conduct a separatealysis relating to that report.
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The Court finds Plaintiffs do not establishpama facie case for retaliation for the
November 9, 2015 report because Plaintiffs hasteshown a causal connection. Plaintiffs do not
dispute that Ms. Callaway filethe DCS report and was not involiven any IEP meetings. (Doc.
No. 43-1 at 21; Doc. No. 41-6 at 55). In ordestate claim for retaliation a defendant mkrsbw
of the protected activity and take adversgoacagainst the plaintiff. (emphasis add&ge Wenk

v. O'Reilly, 783 F.3d 585 (6th Cir. 2015) (finding causannection when the teacher called

Franklin County Children Servicéisree weeks after the Ohio Depaent of Education contacted
the teacher about plaintiffs concerns wiitleir disabled daughter’s education plaih)C. ex rel.
J.C. v. Shelby Cnty. Bd. of Edu¢11 F.3d 687 (6th Cir. 2013) (finding causal connection when
plaintiffs made a request to the principal for classroom glucsetaddor their daughter and days
later the_principal filed a DCS Reportjicks v. Benton Cnty. Bd. Edu@22 F. Supp. 3d 613
(W.D. Tenn. Dec. 1, 2016) (finding a causal cotioecwhen plaintiff filed a complaint against
the school and principal terminatethintiff's employmat). Here, Plaintiffs offers no evidence
that Ms. Callaway knew of M.L.’s lengthy statemt and complaints to the IEP team when she
filed the DCS report, therefofaintiffs cannot establish@ima faciecase for retaliation.
2. March 31, 2016 and May 13, 2016 DCS Reports

As discussed above, on March 31, 2016, Glsver and Ms. Whitley filed a DCS report
after J stated that his father was in troublesfpanking him and pulling sihair and nose. (Doc.
43-1 at 8). Ms. Whitley believed J was reporting@erg event, instead of restating the event that
occurred in November 2013d(). The DCS report also includedh incident from September 29,
2015, where J grabbed a student around the waisthamst his pelvic area into the other boy’s
bottom, and an incident from March 30, 2016, wtheesame student wasrakng over to tie his

shoe and J wrapped his arms around the studsat& and hit the boy on the bottom. (Doc. No.



41-6 at 49). The DCS report also included infaroraabout J and his younger siblings sleeping
arrangement.ld.). DCS screened out the reported incident the same day the report was filed
because the report contained similar allieges as the November 9 DCS repoldl. @t 50; Doc.

No. 43-1 at 11).

On May 13, 2016, Ms. Glover filed another DCBa# that was labeled as “sexual abuse”
due to J crawling on top of another studentl moving his face up and down on the student’s
bottom. (Doc. No. 41-6 at 2). The report also stéed M.L. was uncomfoable leaving J and his
brother alone together anddussed how all the childreresp in a bed with M.LI4.). Ms. Glover
spoke with the school’s behavioral specialishdsay Naylor, before contacting DCS. (Doc. No.
43-1 at 14). DCS conducted an interview withand investigated Praiffs’ home, before
recommending that M.L. to place a baby monitod @ bell in the hallway outside J's room so
Plaintiffs would know if J got up the middle of the nightld. at 18-20; Doc. No. 41-6 at 19).

a. Plaintiffs have established the second element of the prima facie case, adverse action

Defendant argues the Court should grant summary judgment because the March 31, 2016
report does not constitute ardteerse action.” (Doc. No. 40 at 13). Defendant argues that because
DCS screened out the report the day they recéiaed did not conduct an investigation, Plaintiffs
were not dissuaded from engaging in protected activity. at 13-14). However, the Court
disagrees with Defendant’s argument. For a @taly action to be adversthe action “must be
enough to dissuade a reasonable person from engading protected actiwt ‘petty slights or
minor annoyances cannot qualifyA.C. ex rel. J.C. v. Sl Cnty. Bd. of Educ711 F.3d 687,

698 (6th Cir. 2013) (citin@urlington Northern and SaatFe Ry. Co. v. Whit&48 U.S. 53, 68
(2006)). The Sixth Circuit has treed a filed DCS report as adveractions thatvould “chill a

person of ordinary firmness” froengaging in protected activityenkins v. Rock Hill Local Sch.



Dist., 513 F.3d 580, 588-89 (6th Cir. 2008¢e alsdVenk v. O'Reilly783 F.3d 585, 595 (6th Cir.
2015). Therefore, the Court concludes that Riénadequately estdibhed the adverse-action
element of theiprima faciecase.

b. Plaintiffs establish the third element of the prima facie case, causal connection

The last element of therima faciecase turns on whether there is a causal connection
between Plaintiffs' protecteaktivities and the allegedhgtaliatoryDCSReports Again, at the
prima facie stage, Plaintiffs’ burden is minimal, regug merely that they “put forth some
evidence to deduce a calsannection between thetaliatoryactionand the protected activity.”
Nguyen v. City of Clevelan@29 F.3d 559, 566 (6th Cir. 2000).

Defendant argues there is no temporal proxiiéiyveen the matters described in Plaintiff
M.L.’s May 20, 2016 email and the March DCS rap@Doc. No. 40 at 15). Defendant asserts
M.L.’s email references her request thattdrat a different school fahe 2016-2017 school year
and apologizes for becoming emotiodating the May 182016 IEP meetingld.; Doc. No. 41-
4 at 5-7). Defendant argues that both the IEeting and the email occurred nearly two months
after the March 31 DCS report, atiterefore the report could notuebeen made in retaliation
for M.L.’s request to change schools or demeanor at the May 18, 2016 meeting. Defendant
argues that M.L.’s May 20, 2016 eiinalso referenced her requélat J receive ESY during the
summer of 2016.1¢. at 15; Doc. No. 41-4 at 5-6; DocoN43-1 at 24). However, J's eligibility
for ESY was addressed during HfP meeting in January 201yo months prior to the DCS
report. (Doc. No. 43-1 at 24). M.L. renewed hegjuest for ESY at the IEP meeting held on May
18, 2016, two months after the DCS report was filetl.at 25). Defendant args that Plaintiffs

allege no facts evidencing a nexhetween the matters addresse the May 202016 email and

10



the March 2016 report to DCS, because the protedtdties were eitheraised after the March
2016 DCS report or were resolved priothe DCS report. (Doc. No. 40 at 17).

Plaintiffs argue the May 20, 2016 email actyalhows they had been advocating for J
throughout the school year and adses M.L.’s efforts to get aappropriate BIP in place for J
and reduce the number of isolations and resggairwas forced to endure. (Doc. No. 43 at 18).
Plaintiffs assert they had a pattern of adwogaon behalf of J, and while each DCS report may
not have been in temporal proximity to the My 2016 email, the DCS reports did closely follow
advocacy by Plaintiffsld.; Doc. No. 43-2 at 2-3). DCS repogfvays came within a few days of
an IEP meeting between September 2015 and May 2Bl6ntiffs argue the timing between the
meetings and the DCS reports establishes a lcenisaection between th@otected activity and
adverse action.

Plaintiffs also argue evidence of falsity tihe DCS reports, which when coupled with
temporal proximity to the reports and Plaintifégjuests for accommodations for J, is sufficient to
permit an inference of caation. (Doc. No. 43 at 173ee also A.C.711 F.3d at 701. Plaintiffs
argue that for each DCS report filed, J's psyectstand DCS reached the conclusion that J's
behaviors were innocent and caud®d his disability, not by abuseld(). Plaintiffs asserts
Defendant documented that J'dibgiors were caused by impuldiyiissues with boundaries, and
immaturity, and yet, Defendant chose to repagséhincidents to DCS. (Doc. No. 43-2 at 55-77).
Plaintiffs assert there is noq@irement that the same behasithat were unsubstantiated by DCS
in the past, should continuelte reported over and over whitve school knevand acknowledged

J's behavior was due to hissdbility. (Doc. No. 43 at 20).

2 |EP meetings on November 2, 5, and 10 al®Btand a DCS report was filed on November 9.
2015. IEP meeting on March 3 and a DCS rep@s filed on March 30, 2016. IEP meeting on
April 26 and a DCS report filed on May 16, 2016. (Doc. No. 43 at 18-19).
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Defendant responds that Ms. Glover did not exegjgehe contents of her reports to DCS,
and personally observed J's belmawvas sexual in nature whighas unusual for a seven-year-old
child. (Doc. No. 40 at 24; Doc. No. 43-1 at 3&lso, during J's interview with the Davis House
Child Advocacy Center forensic examiner, he ldised events that were characterized as sexual
abuse involving digital penetration. (Doc.oN43-1 at 18-20). Under these circumstances,
Defendant asserts Plaintiff canm@monstrate falsity with regpt to Ms. Gloves May 2016 DCS
report. (Doc. No. 40 at 25).

The Sixth Circuit has held that temporargximity alone will not support an inference of
retaliatory discrimination when there is no other compelling evidétar®ell v. West1997 WL
271751, * (6th Cir. 1997)%ee also Nguyen v. City of Clevela@@9 F.3d 559, 565-67 (6th Cir.
2000); Cooper v. City of North Olmsted95 F.2d 1265 (6th Cir. 1986). Here, the Court finds
Plaintiffs presented facts that support an infeesthat Ms. Glover and Ms. Whitley were motived,
at least in part, by a retaliatory motive to make child abuse report¥his Court looks t&Wenk
v. O'Reilly, 783 F.3d 585 (6th Cir. 2015), whichshsimilar facts to the present cdde.Wenk
the Director of Pupil Serviceontacted Franklin County Childr&ervices (“FCCS”) three weeks
after the Department of Education contacteddomcerning the plairfts educational pland. at
596. In taking the facts in a light most favorablghe plaintiff, the Sixt Circuit found that the

Director embellished or entirefabricated allegation ithe report to clearlguggest sexual abuse.

3 The Court recognizes thatenk v. O'Reilly783 F.3d 585 (6th Cir. 28] is a First Amendment
retaliation case. However, First Amendment retiairaclaims are also analyzed under a burden-
shifting framework, and requires the saetements as an ADA retaliation clailivenk 783 F.3d

at 593. (finding “[a] plaintiff must first make rima facie case of retaliation, which has three
elements: ‘(1) he engaged in constitutionallgtpcted speech or condu¢2) an adverse action
was taken against him that would deter a pedardinary firmness from continuing to engage
in that conduct; [and] (3) there is a causaimection between elememtse and two—that is, the
adverse action was motivatatlleast in part by his ptected conduct.™) ((citingpye v. Office of
the Racing Comm',02 F.3d 286, 294 (6th Cir.2012))).
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Id. The Director’s report also included irreéat personal allegatis against plaintiffid. The
Sixth Circuit also found that thBirector learned of the alleggans three weeks before calling
FCCS.Id.

In the present case, Ms. Glover made DCS tspuithin weeks, sometimes days, after an
IEP meeting took place. (Doc. No. 41-5). iidugh Ms. Glover’s report contained some true
allegations, the facts taken in a light most favieab Plaintiffs suggest J was merely hugging his
friend, not thrusting up against him, and placing his head on his friend’s bottom like it was a pillow
when watching a movie during clagboc. No. 41-6 at 14; Doc. No. 43-2 at 5). Both DCS reports
filed by Ms. Glover also included irrelevant pamal allegations against M.L., who allows her
children to sleep in bed with hemd the May 13, 2016 report mad&erences to an uncle that has
substance abuse problems. (Doc. No. 41-6 atd348). Finally, Ms. Glover first saw J's alleged
sexual behavior on September 29, 2015, but didepatrt this incident until the March 2016 DCS
report, more than six months after the behawtmurred. (Doc. No. 43-1 at 9). Therefore, taking
the facts in the light most favorable to Plafistifthe Court finds ample evidence of a causal
connection and Plaintiffs estalsliall four elements of theprima faciecase for ADA retaliation.

Defendant provides a non-discriminatoryséa for reporting to DCS, pursuant to the
statutory obligations under me. Code Ann. 8§ 37-1-403, which imposes a duty on school officials
to report harm reasonably suggestof child abuse. Due to J'sappropriate behasr of a sexual
nature to the same male stateMr. Glover and Ms. Whitley ltha duty to repd what they
reasonably believed to be abuse. (Doc. No. 4Dak5). The Court finds Defendant has carried
its burden of articulating a non-régdory basis for the DCS Repor&ee A.C. exrel. J.C. v. Shelby
Cnty. Bd. Edu¢.177 F.3d. 687, 701 (6th Cir. 2013he burden therefore,iffis back to Plaintiffs

to prove pretext.
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c. Plaintiffs cannot show pretext*

Plaintiff may prove pretext by demonstratifyy, a preponderance of the evidence, that
Defendant’s non-retaliatory reasom fralling DCS (1) lacked a basisfact, (2) did not actually
motivate the DCS reports, or (3) was insu#fiti to motivate the filing of DCS repor&ee Vincent
v. Brewer Cq.514 F.3d 489, 497 (6th Cir. 2007). The Sixth Circuit explained,

The first type of showing is ey recognizable andonsists of evidence that the proffered
bases . .. never happened,, that they are factually false. The third showing is also easily
recognizable and, ordinarily, consists of evidence that other [students], particularly
[students] not in the protected class, wase[subjected to DCS reports] even though they
engaged in substantially identicalonduct to that which the [defendant]
contendmotivated[their calling of DCS].. . The second showing. the plaintiff admits

the factual basis underlying the [teacher’s] proffered explanation and further admits that
such conduct coulthotivatedismissal. . . In such cases, thaintiff attempts to indict the
credibility of the [defendant’sxplanation by showing circuistances which tend to prove
that an illegamotivationwas more likely than thatffered by the defendant. In other
words, the plaintiff argues that the sheeeight of the circumsintial evidence of
discrimination makes it “more likely than not” that flefendant’s]explanation is
apretext or a coverup.

Hedrick v. Western Reserve Care Sys&sb F.3d 444, 461 (6th Cir. 200&)ere, Plaintiffs argue
they can show pretext for all three situations.

Plaintiffs first argue the reports had no Basifact because each allegation was unfounded
by DCS. (Doc. No. 43 at 24). Therefore, Ms. Gloveostinued belief that's behavior manifested
child abuse after DCS determined that was netctise, shows Ms. Glover did not file the report
in good faith. [d.). Plaintiffs further argue Defendanssatutory duties didiot actually motivate

the filing of the DCS reports, because if Mso@r was legitimately worried about child abuse

4 Plaintiff cites toProvenzano v. LCI Holdings, In&63 F.3d 806, 814 {6Cir. 2011) and argues
the McDonnell Douglasnalysis requires a plaintiff to gre causation twice and encourages the
Court not to place too much emplsasn over-compartmentalizing under MeDonnellstandard.
(Doc. No. 43 at 23-24). However gifCourt notes the Sixth Circuit Hrovenzanpstill applied the
McDonnellburden-shifting analysis, but caatied district courts notd push all of the evidence
into the prima facie stage” and to not merge thadyesis of the nondiscriminery justification and
pretext stages into the prima facie cd&®venzanp663 F.3d at 813.

14



she would have reported the September 29 incident immedidte)y Finally, Plaintiffs argues
Defendant’s reasons were insufficient to tivete filing DCS reports because DCS and J's
psychologist found the events transpired comabfadifferently tharthey were reportedld. at 24-
25). Ms. Glover reported J was moving his fapeand down on the child’s bottom, but DCS found
him to be using his friend’s bottom as a pillovd. @t 25). Ms. Glover repted J was thrusting his
pelvis against a boy’s bottom and spanking bloy’s bottom, but DCS found J was hugging his
friend. (d.). Plaintiffs argue these baviors were insufficient tenotivate a logical person’s
statutory duty to report child abuséd.}.

In response, Defendant relies the “honest beliéfrule to dispute Rlintiffs’ pretextual
arguments. (Doc. No. 40 at 20). Taixth Circuit applies b honest belief rule to the pretext stage
and asks whether a defendant “made a reasondbiyned and considered decision before taking
an adverse . . . actionSmith v. Chryslerl55 F.3d 799,807 (6th Cir. 1998). “If a defendant makes
an error ‘too obvious to be unerttional,” a fact-finder may inféhat ‘it had arunlawful motive
for doing so.” A.C. ex rel. J.C. v. Shelby Cnty. Bd. Edu&7 F.3d. 687, 705 (6th Cir. 2013)
(citing 1d.). Defendant argues Ms. Glover and Ms. Whitley, as mandatory reporters under
Tennessee law, made a reasonable and infodeeidion for each DCS report. (Doc. No. 40 at
20). Both teachers reasonably relied on statenfemts J (Doc. No. 43-1 at 8) in the March 31
DCS report, and Ms. Glover observed J engaging in what she believed was inappropriate behavior
of a sexual nature in the May 13 DCS report. (Doc. No. 40 &82@oc No. 43-1 at 9-14). Even
before reporting to DCS on May 13, Ms. Glover adtexl with a behavioradpecialist who also
agreed J’'s behavior raised concerns of sexusetriggering a duty to report to DCS. (Doc. No.
40 at 26; Doc. No. 43-1 at 14-15). Finally, Dadent argues Tennessee law presumes the March

2016 and May 2016 DCS reports were made in good fa8éeTenn. Code Ann. § 37-1-
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410(a)(5)(B), Tenn. Code Ann. § 37-1-613. For thearsexplained, Defendbasserts Plaintiff’s
cannot satisfy their burden because the presumption of good faith should apply to rebut any
evidence of pretext. (Doc. No. 40 at 27).

The Court finds Plaintiffs do not show Defentla proffered reasons for calling DCS were
pretextual, because Ms. Glover and Ms. Whitlegde reasonably informed decisions before
making the reports. Under the honbkstief rule, Ms. Glover and M§Vhitley were to reasonably
rely on the particularized facts that were befthem at the time the decision to call DCS was
made.See Sullivan v. River Valley School Di&407 F.3d 804, 813 (6th Cir. 1999). In the March
31 DCS report J reported to Ms. Whitley thatfaither, J.L. was spanking him and Ms. Whitley
reasonably believed J was reporting a recent event of physical abuse. (Doc. 43-1 at 8). The March
31 DCS report also included the September 29 intidkere J grabbed as student and thrust his
pelvic area into the boytsottom. (Doc. No. 41-6 at 49). Ms. @&er reasonably believed that both
incidents coupled together sheavsigns of abuse, and undemmessee law she had a duty to
report his information. (Doc. No. 41-1 at 3). Té@me may be said fthe May 13 report, where
Ms. Glover again noticed J behaving inapproplyat@vards the same student, which was unusual
for a child J's age. (Doc. 43-1 at 12-13). Howetleis time Ms. Glover spoke with the behavioral
specialist before filing a DCS report, who alsoesgt this behavior showed signs of sexual abuse.
(Id. at 14).

While Plaintiffs argue DCS eventually closed all the cases and determined there was no
abuse, the core allegations in the DCS repmotgained reasonable anapsible information to

allege abuse.Even though Ms. Glover and Ms. Whitley may have been shown later to be

SItis also important to note that the May 13 DCS report led to J disclosing sexual conduct between
him and his brother involving digital penetratjdut it was determined J's behavior appeared
developmentally appropriate for his age leyPbc. No. 41-6 at 109; Doc. No. 43-1 at 18-20).
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mistaken, the record establishes they honestigussl and relied on J'statements, J's actions,
and the recommendations of the behavioral spsiclaefore filing the DCS reports. The Court
finds the undisputed facts show Defendacked the necessary retaliatory inteBee Marshall
v. The Rawlings Co. LL@54 F.3d 368, 380 (6th Cir. 2018ge also A.C. ex rel. J.C. v. Shelby
Cnty. Bd. Educ.177 F.3d. 687, 705 (6th Cz013) (finding pretext afteapplying the “honest
belief” rule because the comprised errors inRD&S report were too obvious to be intentional and
the principal could have informéuerself before filing a report lspeaking with thechool nurse).
Therefore, summary judgment fBlaintiffs ADA and Section 504 retaliation claim is appropriate
and Defendant’s motion SRANTED.
B. FIRST AMENDEMENT RETALIATION UNDER § 1983

First Amendment retaliation claims are azald under a burden-shifting framework. “A
plaintiff must first make a prima facie caserefaliation,” which has three elements: “(1) he
engaged in constitutionally protected speecharduct; (2) an adverse action was taken against
him that would deter a person of ordinary firess from continuing to engage in that conduct;
[and] (3) there is a causal connection betweemehts one and two—thiat the adverse action
was motivated at least in gpdoy his protected conductWenk v. O’Reilly783 F.3d 585, 593-94
(6th Cir. 2015) (citingoye v. Office of the Racing Commni®2 F.3d 286, 294 (6th Cir.20123ge
also Thaddeus—X v. Blattek75 F.3d 378, 394 (6th Cir.1999). If the plaintiff establishpseraa
facie case, “the defendants can avoid liability bpwing that [they] wou have taken the same
action even in the absenakthe protected conductGaspers v. Ohio Dept. of Youth Servid&t3
F.3d 400, 412 (6th Cir. 2011). “Oncadtshift has occurred, summagndgment is warranted if,
in light of the evidence viewed in the light mostdeable to the plaintiff, no reasonable juror could

fail to return a verdict for the defendanye, 702 F.3d at 294-95. “Unlike in tidcDonnell
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Douglasburden-shifting framework, the burden does ndft slack to a plaintiff to show pretext
in First Amendment retaliation claimdd. at 295.

As analyzed above, Plaintiffsggents evidende satisfy theprima facieelements for First
Amendment retaliation. Thereforte burden shifts to Defendant to show Ms. Glover and Ms.
Whitley would have filed the DCS reports even in the absence of Plaintiffs complaints and
advocacy regarding J and his IEPs. Defendsstinguishes the facts of this case frovenk
insomuch that the record is void of any fastiggesting Ms. Glover and Ms. Whitley fabricated
allegations they reported, but instead had redder@ause to suspect child abuse, reported the
allegations promptly, and harbored no animosityai@ M.L. (Doc. No. 40 at 28-29; Doc. No. 43-

1 at 3-4). The facts of this case are unli¥enk where the school official who reported the abuse
suggested in an email that she harbored antowards the father, embellished or fabricated the
allegations in the DCS report, and waited unt& Bepartment of Edudan called her regarding
plaintiffs’ child’s IEP plans bef@ reporting the incidents thatesknew about three weeks earlier.
Wenk 783 F.3d at 597-98.

Under a First Amendment retaliation claime tBefendant must show that the teachers
actually believedhe duty to report was triggered amdde reports because of that dittglzemer
v. City of Memphis621 F.3d 512, 527 (6th Cir. 2010). Ascdlissed above, Ms. Whitley believed
the duty to report abuse arose whidnld her his father spankban, and Ms. Glover believed the
duty to report arose when there were multiple instances of J displaying inappropriate sexual
behavior, even after speaking with a behavioral specialist. Inteergourt views the facts in the
light most favorable to Plaintiffdut concludes Plaintiffs do nottablish a violaon of their First
Amendment rights. Accordingly, Defendant’s nootifor summary judgment for First Amendment

retaliation iISGRANTED.
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V. CONCLUSION
Because there is no genuine issue of mat@&clas to Plaintiffsretaliation claims under
Section 504, ADA, or the First Amendmergummary judgment in Defendant's favor is
appropriate. Therefore the COGRANTS Defendant’s Motion foSummary Judgment.

W = L

It is SOORDERED.

WILLIAM L. CAMPBELL, JB/
UNITED STATES DISTRICT JUDGE
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