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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JAMARR JUAN KUILAN,
Plaintiff, Case No. 3:1@v-01126

V. Visiting Chief Judge Denise Page Hood

MagistrateJudgeAlistair E. Newbern

RUTHERFORD COUNTY SHERIFF'S

DEPARTMENT,

Defendant.

To: The Honorable Denise Page Hobakiting ChiefJudge

REPORT AND RECOMMENDATION

This matter has been referred to the Magistrate Judgegort and recommendation on
all dispositive motions(Doc. No. 9, PagelD# 55.) Now pending is a motion to dismiss filed by
Defendant Rutherford County Sheriff's Department (RCSD). (Doc. No. 16.) Fldarmarr Juan
Kuilan has not responded to the motion. For tbkowing reasons the Magistrate Judge
RECOMMENDS thatthe RCSD’s motion to dismiss be GRANTEIN PART and Kuilan’s
remaining claim DISMISSED WITHOUT PREJUDICE.

l. Factual and Procedural History?
Kuilan alleges that, at the time this lawsuit was fited June 2, 2016he hadbeen

wrongfully held by the RCSDas a pretrial detainder seventeen months. (Doc. No. 1, PagelD#

1 The facts in this section come from Kuilan’s compla{itoc. No. 1.)Kuilan filed a

document entitled “Prisoner Civil Rights” on June 9, 2016, which provideghdly more detailed
version of the allegations in his complaint and to which Kuilan appended supporting “evidence
(Doc. No. 5.)In its screeningthe Courtconsidered onlyKuilan’s original comgaint, which
remainsthe operativgleading.
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7.) Althoughthe nature oKuilan’s criminalchargeis not clear from his complaint, Kuilan believes
thatit violateshis constitutional rightsHe claims that the detective in his case “violated police
procedure” when he “obtained an unlawful wire[Jtap on [Kuilan’s] phone” and thixteOf
Christopher Phillips harassed Kuilan’s guests as they were ldawilag’s house, “forc[ing] them
into giving false statements to the [Tennessee Bureau of InvestigaBdy)” thatwere used to
charge Kuilan(ld.) Kuilan also believes that Phillips “planted evidencefhietkeKuilan the target
of the TBI's investigation.Ifl.) That investigation led to Kuilan’s indictment by the grand jury of
the 16th Judicial District Circuit Counthich, to Kuilan, was unsurprising given his assessment of
RutherfordCounty’s alleged “100% indictment . . . rateid the “corrupt[ion] anchanipulafion]”
of the processld.)

Kuilan alleges that, once he was in detention, his rights continued to be vi#laiied.
states thathte water irhis cell stopped working and was not fixed for six montls.gt PagelD#
6.) Correctional officers “instructed [Kuilan] to fill a bowl during redrea time, and take it back
to [his] cell to drink out of and [use for] hand sanitationd’)(Kuilan also claims that the RCSD
checked “his outgoing legal mdihat was] clearly marked to legal addresses” and that such a
practice “violates [his] right to secure, unrestricted access to the Coldts Alfhough Kulan
was represented by a coagipointed attorney in the underlying criminal prosecution, Kuilan
alleges that her incompetenabowed his “due process rights to be violated;” at the time the
complaint was filed, Kuilan had been in jail feeventeemnmonths without being “in front of a
judge,” giving the prosecution plenty of time “to build [its] cagéd.)

AlthoughKuilan's complaintassertlaims under 42 U.S.C. § 1983 ags theRCSD, the
Murfreesboro Police Department, his defense attokhegther G. Parker, Correctional Officer

Brian Noel, Detective Philips, and the 18tndicial District Cirait Court, (id. at PagelD# 2, 4)



the Courtdismissed all claims against those defendangsreening Kuilan’s complaint under the
Prison Litigation Reform Act(Doc. No. 8, PagelD# 51However,affording the complaint a
“liberal construction,” the Courfiound that Kuilan had stated a First Amendment claim against
Rutherford County by alleging that county employees wegelarlyreading his legal maild.
at PagelD# 48.) In a subsequent order, the Court granted Kuilan’s application to pndoee i
pauperis and dismissed Kuilan’s claims againsieféndant®ther than Rutherfor@ounty with
prejudice. (Doc. No. 9, PagelD# 55.) The Court instructed the Clerk’s Office to send Kuila
service packet “for the remaig defendant, Rutherford County, Tennessaed ordered Kuilan
to complete and return it within twerngyght days of receiving itld.) Kuilan was “forewarned
that his prosecution of this actigwould] be jeopardized if he should fail to keep the Clerk’
Office informed of his current addressld.{

Kuilan did not complete a service packet for Rutherford Coantlyon October 20, 2017,
the Court ordered him to show cause within thirty days why his case should not be disonissed f
failure toprosecute(Doc. No. 13.) Kuilan was warned that “failure to respond may be construed
as Kuilan’'s agreement that he has failed to prosecute this action and sudty imethe
recommendation that the case be dismissed with prejudice.” (Doc. No. 13, P&delDhe show
cause order was returned to tB8eurt on November 1, 201&vith the notation “insufficient
address, unable to forward.” (Doc. No..)1&he order was mailed to the address provided by
Kuilan in his complaint and at which he had previously received the’Gauders(Doc. Ncs. 1,
11.)

The RCSD filed the pending motion to dismissder Federal Rulesof Civil Procedure
12(b)(4), 12(b)(5), and 12(b)(®&n February 23, 2018, argyg that dismissal of theemaining

claimagainst it is appropriate becayd¢ Kuilan failed toeffect service of procesgithin ninety



days of filing his complaint in violation of Rule 4(nf2) Kulian's claim is barred byhe statute
of limitations, and (3) Kuilan has failed to comply with the Court’s ordérsc. No. 17, PagelD#
69.)Kuilan has not respondedapposition to that motion daaken any actiom this lawsuitsince
he filed his application to proceed in forma pauperis on June 16, 2016. (Doc. No. 6.)
. Legal Standard

A. Rule12(b)(5)

“[T]he requirement of proper service of process ‘is not somedless technicality
Friedman v. Estate of Press®29 F.2d 1151, 1156 (6th Cir. 1991) (quotidgl Raine v. Carlsan
826 F.2d 698, 704 (7th Cir. 1987)), nor is it “meant to be a game or obstacle course for pglaintiffs
Ace Am. Ins. Co. v. MeadowlanDgveloper Ltd. Bhip, 140 F. Supp. 3d 450, 455 (E.D. Pa.
2015) Rather, it goes to the very heart of a court's abilty to hear a case.
“[W] ithout properserviceof process, consent, waiver, or forfeiture, a court may not exercise
personal jurisdiction @r a named defendahKing v. Taylor 694 F.3d 650, 655 (6th Cir. 2012)
see also Mann v. Castjé81 F.3d 368, 37¢D.C. Cir. 2012) (explaining that “[s]ervice is . . . not
only a means of ‘notifying a defendant of the commencement of an action against hifa,” but
ritual that marks the court’'s assertion of jurisdiction over the lawsuit™) (ggddkla. Radio
Assocs. v. Fed. Deposit Ins. Corp69 F.2d 940, 943 (10th Cir. 1992))ithout personal
jurisdiction being properly established, a court cannot exercise its authoriigtennsvith due
process of lawi-riedman 929 F.2d at 1156.

Rule 4(c) provides that “[a] summons must be served with a copy of the complaint”
everydefendanand that such service must occur within the time allowed by Rule 4(m), which is
ninetydays from thelatethe complaint is filed. Fed. R. Civ. P. 4(c), 4(m). However, if thenpféi

can show good cause for failing to effect service within the period allowRdleyd(m)the @urt



“must extend the time for service for an appropriate period.” Fed. R. Civ. P.sHenqilsd-ed.

R. Civ. P. 6(b)(1) (allowing extension of procedural deadlines for good cause). Even when a
plaintiff has not shown good cause, tloeit may exercise its discretion to permit late senses

Fed. R. Civ. P. 4(m) advisory committee’s note to the 1993 amendment (“The new subdivision . .
. authorizes the court to relieve a plaintiff of the consequences of an applicatiensoiidivision

even if there is no good cause shows®e alsdtewart v. Tenn. Valley AutiNo. 995723, 2000

WL 1785749at *1 (6th Cir. Nov21, 2000) (citingHenderson vUnited State$17 U.S. 654, 662
(1996)); Overbay v. IsraelNo. 2:16CV-00337TAV, 2017 WL 1377374, at *& (E.D. Tenn.

Mar. 24, 2017);DunhamKiely v. United StatesNo. 3:08CV-114, 2010 WL 1882119, at4~5

(E.D. Tenn. May 11, 2010)

A defendant may move to dismiss a complaint for insufficient process under Rui@),2(b)
or for insufficient service of process under Rule 12(b)(5). Fed. R. Civ. P. 12(b)(4), 127h¢5)
difference between those grouridgsnot always clear, nor alwaybserved, Wasson v. Riverside
County 237 F.R.D. 423, 424 (C.D. Cal. 2006) (quotlngited States v. Hafned21 F.Supp.2d
1220, 1222 n.3 (D.N.D.@6)). A 12(b)(4) motion concerns “the form of process’e. the
content of the summonswhile a 12(b)(5) motion challenges “the manner or method of [its, or
the complaint’s,] service Buck Mountain Cmty. Org. fenn.Valley Auth, 629 F. Supp. 2d 785,
792 n.5(M.D. Tenn. 2009)see also Phillips v. Tenn. Hotaligply, No. 1:04CV-353, 2006 WL
897985, at *1 (E.D. Tenn. Apr. 4, 2006) (explaining that, “[tlechnically, . . . a Rule 12(b)(4) motion
is proper only to challenge noncompliance with the provisions of Rule 4(b) or any amplicabl
provision incorporated by Rei 4(b) that deals specifically with the content of the summons”)
(quoting5B Charles Alan Wright & Arthur R. Miller, Federal Practice and Proaeg8ut353 (3d

ed.2004)).Because the RCSD’s motion focuses on Kuilan’s failure to comply with Rule 4(m), i



is more aptly characterized as an attack on the manner of service under Rule aacby¢sl) be
treated as suclseeThomas v. Navient Sols., Indlo. 2:17CV-12232, 2018 WL 3141946, at *2
(E.D. Mich. June 27, 20183ee alsBuck Mountain Cmty. Org629 F. Supp. 2d at 792 n.5.

B. Rule4l(b)

Federal Rule of Civil Procedure 41(b) states that, “[i]f the plaintiff tailsrosecute or to
comply with these rules or a court order, a defendant may move to dismiss the actioolainan
against it.” Fed. R. Civ. P. 41(b). Courts also retain their inherent power, “actirgpiorown
initiative, to clear their calendars of cases that haveirsdalormant because of the inaction or
dilatoriness of the parties seeking relidfitk v. Wabash R.R. C&870 U.S. 626, 630 (196Xee
also Jourdan v. Jah®51 F.2d 108, 109 (6th Cir. 1990arter v. City of Memphj$36 F.2d 159,
161 (6th Cir. 1980) (holding that “[i]t is clear that the district court does have the power under
Rule 41(b), Fed. R. Civ. P., to entesua sponterder of dismissal”) (citing.ink, 370 U.S. 626).
Consistent withink, this Court’s Local Rule 41.01 requires sua sporgmiisal of“a civil action
that has been on the docket for six (6) months without any responsive pleading or other court
proceedings taken therein . . . but the dismissal shall be without prejudice to radilmave the
Court to set aside the order of dismissal for just cause.” M.D. Tenn. R. 41.01 (dismisaatioé
cases).

In determining whether dismissal undRule 41(b) is appropriate, the court considers four
factors: (1) the willfulness, bad faith, or fault of the plaintiff; (2) whether thendant has been
prejudiced by the plaintiff's conduct; (3) whether the plaintiff was warnedadhatd to cooperate
could lead to dismissal; and (4) the availability and appropriateness of othdralgsssanctions.
Carpenter v. City of Flint723 F.3d 700, 7634 (6th Cir. 2013) (quotinylulbah v. Detroit Bd.

of Educ, 261 F.3d 586, 590 (6th Cir. 2011)). A dismissal for failure to prosecute under Rule 41(b)



constitutes an adjudication on the merits “[u]nless the dismissal order statess#lid-al. R.
Civ. P. 41(b). The Sixth Circuit has cautioned that dismissal with prejudice is & 4@arstion”
that should only apply in extreme situations where there is a “clear record obdetayfumacious
conduct by the plaintiff.Carter, 636 F.2d at 161Dismissal without prejudice is “a comparatively
lenient sanction” for which the “controlling standards should be greatly relaxedskeetae
dismissed party is ultimately not irrevocably deprived of his day in cddrricy v. G.C.R. In¢.
110 F. App’x 552, 556 n.4 (6th Cir. 2004).

1. Analysis

The procedural posture of the RCSD’s motion to dismiss is unusual. The Court dismisse
all claims against the RCSD withrggudice in its screening order, but found that Kuilan’s First
Amendment claim again&utherford County should procedithe RCSD was not terminated as a
defendantandhas apparently assumed defeasébehalf of Rutherford County, although it does
not statehat it has brought the motion to dismiss on the County’s behalf. (Doc. No. 17, PagelD#
67.)

To the extent that the RCSD’s motion to dismiss seeks dismissal of the claims iagainst
that motion is moot, as all claims against the RCSD have already been dismissedNdD9,
PagelD# 55.) However, to the extent that the RCSD has brought the nootismiss on behalf
of Rutherford Countythe motionshould be granteldecause Kuilan has failed to effect service of
process against the County and has failed to prosecute this aatiacomply with the Court’s
orders SeeSnyder v. Milley No. 1:05CV809, 2007 WL 773400, at *3 (W.D. Mich. Mar. 9, 2007)
(explaining that, “[g]iven the close relationship that exists between the {&hPepartment and
the County,” it was in the “interest of judicial economy to address the arguraesagd [on behalf

of the County] in the Sheriff Department’s [motion for summary judgmerBgrause dismissal



is appropriate on those grounds, the Court need not reach the RCSD’s stdintitatibns
argument.

A. Insufficient Service

Despite the Court’s instruction, Kuilan never completed and returned a service packet f
Rutherford County(Doc. No. 17, PagelD# 658.)As his complaint was filed on June 6, 2016,
Rule 4(m)s 90day service window has long beelosed.Fed. R. Civ. P. 4(m)Dismissal of
Kuilan’s complaintis thereforeappropriate unless Kuilan can show good cause for higdditu
effect service of process the Court exercises its discretion to permit untimely serideeause
Kuilan has not filed anything to rebut the RCSD’s argument that his complaint should be
dismissedhe has failed to show good cause.

Kuilan's absence from the prosecution of his case also provides no basis for the Court to
extend the time for serviogithout his having mad#at showingSee Mann v. Castiel729 F.
Supp. 2d 191, 199 (D.D.C. 2010) (holding that there was no reason to further extend the time for
service under Rule 4(m) where the plaintiffs had squandered the “ample aat©pportunity”
they had been given to remedy their noncompliance and had “not even bother[ed] to respond” to
defendants’ motion to dismiss for insufficient serviedlfd, Mann v. Castiel681 F.3d 368 (D.C.
Cir. 2012)). By ignoring the RCSD’s motion to dismiss, Kuit@s agreed that he does not oppose
it. M.D. Tenn. Rule 7.01(b) (responsemotiony; see also Mann729 F. Supp. 2d at 199 (noting,
in light of a similar local rule, that plaintiffs’ failure to respond to defendandgion to dismiss
for insufficient sevice was “a dispositive oversight in itself”). It would be inappropriatehe
Court to exercise its discretion to extend the time for service in the alufearoeindication from

Kuilan that he intends to continue to prosecute this lanBedause Kilan failed to comply with



Rule 4(m), the RCSD’s motion to dismiss under Rule 12(b)(5) should be granted and Kuilan’s
claim againsRutherfordCounty dismissed without prejudice.

B. Failureto Prosecute

Dismissal of this action is also appropriateder Rule 41(b) and Local Rule 41.01.
Although there is no evidence that Kuilafédure to prosecute his lawsuit was motivated by bad
faith, he is “at fault for failing to comply with the Court’s Ordenslélott v. Haas No. 1613014,
2017 WL 1319839, at *2 (M.D. Mich. Feb. 8, 2017). The Court warned Kuilan early on that his
prosecution of this action would be jeopardized if he failed to keep the Court apprised efa curr
address(Doc. No. 9, PagelD# 53.) Although it appears that Kuilan is no langarcerated by
the RCSD, he never notified the Court that his address chaxgedid he respond to thl@ctober
20, 20T showeause order that warned him failure to do so could result in the dismissal of his
lawsuit. (Doc. No. 13

The Court is mindfulhat it appearKuilan did not receive a service copy of gteow cause
order.(Doc. No.14) That fact, however, does not séuglan’s action. It isKuilan’s responsibility
to prosecute thisawsuit, and hisfailure tofile anything since January 20ilicates that he has
likely lost interest in it

The “lessdrastic” sanction of dismissal without prejudice is available, and it is apgi®pr
here. Dismissal without prejudice balances the Court’s interest in “sodiwihj case and docket
management” with “the public policy interest in the dispositsd cases on their meritdMuncy,
110 F. App’x at 557 n.9ylulbah, 261 F.3d at 591. Such a sanction is particularly appropriate in
cases of prolonged inactivity and where, as here, the plaintiff appears $eaidelbah 261 F.3d
at 591 (noting that tnfourfactor test is applied “more stringently where the conduct of a plaintiff's

attorney is the reason for dismissal”). This Court’s Local Rulesedinig same balance, providing



that dismissal of inactive cases “shall be without prejudice to refile orove the Court to set
aside the order of dismissal for just cause.” M.D. Tenn. Rule 41.01. Dismissal withouliqee]
best addresses all of the interests of this litigation.

V.  Recommendation

In light of the foregoing, the Magistrate Judge RECOMMENibat the RCSD’s motion
BE GRANTED IN PART and Kuilan’s claim against Rutherford County DISMISSHETHOUT
PREJUDICE To the extent that the RCSD seeks dismissal of claims against it, the motion to
dismiss should be DENIED AS MOQdecausdhose claims havalready been dismissed with
prejudice. However, to the extent that the RCSD has brought the motion to dismiss omfbehalf
Rutherford County, that motion should be GRANTED for the reasons offered aBeee.
Konstantelos v. PloehiNo. CV 096476-GHK CW, 2011 WL 651435, at *11 (C.D. Cal. Feb. 11,
2011)(denying as moot motion to dismiss as to already dismissed defendants baggras to
other defendants).

Any party has fourteen days after being served with this report and recontiorehaléile
specfic written objections. Failure to file specific objections within fourteen daysoipt of this
report and recommendation can constitute a waiver of appeal of the matters détideds v.
Arn, 474 U.S. 140, 155 (1985Fowherd v. Million 380 F.3d 909, 912 (6th Cir. 2004). A party
who opposes any objections that are filed may file a response within fourteen tdayseeig
served with the objections. Fed. R. Civ. P. 72(b)(2).

Entered this th day of August, 2018.

2lirrrodbe O

ALISTAR E. NEWBERN
United States Magistrate Judge
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