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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

LINDSEY PICKLE, )
)
Plaintiff, )
) NO. 3:16-cv-01202
V. )
) JUDGE CAMPBELL
BRANCH BANKING AND TRUST ) MAGISTRATE JUDGE
COMPANY, ) BROWN
)
Defendant. )
MEMORANDUM

Pending before the Court is Defendant’s Motfor Summary Judgment. (Doc. No. 28).
Plaintiff filed a Response in@position (Doc. No. 32) and Defenddiled a Reply. (Doc. No.
34). For the reasons discussed belowebaant’s Motion for Stnmary Judgment GRANTED.

. FACTUAL BACKGROUND

Plaintiff Lindsey Pickle asserts claimagyainst Defendant Branch Banking and Trust
Company based on events related to mortgagmeiats following the purchase of real property
in May 2006, and foreclosure orattproperty in April 2015. (Doc. & 1-1). Specifically, Plaintiff
asserts claims against Defendardiuding violation of the Tenssee Consumer Protection Act,
fraud, breach of duty of good faith and fair dealwiglation of the Fair Gedit Reporting Act, and
wrongful foreclosure.ld.).

Plaintiff purchased property located 8845 Nolensville Pike, Unit 524, Nashville,
Tennessee 37211 (the “PropertyQbgect to a Deed of Trusind Note in the Amount of
$123,200.00. (Doc. No. 32). Plaintiff'siginal lender was Platinum Mortgage, who sold the loan
to Defendant on September 30, 2008.)( Plaintiff alleges that witlthe exception of one month,

she made all payments on a timely basis thr&gtember 2011, and thihe issues surrounding
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this case began with the payment of propgéaes by Defendant andoeswing regarding the
same in 2011.4.).

Defendant contends an improper identificatodrihe Property’s parcel number caused it
to pay Plaintiff's 2009 and 2010 property taxesthe incorrectunit. (Doc. No. 29). Once
Defendant discovered this error, it contendspagments were refunded and it paid the taxes to
the proper unit numbend;). Plaintiff alleges that in correat the tax issues, Defendant reversed
out one of her mortgage payments and beganrtmeously report her as delinquent to the credit
agencies. (Doc. Nos. 1-1, 32). Plaintiff contestie complained about the error but Defendant
refused to correct the mistakelsl.).

In early 2013, Plaintiff applied for a loan mbdation to enable her to make her mortgage
payments. (Doc. No. 32). The modification wapm@ved in March 2013, but because Plaintiff did
not sign the agreement until after the modifisatoffer letter's deadline, Defendant was not
obligated to move forwardith the modification. Id.). A July 2013 email indicates Plaintiff and
Defendant employee Theresa Wyndham then agreed to a paymentg)aistiached to Ms.
Wyndham'’s July 2013 email to Plaintiff is a copytioé Repayment Agreement, providing in part:
“Please note that your mortgage loan will stilllbported delinquent while on the repayment plan.
When your mortgage loan is current, the adidsnonthly payment will revert to the monthly
payment as required by your origlrmortgage loan agreementld.).

Defendant alleges that sometime aftelaintiff entered into the 2013 Repayment
Agreement, she got behind on her paymantswas over $4,000 behind by October 2014. (Doc.
No. 29). Plaintiff contends she attempted to ma&gments on the loan but Defendant would not
accept them. (Doc. No. 32). Defendant arguesdbat result of Plaintiff’'s delinquency, it was

unable to accept any paymentsddehan the total amount due.o® No. 29). Thus, in October



2014, Defendant returned a $700 payment made by Plaindfj. @fter this payment was
returned, Defendant contends Plaintiff “gave ap’paying her mortgage loan and did not attempt
to make any further payment#d.j. As a result, Defendant initiated foreclosure on the Property in
April 2015, which is the subjeof the instant lawsuit.

I. STANDARD OF REVIEW

Summary judgment is appropridiethe movant shows that éne is no genuine dispute as
to any material fact and the movant is entitiegudgment as a matter t#fw.” Fed. R. Civ. P.
56(a). The party bringing the summary judgmmotion has the initial burden of informing the
Court of the basis for its motion and identifying portions of the record that demonstrate the absence
of a genuine dispute ovematerial factsRodgers v. Bank844 F.3d 587, 595 (6th Cir. 2003). The
moving party may satisfy this burden by presengffgmative evidence that negates an element
of the non-moving party's claim or by demoasitrg an absence a@vidence to support the
nonmoving party's cased.

In evaluating a motion for summary judgmethe court views the fagtin the light most
favorable for the nonmoving partgnd draws all reasonable infeces in favor of the nonmoving
party. Bible Believers v. Wayne Cty., MicBO5 F.3d 228, 242 (6th Cir. 2018Y¥.exler v. White’s
Fine Furniture, Inc, 317 F.3d 564, 570 (6th Cir. 2003). T@eurt does not weigh the evidence,
judge the credibility of withesses, determine the truth of the matteknderson v. Liberty Lobby,
Inc., 477 U.S. 242, 249 (1986). Rather, the Courtrdetees whether suffient evidence has been
presented to make the issue oftenal fact a proper jury questiotd. The mere scintilla of
evidence in support of the nonmoving partyesition is insufficieh to survive summary
judgment; instead, there must be evidencewbich the jury could reasonably find for the

nonmoving party.Rodgers v. Bank844 F.3d 587, 595 (6th Cir. 2003).



1. ANALYSIS

A. Tennessee Consumer Protection Act

Plaintiff claims Defendantiolated the Tennessee CongmiProtection Act (“TCPA”),
specifically Tenn. Code Ann. 87-18-104(b)(12) by unfairly attempting to proceed with a
foreclosure on Plaintiff’'s homenducing Plaintiff to enter into a modification agreement, and
erroneously reporting Plaintiff's payments tedit bureaus. (Doc. No. 1}. Defendant argues in
its motion for summary judgment that PlaintifffCPA claim should béismissed because the
TCPA does not apply to foreclosure suits dmetause she failed to plead the claim with
particularity as required under Fed. R. Civ.9.(Doc. No. 29). Plaintiff's response does not
address either argument. (Doc. No. 32).

As an initial matterthe Court construes Plaintiff's ifare to respondo Defendant’s
arguments as an abandonment of his TCPA cl8e. Brown v. VHS of Michigan, In&45 F.
Appx. 368, 372 (6th Cir. 2013) (“ThSourt's jurisprudence on abandommnef claims is clear: a
plaintiff is deemed to have abandoned a claim wdehaintiff fails to addess it in response to a
motion for summary judgment.”).

Even if Plaintiff had responded appropriately to Defendant'sanptPlaintiffs TCPA
claim would still fail because the TCPA does apply to wrongful foredsure actions or loan
modification claimsLayne v. Ocwen Loan Servicing, LLZD18 WL 1524608, a8 (E.D. Tenn.
Mar. 28, 2018) (“Courts have consistently held tthet TCPA is inapplicable to loan modification
proceedings . . .””)Vaughter v. BAC Home Loans Servicing, PB12 WL 162398, at *6 (M.D.
Tenn. Jan. 19, 2012) (“[T]he TCPA does apply to mortgage foreclosures.Daunius v. Wells
Fargo Bank, N.A.2010 WL 3429666, at *6 (E.D. Tenn. Aug. 2010) (“[W]hen a debtor defaults

on a mortgage payment, and the mortgage hdtaecloses upon the coletl that secured the



loan . . . the TCPA does not appjy Accordingly, Plaintiff's TCPAclaim fails as a matter of law,
and Defendant’s motion for summary judgment on this cla@RANTED.!

B. Fraud in the Inducement of the L oan M odification

Plaintiff claims Defendant &udulently induced her to comepe a loan modification by
falsely representing her loan staimerited foreclosure proceediraggl a loan modification would
remedy this status. (Doc. N@&-1). Defendant argues Plaiffis fraudulent inducement claim
should be dismissed because she failed to pleaithitthe particularity required by Rule 9(b) of
the Federal Rules of Civil Procedure. (Dd¢o. 29). Plaintiff's response does not address
Defendant’s argument. (Doc. No. 32).

Rule 9(b) provides that “a pgnnust state with particularity the circumstances constituting
fraud or mistake.” Fed. R. Civ. B(b). To satisfy this requirement, Plaintiff's complaint, at a
minimum, must “(1) specify the statements thatphaintiff contends werraudulent, (2) identify
the speaker, (3) state where and when theersttts were made, and (4) explain why the
statements were fraudulentPrank v. Dana Corp. 547 F.3d 564, 570 {® Cir. 2008).
“Generalized and conclusory allaions that the Defendants' contiwas fraudulent do not satisfy
Rule 9(b).” Bovee v. Coopers & Lybrand C.P.£72 F.3d 356, 361 (6th Cir.20015ee also
Heinrich v. Waiting Angels Adoption Servs., Jii68 F.3d 393, 406 (6th Cir. 2012) (“The courts
have uniformly held inadequate a complaint'segal averment of the defendant's ‘knowledge’ of
material falsity, unless the complaaisosets forth specific facts that make it reasonable to believe
that defendant knew that a statement maserially false or misleading.”) (quotirf@greenstone v.

Cambex Corp.975 F.2d 22, 25 (1st Cir. 1992)).

! Given the dismissal of Plaintif's TCPA claim for the reasons stated, it is unnecessary to address
Defendant’s argument Plaintiff failed togald her TCPA claim with particularity.
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Although Plaintiff refers to each element of aud action in her complaint, her allegations
are conclusory and lack the peaularity required under Rule 9(biPlaintiff does not identify the
speaker, the time, or the place of the alleged frauidstatements, nor does she provide any details
surrounding the specific statements she alleges fatre and induced her enter into the loan
modification. Because Plaintiff's generalized allegations surrounding her fraudulent inducement
claim do not satisfy the requirements of Rule)9Defendant’s motion fosummary judgment on
this ground iISSRANTED.

C. Fraud by Virtue of Erroneous Credit Reporting

Plaintiff claims Defendant &ed fraudulently by erroneousnd continuously reporting
Plaintiff's loan status as lateausing Plaintiff to be deniedeatit for an automobile purchase and
dental care. (Doc. No. 1-1). In its motion ummary judgment, Defendant argues Plaintiff's
claim, though couched as “fraud laytue of erroneous credit regiomg,” is actudly a claim for
violation of the Fair Credit Rmrting Act (“FCRA”), 15 U.S.C. § 1681, et seq. Defendant argues
Plaintiff’'s claim must fail because she lacks a @@wright of action to lmg a FCRA claim against
Defendant, and because such a claim is timeedaunder the FCRA. (Doc. No. 29). Plaintiff's
response does not addreghier of Defendant’s arguments. (Doc. No. 32).

As stated previously, the Court construeairRiff's failure to respond to Defendant’'s
arguments as an abandonment of this clBirmwn,545 F. Appx. at 372. Furthebecause Plaintiff
does not dispute Defendant’s atism that her “fraud by virtuef erroneous @dit reporting”
claim falls within the FCRA, the Court construes it as such.

Even if Plaintiff had not abandoned her FCBlAIm by failing to respond to the arguments
raised in Defendant’'s motion for summary judgment, the claim still fails because she does not

possess a private right of action against Defenglaaér the FCRA. The FCRA limits enforcement



of 15 U.S.C. § 1681s-2(a) (regarding the duty to provide accurate information to consumer
reporting agencies) to certain federal and/orestdficers, not private actors like Defendant. 15
U.S.C. 8§ 1681s-2(d)¢Carney v. Experian Infonation Solutions, In¢ 57 F. Supp. 2d 496, 502
(W.D. Tenn. 1999). Accordingly, because Pidinhas no private right of action against
Defendant, her FCRA claim fails and Defendantistion for summary judgment on this ground

is GRANTED.?

D. Breach of Duty of Good Faith and Fair Dealing

Plaintiff alleges Defendant éached its implied covenant gbod faith and fair dealing,
and caused Plaintiff to lose significant equity in her home. (Nocl1-1). Defendant argues this
claim should be dismissed because Plaintiff fattedssert a related breaoh contract claim.
(Doc. No. 29). Plaintiff's response does address Defendant’'s argument. (Doc. No. 32).

The Court construes Plaintiff's failure teespond to Defendant's argument as an
abandonment of this claiBrown,545 F. Appx. at 372. Even if PHiff had responded, this claim
still fails because breach of the implied covenant of good faith and fair dealing is not an
independent basis for relief; it must accamyp a valid breach ofontract claim.Thomas v.
Meharry Medical Collegel F. Supp. 3d 816, 829 (M.D. Tenn. 2014) (citBlgph v. Racetrac
Petroleum Cq.338 F.3d 557, 572 (6th Cir. 2003)). Becausarff does not assert a valid breach
of contract claim against Defdant, her claim for breach of the implied covenant of good faith
and fair dealing fails. Defendant’s mati for summary judgment on this claimGRANTED.

E. Wrongful Foreclosure

Finally, Plaintiff brings a clan for wrongful foreclosure agast Defendant, alleging it

failed to provide her proper notice beforeddosing on the Property. (Doc. No. 1-1). Defendant

2 Given the dismissal of Plaintiff's FCRA claim ¢his basis, it is unnecessary to address Defendant’s
statute of limitations argument.



argues this claim should be dissed because “wrongful foreclostiis not a spefic cause of
action in Tennessee, and because Defendant complied with Tenn. Code Ann. § 35-5-101 and
properly noticed and conducted the foreclosure. (Doc. No 29). Plaintiff’'s response does not
specifically address Defendangésgument. (Doc. No. 32However, Plaintiff reiterates in her
response to Defendant’s statemeinindisputed materidacts that Defendamlid not provide the
proper foreclosure notice requireinder Tenn. Code. Ann. § 35-5-185nd failed to produce
evidence of her receimif the certified mailing.Ifl.). Plaintiff argues Defendant was aware she
was represented by an attornayd did not attempt to contaPlaintiff through her attorney
regarding the saleld.).

While Tennessee does not hayaecific elements for a wngful foreclosure cause of
action, “Tennessee courts generally examine dretontractual or statory requirements were
met in the foreclosure dfie property in questionRingold v. Bank of Am. Home Loa2§13 WL
1450929, at *6 (W.D. Tenn. Apr. 9, 2013). “A parssarting wrongful foreclosure may seek one
of two mutually exclusive remedies — either dansagfdaw or having the foreclosure sale set aside
in equity.” Ogle v. U.S. Bank Nat'l Ass'n for Residential Asset Sec.,,@W8 WL 1324137, at
*3 (E.D. Tenn. Mar. 14, 2018). In this instam Plaintiff seekslamages at law.

In regards to adequate notice of foreales Tenn. Code Ann. 8§ 35-5-101 requires that
“[iln any sale of land to foreclose a deed of trusortgage or other liesecuring the payment of
money or other thing of value ander judicial orders or process, advertisement of the sale shall
be made at least three (3) different timesome newspaper publishedthe county where the

sale is to be made.” Tenno@e Ann. 8§ 35-5-101(a). The first pidation in the newspaper must

% In her Complaint, Plaintiff also alleges Defendaiotated the requirements of Tenn. Code Ann. § 35-5-
117. This section, however, was repealed in Janu$.Plaintiff does not argue further any violation of
Tenn. Code Ann. 8 35-5-117 in her response to Defendant’s motion for summary judgment.
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be at least twenty days before the sale. TEode Ann. 8 35-5-101(b). Additionally, “on or before

the first date of publication[,]” #ntrustee “shall send to the debamd any co-debtor a copy of the
notice” to be published in the newspaper “by regestenr certified mail, return receipt requested.”
Tenn. Code Ann. § 35-5-101(e). The notice must be mailed to the mailing address of the property
subject to foreclosure and the last known mailing address or other address designated in writing
by the debtor at least 30 days prior to the firse ad publication, if different from the address of

the property to be foreclosetienn. Code Ann. § 35-5-101(e)(1).

In this case, the Court finds Defendant cbetpwith the statutory notice requirements of
Tenn. Code Ann. § 35-5-101. Wilson & AssociatB&LC — the successor trustee Defendant
appointed to effectuate the foreclosure — directetbtice of trustee’s sale to be placed in The
Ledger in Nashville, Tennessee on March 6, b8,20, 2015, which directed that the sale would
take place on April 1, 2015, at 10:00 a.m. at Bridgestone Arena in Nashville, Tennessee. (Doc.
No. 29). Wilson & Associates also sent lettezgarding the Property®reclosure to: (1) the
Property’s address at 5845 Nolensville BodNashville, TN 37211; (2) the Property’s
homeowner’s association at 330 Commerce Site 310, Nashville, TN 37201; and (3) the most
recent address provided by Plaintiff to Dedant at 912 Emmett Avenue, Nashville, TN 37206.
(Id.). In doing so, Wilson & Associates, and tHdsfendant, complied with the requirements of
Tenn. Code Ann. 8§ 35-5-101.

Though Plaintiff may have preferred a differemtthod of notice, the law does not require
Defendant to do more. Because the Court fibggendant provided adequate notice of the
foreclosure proceedings as requiredTleyin. Code Ann. § 35-5-101, Plaintiff's wrongful foreclosure
action fails as a matter of law amdefendant’'s motion for summary judgment on this claim is

GRANTED.



It is SOORDERED. %ZW%

WILLIAM L. CAMPBELL, JR
UNITED STATES DISTRICT JUDGE
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