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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

LARRY PAUL KOFFMAN, )
)
Movant, )
)
V. ) Case No. 3:16-cv-01496
) Judge Aleta A. Trauger
UNITED STATESOF AMERICA, )
)
Respondent. )
MEMORANDUM

Before the court is Larry Paul Koffman’Motion to Vacate, Set Aside, or Correct
Sentence in Accordance with 28 U.S.C. § 2255 (Doc. No. 1), seeking to vacate the sentence
entered upon his 2005 criminal convictiondnited Sates v. Koffman, No. 3:03-cr-00171 (M.D.
Tenn. Feb. 23, 2005) (Judgment, Doe. 99) (Wiseman, S.J., retiretliKoffman argues that he
is entitled to resentencing undimhnson v. United Sates, 135 S. Ct. 2551 (2015), in which the
Supreme Court held that the so-called residualisg of the Armed Ceer Criminal Act, 18
U.S.C. 8§ 924(e)(2)(B)(ii), is ummstitutionally vague. For the reasons set forth below, Koffman'’s
motion will be denied.

l. PROCEDURAL BACKGROUND

On September 10, 2003, Koffman was indictedwo charges of armed bank robbery, in
violation of 18 U.S.C. § 2113(dCounts 1, 4); two counts of using or carrying a firearm during
and in relation to a crime of violence, underll.&.C. § 924(c) (Counts 2, 5); and two counts of

being a previously convicted @1 in possession of a firearm (Cosi® 6). (Crim. Doc. No. 10.)

! References to the criminal case record hiteafter be designatas “Crim. Doc. No.
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In November 2004, Koffman pleaded guilty to Counts 4, 5, and 6 of the Indictment, and
the government voluntarily dismissed Counts larg] 3. (Crim Doc. No. 73.) He was sentenced
on February 23, 2005 to 57 months on Counts 46rid run concurrentl and 84 months on
Count 5, to run consecutively. (8ri Doc. No. 79.) His subsequeappeal was dismissed on the
grounds that he had knowingly and voluntarily waived his right to appedied States v.
Koffman, No. 05-5570 (6th Cir. Sept. 21, 2005). (Crim. Doc. No. 88.)

His 8§ 2255 motion was filed, through coehson June 22, 2016. (Doc. No. 1.) The
government responded (Doc. No. 5), and the mpuarough counseljléd a Reply (Doc. No.
7). Because Judge Wiseman had retired, the matasnassigned to Judge William J. Haynes, Jr.
Following the retirement of Judge Haynts case was reassigned to the undersigned.

. LEGAL STANDARD

The movant brings this action under 2&LC. § 2255. Section 2255 provides a statutory
mechanism for challenging the pmsition of a federal sentence:

A prisoner in custody undesentence of a court estsbed by Act of Congress

claiming the right to be released upitve ground that the sentence was imposed

in violation of the Constitution or laws tiie United States, or that the court was

without jurisdiction to impose such sentencethat the sentee was in excess of

the maximum authorized by law, or is otherwise subject to collateral attack, may

move the court which imposed the sentetweracate, set aside or correct the

sentence.
28 U.S.C. § 2255(a). In order to obtain relieider § 2255, a petitioner ““must demonstrate the
existence of an error of constitbnal magnitude which had a stdastial and injurious effect or
influence on the guilty plea or the jury’s verdictHumphress v. United Sates, 398 F.3d 855,
858 (6th Cir. 2005) (quotingriffin v. United States, 330 F.3d 733, 736 (6th Cir. 2003)). A

motion under § 2255 is ordinarily subject to a-gear statute of limitadins, running from the

date the underlying convictiorebame final. 28 U.S.C. § 2255.



1. ANALYSIS

Koffman argues, based alohnson, that he is entitled toesentencing because: (1) his
offense level was increased under U.S.S.G. § 2ERA4)(A) based on a pri@onviction that can
no longer be considered a “crime of violence” unttee definition of that term in the “now
unconstitutional residual clausef U.S.S.G. § 4B1.2(a)(2) (DodNo. 1, at 2); and (2) he is
entitled to resentencing on the § 924(c) offgi@eunt 5), based on whidhe court was required
to sentence him to a mandatory consecutive seatehseven years, because the definition of a
“crime of violence” in 8 924(c)(@B) is likewise void for vagugess. The government argues, in
response, that armed bank robbgoalifies as a crime of violee regardless of whether the
residual clauses in § 42(a)(2) or § 924(c){8B) are unconstitutional.

The legal landscape has changed substgnsalte the filing of Koffman’s motion, but
he is not entitled to relief.

A. Count 5 and § 924(c)

Federal law imposes a mandatory minimsentence upon any person who, “during and
in relation to any crime of violence or drug traeKing crime . . . , uses or carries a firearm, or
who, in furtherance of any such crime, pases a firearm.” 18 U.S.C. 8§ 924(c)(1)(A). In
Koffman’s case, he “brandished” the firearm,igthrequired a mandatoigonsecutive sentence
of seven yeardd. 8 924(c)(1)(A)(ii). Section 924(c)(3) defines “crime of violence” as an offense
that is a felony and either “has @s element the use, attempted,us threatened use of physical
force against the person or property of another,” § 924(c)(3)(A); or “by its nature, involves a
substantial risk that physical force against thesge or property of another may be used in the
course of committing the offensad. § 924(c)(3)(B). Subsection (A9 known as the “elements”

or “use-of-force” clause, and subsection (B) is referred to as the “residual” clause.

2 The government does not argue that Koffmaived his ability tdoring this motion.



Koffman argues that his conviction on Cobriind the increased sentence imposed under
8 924(c) rely on a definition of “crime of violenc#iat is materially indistinguishable from the
definition of “violent felony” in the residdaclause of the Armed Career Criminal Act
(“ACCA"), 18 U.S.C. § 924(e)(2)(B)(ii), wich the Supreme Court struck down as
unconstitutionally vague idohnson, 135 S. Ct. at 2563. He conteritlat, as a result, his federal
armed bank robbery conviction no longer qualifiea @sedicate crime of violence. (Doc. No. 1,
at 2.)

The ACCA mandates a minimum fifteen-yeantemce for a felon who is convicted of
unlawfully possessing a firearm wiolation of 18 U.S.C. § 928} and who has three prior
convictions “for a violent felonyr a serious drug offense, both.” 18 U.S.C. § 924(e)(1).
Similar to the definition of “crime of violencah 8§ 924(c)(3)(B), the ACCA'’s residual clause
defines “violent felony” as any crime that “invels conduct that presents a seriougpiidl risk
of physical injury to anotherld. § 924(e)(2)(B)(ii). InJohnson, the Supreme Court held that the
ACCA'’s residual clause is so vague that it “denies fair notice to defenedad invites arbitrary
enforcement by judges” and, therefore, that “figasing a defendant’s sentence under the clause
denies due process of law.” 135 S. Ct. at 293 Supreme Court very recently held that the
same rationale applies to thesidual clause in § 924(c)(3)(Bhd that 8§ 924(c)(&B) is likewise
void for vaguenesdJnited Statesv. Davis, 139 S. Ct. 2319, 2324, 2336 (June 24, 2019).

Davis, however, does not come to Koffman’s aid, because armed bank robbery under 18
U.S.C. §8 2113(a) and (d) clearly qualifies asrime of violenceunder 8 924(c)(3)(A)See
United Sates v. Henry, 722 F. App’x 496, 500 (6th Cir. 2018) (“A necessary element of bank
robbery is the use of ‘force andblence’ or ‘intimidation.” Andintimidation is all it takes to
satisfy § 924(c)(3)(A)'s elements clause, whicliirdes crimes involving the ‘threatened use of

physical force’ as crimes of viehce.” (quoting 18 U.S.C. § 2113(&)nited Sates v. McBride,



826 F.3d 293, 296 (6th Cir. 2016) (construing identlaaguage in U.S.&. § 4B1.2(a)(1))),
abrogated on other grounds by Davis, 139 S. Ct. at 2336.

In short, Koffman’s armed bank robbeecgnviction constitutes a “crime of violence”
under 8§ 924(c)(§A). Neither Johnson nor Davis affects him, and he is not entitled to
resentencing on Count 5.

B. Count 6 and the § 2K 2.1 Enhancement

Koffman also pleaded guilty to being aepiously convicted felon in possession of a
firearm, in violation of 18 U.S.C. § 922(g). Thaideline that applied to the computation of his
sentence was U.S.S.G. § 2K2.1(a)(4)(A), whichvmted an increased base offense level if the
defendant committed the offense sedpsent to a prior felony conviction for a crime of violence.
The term “crime of violence” used in 8§ 2K2.1 wasn defined by 8§ 4B1.2 as a felony that “has
as an element the use, attempted use, or theshtege of physical force,” § 4B1.2(a)(1), is an
offense enumerated in the provision, or “othiee involves conduct thgtresents a serious
potential risk of physical injury to another,”481.2(a)(2). Koffman argues that the definition in
§ 4B1.2(a)(2) in effect at the time of his sEmting is virtually idental to that found in 88
924(e)(2)(B)(ii) and 924(c)(3)(B) and ikerefore, constitutionally vague.

The Supreme Court has expressly rejedtet argument, finding that the sentencing
guidelines, being advisory, are raibject to a vagueness challenBeckles v. United States,
137 S. Ct. 886, 892 (2017). Because Koffman was sentencedBadler went into effect, the
guidelines were advisory tteer than mandatory, arlthnson provides no relief with respect to
the calculation of his recommenisentence under the guidelinkkreover, the offense that led
to the application of § 2K2.1(a)(4)(A) was fedebank robbery, which qualifies as a crime of
violence under § 4B1.2(a)(1¥ee McBride, 826 F.3d at 296. Thus, the residual clause of §

4B1.2(a)(2) did not affect the calation of Koffman’s guideline range.



V. CONCLUSION

For the reasons set forth herein, Koffman’s § 2255 motion will be denied.

The court will also decline to enter a certiie of appealability in this case. The Rules
Governing 8 2255 Proceedings require that aridistourt “issue or deny a certificate of
appealability when it enters a final order adverse to the applicant.” Rule 11(a), Rules Gov'g §
2255 Proceedings. The court may &ssucertificate of gpealability “only if the applicant has
made a substantial showing of the denial obastitutional right.” 28 U.S.C. § 2253(c)(2). That
is, the movant must make a substantial showiag‘tieasonable jurists could debate whether . . .
the petition should have been resadl in a different manner ordhthe issues presented were
‘adequate to deserve encowratent to proceed further.dack v. McDaniel, 529 U.S. 473, 483—
84 (2000) (quotingBarefoot v. Estelle, 463 U.S. 880, 893 n.4 (1983)). Here, because no

reasonable jurists would debdtes court’'s disposition of Koffman’'s § 2255 motion, the court

it oy —

ALETA A. TRAUGER
United States District Judge

declines to issue a ciitate of appealability.

An appropriate Order is filed herewith.




