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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
DAVID CHASE,
Plaintiff,

Case No. 3:16-cv-01576
Judge Aleta A. Trauger

V.

MATTHEW K. WHITE, SCOTT F.
HULL, JEFFREY S. BROWN, JAREN
C. BREECE, ALAN T.
DIGRUTTOLO, JONATHAN
SCHMIDT, JOHN B. HATCHER, JR.,
GREGORY LINDSTROM, PEDRO
RIVERA CHAPPARO, JAMES
JORDAN, LARRY CAHILL, JR., AND
OFFICER JOE DOE, personally and in
their individual capacity as officers of
the Metropolitan Government of
Nashville and Davidson County,
Tennessee, and THE
METROPOLITAN GOVERNMENT
OF NASHVILLE AND DAVIDSON
COUNTY, TENNESSEE,

N N N N N N N N N N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM

Before the court are (1) the Motion to Dismiss filed by defendant the Metropolitan
Government of Nashville and Davidson Cgoyriiennessee (“Metro”) (Doc. No. 9); (2) the
Motion to Dismiss filed by defendants ScottIHJaren Breece, Alan Digruttolo, Jeffrey
Brown, Larry Cabhill, Matthew White, and James Jordan (Doc. No. 12); and (3) the Motion to
Dismiss filed by defendants John B. Hatchaér, Gregory Lindstromnand Pedro Rivera-
Chapparo (Doc. No. 22). The motions have biedlg briefed by all parties and are ripe for

consideration. For the reasons set forth herein, the motions will be granted.
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FACTUAL ALLEGATIONS

For purposes of reviewing the defendamsitions, the court must accept as true the
factual allegations in pintiff David Chase’s Complaint, w¢h states in devant part as
follows.

On Sunday, June 8, 2014, at approximateB0 a.m., Lauren Bull entered Chase’s
home without his permission. After repeatedndads, Bull finally left Chase’s home. She
then called 911 and falsely repattihat Chase had assaulted her.

Metro police officers, including the indowals named as defendants in this action
(collectively, the “police officer defendants’grrived at Chase’s doorstep shortly thereafter.
At least one officer “violently banged” oBhase’s door, awakening him. (Compl. § 16.)
Because the officer refused to identify himselfpoesent his credentials, Chase declined to
open the door.

The police officer defendants thereaftenproperly and urdwfully” obtained an
arrest warrant for Chase for misdemeanor domassault. (Compl. § 24Chase alleges that
the police officer defendants knew, or recklesshd maliciously failed to discover, that
Bull's charges were false, failed to pmrh any investigation to corroborate Bull's
allegations or exonerate Chase, and lacked ptelzause to obtain trerest warrant. Chase
alleges “upon information and belief” thatetipolice officer defendants obtained the arrest
warrant, rather than simply a criminal summanggtaliation for his rieisal to open the door
the first time they poundeah it. (Compl. § 25.)

After obtaining the arrest warrant, “certaihthe officers” returned to Chase’s home
around 6:00 a.m. the same morning to exeduteringing Bull withthem. (Compl. { 26.)

Without knocking and requesting entry, the pelofficer defendants maliciously kicked in



the door and, guns drawn, “forcibly and violentbusted [Chase] froraleep in his bed and
handcuffed him on the floor.” (Compl. {1 27The officers then “forcibly, willfully
maliciously, and criminally removed Chase frémms home,” refusing his requests to gather
any personal effects. (Comfl.29.) Instead of securing tipeemises, they unlawfully gave
Chase’s house key to Bull andtleer alone in Chase’s hontgull left shortly thereafter.

Chase was released later that morningretuined to his home. He did not know at
that time that Bull had obtained a key to h@me from the officers and that she had been
notified of his release byletro. As a result of receiving du notice, Bull returned to Chase’s
home, entered illegally, and waited for his ratuwhen Chase entered, he demanded that
Bull leave. Bull refused and instead physicalysaulted Chase and intentionally damaged
his property.

Bull again called 911 and agafalsely reported that Cheadad assaulted her. She
again swore out a warrant for Chase’s arrestcharges related to felony domestic assault,
falsely reporting that Chase had choked her until she lost consciousness and had destroyed
her cell phone. Chase alleges, “upon infdioma and belief,” that the police officer
defendants knew or recklessly failed tosativer that Bull's charges were false and
inaccurate. (Compl. 1 45.) Lacking probablessgithe police officer defendants nonetheless
obtained one or more arrest warrants for Chase for felony domestic assault and other serious
charges, based only on Bullsvorn testimony. As a result, &e was arrested a second

time, on June 9, 2014after peaceably surrendering.

! The Complaint states that the second arrest occurred on June 9, 2015. Based on the
context, the court presumes that feeond arrest occurred on June 9, 2014.



Chase alleges that, on June 16, 20gsed upon the false charges asserted by Bull
and the false and incorrect statements or reports of the Officers,” the Metro Police
Department’s Chief of Police, who is not afeteant in this action, “penned a seven page
open letter to Judge HiggiisThat letter recklessly published false and defamatory
statements concerning Mr. Chase, his astioand the events surrounding his arrest.”
(Compl. T 51.) Metro published the false andadetory statements to third parties,
including the press, and the letteas ultimately published in theennesseanewspaper and
other local, national, and international nemlets, due to Chasejgrominence as a real
estate developer.

Chase also alleges, “upon information &etief,” that “Defendats published further
defamatory and false statements” about €hfas the purpose of “clothing the Officers’
unlawful and reckless actions with credibilitgnd “to negatively ifluence public opinion
against . . . Mr. Chase while bolstering MefPolice Department’s] reputation for being
tough on domestic violence,” evarhile knowing that the statements were false. (Compl. 19
52-54.) As a result of the pukditton of false and defamirgfatements, Chase’s reputation
and his business and personal relationships wened or significantly harmed, and he was

deprived of the right to a faind impartial jury in Davidson County.

> The Complaint actually adges that the letter is dated June 16, 2015, but it is clear
from the context that the letter was written in 2014.

® The court takes judiciahotice that Judge Wiliam E. Higgins was then the

presiding judge of Metro’'s General Sessions €oline letter to which the plaintiff refers
complained that another judge of that ¢ouad improperly released Chase from custody
prior to the expiration of a statutory twellieur “cooling off” periodfollowing an arrest on
domestic violence charges, in viotati of Tenn. Code Ann. § 40-11-150(h)(1)—(3ee
http://www.tennessean.com/story/news/@&i@014/06/17/police-chief-slams-judge-role-
assault-fiasco/1068238{lAst visited Dec. 13, 2016).




After Chase’s arrest in June 2014, defertdaahill took primary responsibility for
investigating the charges against him. Chasg@edléhat Cahill's investigation was slow and
sloppy and resulted in the loss of evidence Waaild have quickly exonerated Chase. Chase
alleges that Cahill's reckless and maliciousdigst directly resulted i€hase’s being falsely
and maliciously prosecuted.

Chase alleges that Metro was aware offéhgty of Bull's allegations; it approved or
acquiesced in the police officerfdadants’ unlawful actions; it fi@d to adequately train the
police officer defendants; it maintainedolicies and customs xkibiting deliberate
indifference to the rights dafitizens; and its actions led to Chase’s damages.

Although the Complaint does not allege ascimuhe court takes judicial notice that
the criminal charges against Chase were dismissed on July 1, 3eé#6h@ase v. FunkNo.
3:16-cv-1579 (M.D. Tenn. June 30, 2016) (thefighanion Case”), Compl. Ex. 2, Doc. No.
1-2.)

Chase asserts claims under 42 0. 1983 and state law as follows:

(1) The police officer defendants’ actiommlated rights pradcted by the Fourth,
Fifth, Sixth, and Fourteenth Amendments to the United States Constitution, specifically
Chase’s rights (1) to be secure in his leoand free from unreasonable entry, search, and
seizure; (2) to be free from the use of exaesdorce; (3) not to be deprived of liberty
without due process of law; (4) to free speechi@dde free from malicious prosecution; and
(6) to a fair and impartigury. (Compl. Count 1.)

(2) Metro acted with deliberate indiffer@to Chase’s constitutional rights when it
failed to adequately train its police officers and adopted “reckleBsigsy customs, or

practices.” (Compl. Count Il.)



(3) Metro adopted policies qrocedures that improperdllow the use of excessive
force when other less drastic methods areladai, in deliberatendifference to Chase’s
rights under the Fourth and FourtdeAmendments. (Compl. Count I11.)

(4) The police officer defendants, acting under color of state law, falsely arrested
Chase without probable cause and falsely inopesl him without due pcess, in violation
of his rights under the Fourtlifth, and Fourteenth Amendmsnand in violation of the
Tennessee Governmental Tort Liabiligct (“TGTLA”) and Tennessee common law.
(Compl. Counts IV & V.)

(5) The police officer defendants committed assault and battery and criminal trespass,
in violation of state law, when they knawgly and intentionally trespassed upon Chase’s
property and assaulted him in hisotvome. (Compl. Counts VI & VII.)

(6) The defendants willfully and maliciously published false and defamatory
statements about him. (Compl. Count VIII.)

(7) The police officer defendants negligentiseached their duty of care to Chase,
and Metro negligently supervisdlde police officer defendants the conduct otheir duties.
(Compl. Counts IX & X.)

(8) The defendants engaged in a civil grexy to carry outhe “aforesaid willful,
malicious, criminal, and tortious acts and sins of Mr. Chase’s rights.” (Compl. { 116,
Count XI.)

Il. PROCEDURAL HISTORY

On June 5, 2015, plaintiff David Chase instituted a federal lawsuit (the “2015

Lawsuit”) by filing a civil rights Comfaint (“2015 Complaint} in this court.See Chase v.

White et al. No. 3:15-cv-00631 (M.D. Tenn. June 5, 2015, Doc. No. 1). Less than a month



later, Chase filed a Motion for Vahtary Dismissal without prejudicéd. (M.D. Tenn. July
1, 2005) (Doc. No. 5). The court (Haynes, Sgdanted the motion by Order entered July 2,
2015.1d. (Doc. No. 6).

Prior to dismissal, the plaintiff servedy attempted to serve, the 2015 Complaint
upon each of the defendants. The returned sumses reflect that “Jason Bo Bo / Legal
Dept.” or “Jason / Legal Dept.” accepted seevof process on behalf Metro (Doc. No. 8),
Matthew White (Doc. No. 9), Larry Cabhill, Jr. ¢O. No. 10), John B. Hatcher, Jr. (Doc. No.
12), Jaren Breece (Doc. No. 14), Jason Jo(Bac. No. 15), Gregory Lindstrom (Doc. No.
17), Scott Hull (Doc. No. 18), and Pedro Riv&happaro (Doc. No. 19). Mark Longmire
executed the summons served on Jeffrey 8wBr (Doc. No. 13.) The summons served on
Alan Digruttolo was signed by a Deputy Wt States Marshal, who checked the box
certifying that he had personally served ttefendant on June 30, 2015 at 10:30 a.m. (Doc.
No. 16.)

The summons served on Jonathan Schmidt reflects that the server was unable to
locate the defendant, as he was no longeri@yed by Metro. (Doc. No. 11.) The summons
served on John Doe was retedrunexecuted. (Doc. No. 4.)

On June 30, 2016, the plaintiff initiatecetpresent action by filing a new Complaint
in this court. The 2016 Complaint names the sdefendants and is idécal in all relevant
respects to the 2015 Complaint. The defersldéinéreafter filed their Motions to Dismiss
under Rules 12(b)(5) and 12(b)(6)tbe Federal Rules of Civil Procedure. (Doc. Nos. 9, 12,

22), for insufficient service of process and fafuie to state a clairfor which relief may be

* Jonathan Schmidt and the still unidentified John Doe defendant have not entered an
appearance or joined in the motions to disrth&spresent action and do not appear to have
been served with process in either action.



granted. The plaintiff responded to each wwtindividually and with a consolidated
memorandum (Doc. Nos. 31, 34-37); the deferddéiled reply briefs (Doc. Nos. 57-59),
and the plaintiff filed surreplies (Doc. Nos. 66—68).

In conjunction with their motions, the police officer defendants submitted
Declarations attesting thatetyh were never personally served with the 2015 Complaint and
Summons, the Motion for Voluntary Dismissal,tbe Order of dismissal. (Doc. Nos. 14-20,
23-25))

. LEGAL STANDARD

The defendants’ motions are brought under Rules 12(b)(5) and (6) of the Federal
Rules of Civil Procedure.

A Rule 12(b)(5)

Rule 12(b)(5) authorizes the court to dismiss a complaint for insufficiency of service
of processMetro. Alloys Corp. v. State Metals Indus., Jn&l6 F. Supp. 2d 561, 563 (E.D.
Mich. 2006). The party on whodeehalf service of process wanade has the burden of
establishing its validityShires v. Magnhavox Cor4 F.R.D. 373, 377 (E.D. Tenn. 1977). In
deciding a motion to dismiss under Rule 12(b){bg court may refer to record evidence in
determining the sufficiency of servicEhompson v. Kerr555 F. Supp. 1090, 1093 (S.D.
Ohio 1982). The court also may consider fadteséed to in uncontroverted affidavits in
ruling on a Rule 12(b)(5) motion to dismi&hires 74 F.R.D. at 376-77.

B. Rule 12(b)(6)

In deciding a motion to dismiss for failute state a claim unddrule 12(b)(6), the
court will “construe the compilat in the light most favorable to the plaintiff, accept its

allegations as true, and draw all reasonable inferences in favor of the plabitéttv, Inc.



v. Treesh487 F.3d 471, 476 (6th Cir. 200Mpge v. Rock Fin. Corp281 F.3d 613, 619 (6th
Cir. 2002). The Federal Rules @Givil Procedure require only #t a plaintiff provide “a short
and plain statement of the claim that will give the defendant fair notice of what the plaintiff's
claim is and the grounds upon which it res@adhley v. Gibson355 U.S. 41, 47 (1957). The
court must determine only whether “the claimanéntitled to offe evidence to support the
claims,” not whether the plaintiff caanltimately prove the facts allege®wierkiewicz v.
Sorema N.A.534 U.S. 506, 511 (2002) (quotirgrheuer v. Rhoded16 U.S. 232, 236
(1974)).

The complaint’s allegations, however, “mbstenough to raise a right to relief above
the speculative levelBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). To establish the
“facial plausibility” required to‘unlock the doors of discoverythe plaintiff cannot rely on
“legal conclusions” or “[tlhredbare recitals of the elements of a cause of action” but,
instead, must plead “factual content that allows the court to draw the reasonable inference
that the defendant is liable for the misconduct allegaslicroft v. Igbal556 U.S. 662, 678—

79 (2009). “[O]nly a complaint thadtates a plausiblclaim for relief survives a motion to
dismiss.”ld. at 679;Twombly 550 U.S. at 556.
1. POLICE OFFICER DEFEND ANTS’ MOTIONS TO DISMISS

Defendants Hull, Breece, Digruttolo, Brown, Cabhill, White and Jordan filed a joint
Motion to Dismiss (Doc. No. 12); defendants Hheig Lindstrom, and Rivera-Chapparo filed
a separate joint motion (Doc. No. 22) thadopts and incorporates by reference the
arguments made in support of the other offitemotion. The court addresses these motions
together.

The police officer defendants seek dismnlisgaall claims against them under Rules
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12(b)(5) and (6) of the FederRlules of Civil Procedure on the basis that (1) Tennessee’s
Savings Statute, Tenn. Code Ann. § 28-1-105, doéspply in this case; (2) the Complaint
fails to state a claim for which relief may gented; and (3) the pok officer defendants are
entitled to qualified immunity.

Initially, the court notes that Rule 1)(5) does not apply to the defendants’
arguments except tangentially, because the police officer defendants do not seek dismissal
based on the insufficiency of service of procesgisaction. Rather, dismissal is premised
upon the insufficiency of service of procassthe 2015 Lawsuit and the effect of such
insufficiency on the applicability of Tennesseedavings Statute in this case. The court
nonetheless finds it appropriate to consitlee police officer defedants’ Declarations
regarding the insufficiency adervice of process of the 2015 Complaint in ruling on their
motions in this actionCf. Markowitz v. Harper197 F. App’x 387 388 (6th Cir. 2006)
(considering uncontroverted affidés in ruling on motion to dismiss refiled lawsuit based on
insufficiency of service in original lawsuit).

A. Section 1983 and Personal Tort Claims

The police officer defendants argue thihibéthe plaintiff's § 1983 claims and most
of his state law tort claims are time-barred ahat Tennessee’s Savingwtute, Tenn. Code
Ann. § 28-1-105(a), does not apply, because the defendants were never properly served with
the 2015 Complaint or the Order of dismissal.

“In addressing the timeliness of a federahstitutional damages action, ‘the settled
practice has been to adopt a lotale limitation as federal lavf it is not inconsistent with
federal law or policy to do so.Marris v. United States422 F.3d 322, 331 (6th Cir. 2005)

(quotingWilson v. Garcia471 U.S. 261, 266—67 (1985)). Thasgction 1983 actions arising
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in Tennessee are governed by Tenn. Code An28-3-104(a)(1)(B)which establishes a
one-year limitations period fof[c]ivil actions . . . broughtunder the federal civil rights
statutes.” The plaintiff's statlaw tort claims for defamatn, assault and battery, trespass,
and negligence are also governedabgne-year limitations periobeeTenn. Code Ann. §
28-3-104(a)(1)(A) (establishing onear limitations period for “[ajwons for libel, injuries to
the person [and] false imprisonment3wafford v. Memphis Indiv. Practice AssNo.
02A01-9612-CV-00311, 1998 WL 281935, at *4 (Te@t. App. June 2, 1998) (applying
one-year limitations period to defamation clairB)rine v. Walton 323 S.W.3d 480, 491
(Tenn. Ct. App. 2010) (negligence claim giving risepersonal injury isubject to one-year
statute of limitations)Brown v. Hipshire 553 S.W.2d 570 (Tenn. 197@pplying one year
statute of limitation for injuries to the person to defendant’s assault and battery
counterclaim}),

Tennessee law governs “[n]ot only the ldngtf the limitations period, but also
‘closely related questions of tolling and applicatiordarris, 422 F.3d at 331 (quoting
Garcia, 471 U.S. at 269). The Sixth Circuit hagpressly recognizethat state savings
statutes are “[ajmong the taily provisions interrelatedith the statute of limitationgd.

Tennessee’s SavingsaBite provides that

If the action is commenced within the time limited by a rule or statute of

limitation, but the judgment or decreersndered against the plaintiff upon

any ground not concluding the plaintiff's right of action, . . . the plaintiff . . .
may commence a new action within one (1) year. . . .

® The Complaint also purports to stateclaim for “civil conspracy.” Conspiracy
“requires an underlying predicate tort gkelly committed pursuant to the conspiracy.”
Watson’s Carpet & Floor Coverings, Inc. v. McCormi@d7 S.W.3d 169, 180 (Tenn. Ct.
App. 2007). Conspiracy, standingag, is not actionable whetlee underlying torts are not
actionableld. at 179-80.



12

Tenn. Code Ann. 28-1-105(a). TBavings Statute thus may erpathe time a plaintiff has
to refile a claim, if the original complaint and the new complaint allege substantially the
same cause of actiofroster v. St. Joseph Hosd58 S.W.3d 418, 422 (Tenn. Ct. App.
2004). The purpose of the statutéagprovide a diligent plaintiff @hance to renew a suit if it
is dismissed other thdmy a judgment on the meritSurner v. Aldor Co. of Nashville, Inc.
827 S.w.2d 318, 321 (Tenn. Ct. App. 1991).

The Tennessee Supreme Court, howeves,dxpressly recognized that the Savings
Statute works in concert with Rule 41.01tlbé Tennessee Rules of Civil Procedirge v.
Blue Ridge Neuroscience Center., R.C0 S.W.3d 710, 716 (Tenn. 2002). Rule 41
authorizes the voluntary dismissal of actigmsor to adjudicationon the merits, but it
conditions the right to take a voluntary nonagpon the plaintiff's serving a copy of the
notice of nonsuit upon all partiesdnf a party has not already been served with a summons
and complaint, also servingcapy of the complaint on thatarty. Tenn. R. Civ. P. 41.01(2).
Compliance with Rule 41—that iservice of the origal complaint and the notice or order
of dismissal—is required in order for a piaff to invoke the protection of the Savings
StatuteFrye, 70 S.W.3d at 716. As the Tennessee Supreme Court st&tgakin

Rule 41.01(1) require[s] service of hothe written notice of nonsuit and a

copy of the complaint on other parti€Such a requirement helps cure the

injustice of a plaintiff filing a compiat and summons . . . and immediately

taking a nonsuit. If the saving status@plies, the plaintiff would get the

benefit of tolling a statetof limitations without te defendant knowing of any

litigation. . . .

[T]he Tennessee saving statute may onbv&s a plaintiff's action when the

plaintiff has complied witiRule 41.01 by serving the f@@dant with copies of

the Notice of Voluntary Dismissalnd the complaint at the time of the
nonsuit.
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Rule 41 of the Federal Rules of Civildéedure contains nanalogous requirement
that the complaint and notice of dismissal first be served on the defendant in a federal
lawsuit. The Sixth Circuit has nonetheless rewgphthat federal litignts in Tennessee may
not rely on Tennessee’s Savingat8te without also having corigd with the rule requiring
service of the original complaint and theinetof dismissal in accordance with Rule 41.01,
even where the first complaint was also filed in, and voluntarily dismissed from, federal
court. See Markowitz v. Harpef97 F. App’x 387, 390 (6th €i2006) (holding that, where
both the original and refiled lawsuit were inigdtin federal districttourt, “to save his
lawsuit, [the plaintiff] must have ‘serve[d]@py of the Notice of Voluntary Dismissal and
the complaint on the [officers] as required by Rule 41.01.” (quofing, 70 S.W.3d. at
711)).

Applying these principles to the case at,ldhe court finds that the plaintiff is not
entitled to the benefit of the Savings Statutecathe police officer defendants. The actions
giving rise to the plaintiff's @ims of excessive force, falserest, false imprisonment, and
other “general civil rights” vi@tions all took place in Jurg914 and accrued on the date the
arrest and use of force occurrédx v. DeSotp489 F.3d 227, 235 (6th Cir. 2007). The case
at bar was not filed until June 30, 2016, morm@nthwo years later. The claims are therefore
barred by the statute of limitations in Tenmd€& Ann. § 28-3-104(a) urds tolling applies.

The on-line docket for the 2015 Lawsuit reflects that process was issued for each
defendant. As set forth abowe summonses were returned executed for each police officer

defendan®. All but two of them showed that “Jas@w Bo / Legal Dept.” or “Jason / Legal

® There was no return of service for defendants Jonathan Schmidt and “John Doe.”
Those defendants have neveemeserved, have never entered an appearance, and are not
party to the present Motions to Dismiss.
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Dept.” signed to accept service. The returseivice for Jeffrey Brown was signed by Mark
Longmire, and the return of service on Alargiittolo attests to personal service on that
defendant. Each of the police officer defendamis submitted a Declaration in which each
declares, under penalty of perjury, that heaswot properly served with the summons and
complaint in the previous case,” that “[nJoSJ.Marshal or other process server personally
served [him] with the summons and compldithiat the individual who signed the summons
was not authorized to accept geevof process on that defendant’s behalf, and that he never
received notice of the plaintiff's Motion for Wmtary Dismissal or the Order dismissing the
case. (Doc. Nos. 14-20, 23-25, at 11 5-7.) Theaddor Voluntary Dismissal of the 2015
Lawsuit does not contain a certificate of segvand therefore does not reflect that it was
served on any of the defendants.

Rule 4 of both the Tennessee and Fedeudés of Civil Procdure defines effective
service, in relevant part, as delivery ottapy of the summons and the complaint to the
individual personally; leaving a copy of eachtla individual’'s dwelling or usual place of
abode with someone of suitaldge and discretion who residégre; or delivering a copy of
each to an agent authorized by appointment or by law to receive service of ffeegssn.

R. Civ. Pro. 4.04; Fed. R. Civ. P. 4. Service uponiauthorized agent in the legal office of
the individual's place of business is not an authorized means of seBgedBabb V.
Bridgestone/Firestone861 F. Supp. 50, 51 (M.D. Tenn. 1993) (“It is well established that
individuals may not be served by merely leavthe Complaint and Summons at their place
of business, unless an agent reee the documents, as provided in the last sentence of the
Rule.” (citing 4A Wright & Miller, FederaPractice and Procedure, § 1096, at 74 (1987)).

See also Daly—Murphy v. Winst@87 F.2d 348 (9th Cir. 1987)Rule 4 has generally been
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construed to mean that service at a defendaldise of employment is insufficient.”). Based
on the uncontroverted Declarations, the courtlsi that Jason Bo Bo and Mark Longmire
were not authorized agents to accept servof process for the individual defendants.
Consequently, none of the police officerfatelants except, argobly, Digruttolo, was
properly served with the 2015 Comiplaor summons accompanying it.

As important to the issue before the coudyever, is the fact that the plaintiff has
produced no evidence whatsoever that anthefdefendants, inclualy Digruttolo, received
notice of the Motion for Voluntary Dismissal or the Order granting it. In fact, the only
evidence before the court demonstrateat tthey did not receive these documents.
Accordingly, the court finds that the Savin§tatute does not applgnd the plaintiff's 8
1983 and state-law claims premised on everasttok place in Jun2014 are barred by the
one-year statute of limitations atAre Code Ann. 8§ 28-3-#0a)(1)(A) & (B).

B. Malicious ProsecutionClaim

A malicious prosecution claim under 8 1983d state law does natcrue until the
underlying charges have been fged in the plaintiff's favorHeck v. Humphrey512 U.S.
477, 474 (1994)Fox v. DeSotp489 F.3d 227, 235 (6th Cir. 2007). Because the criminal
charges against Chase were not dismissed Jduril 1, 2015, this actig filed on June 30,
2016, is timely with respect to the plaintifisalicious prosecution claim. The police officer
defendants acknowledge as much but argue thatdhe is subject to dismissal for failure to
state a claim for which relief may be granted.

To establish a malicious prosecutiomisl under Tennessee law, the plaintiff must
show that the defendants initiated a lawsgainst him without mbable cause; the prior

lawsuit or judicial proceedingvas brought against the plaifitivith malice; and the prior
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lawsuit terminated in the plaintiff's favoHimmelfarb v. Allain 380 S.W.3d 35, 39 (Tenn.
2012) (citations omitted). To seath 8§ 1983 claim for malicious ggecution in violation of
the Fourth Amendment, a plaintiff must allefgets meeting four elements: “(1) a criminal
prosecution was initiated against the pldinand the defendant made, influenced, or
participated in the decision to prosecute); tffere was no probable cause for the criminal
prosecution; (3) as a consequence of the legadeeding, the plaintiff suffered a deprivation
of liberty apart from the initial seizure; aidl) the criminal proceeding was resolved in the
plaintiff's favor.” Johnson v. Moseley 90 F.3d 649, 654 (6th Cir. 2015). The actions giving
rise to a malicious prosecuti@aim under state and federal lane thus distiot from those
relating to the false arrest and false impmisient claims. The action is grounded in the
decision to prosecute.

While it is true that the prior crimingrosecution was terminated in Chase’s favor,
the plaintiff has not alleged facts that, itiét would establish the other elements of the
malicious prosecution claim under either statéederal law. Chase does not allege that any
defendant had a role in any tife events that tooglace after the platiif's alleged false
arrest, except for Officer Cahill. Chase does not allege that any defendant, including Cabhill,
made, influenced, or participated in the dewisto prosecute Chase tirat they testified,
falsely or otherwise, against him at any cqardceeding. At most, he alleges that Cahill was
negligent in his investigation of the charges against him, but allegations of negligence are
insufficient to support a clai for malicious prosecutiodohnson 790 F.3d at 6555ee also
Sykes v. Anderspr625 F.3d 294, 312 (6th Cir. 2010) (holding that, to demonstrate an
officer's participation in the decision to pemsute, plaintiff must show that the officer

committed wrongful acts, such as making misrspngations to the prosecutor or testifying
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falsely before the grand jury). The court therefore finds that the Complaint does not allege
facts sufficient to state a claim for maliciopposecution under either federal or state law
against any of the police officer defendants.
V. METRO’S MOTION TO DISMISS

Metro asserts that the Complaint failsstate a claim for municipal liability under 42
U.S.C. § 1983 and that thetate law claims under the TGA are not preserved by
Tennessee’s Savings Statutel atherefore, are barred byethtatute of limitations.

A. Section 1983 Munigpal Liability Claims

A plaintiff can bring a dim under § 1983 for deprivatidof any rights, privileges,
or immunities secured by the Constitution and laws,” as a result “of any statute, ordinance,
regulation, custom, or usagef, any State.” 42 U.S.C. § 1983. A municipality may be liable

under 8 1983, but only if the plaintiff establishbsat (1) the plaintf was deprived of a

" Ordinarily, § 1983 claims against a mupgliity are subject to dismissal if the
plaintiff's allegations fail to establish a constitutional violation thg individual officers
employed by the municipalitysee Watkins v. City of Battle Cre@3 F.3d 682, 687 (6th
Cir. 2001) (“If no constitutional violation by ¢hindividual defendants is established, the
municipal defendants cannot teld liable under 8 1983.")Here, although the claims
against the individual defendants will besmiissed on procedural grounds, the Complaint
clearly alleges facts that, tfue, could establish a constibnal violation by the police
officer defendants, including a vadlon of the knock-and-announce rusege Ingram v. City
of Columbus 185 F.3d 579, 588 (6th Cit999) (“Under the Fourthmendment, officers
must knock and announce their presence and aiytlhefore entering a private residence.”),
and the use of a disproportionate degremufe in effecting the plaintiff's arreskee Miller
v. Sanilac Cnty.606 F.3d 240, 252-53 (6th Cir. 2010) (holding that the operative question is
not the “extent of the injury inflicted” but “whether an officer subjects a detainee to
‘gratuitous violence,” and finding disputed issue of fact e&swhether the defendant police
officer used excessive force where the pl#inestified that the officer had “spun him
around, slammed him against his vehicle, anddddkis feet apart,” @n though the plaintiff
was not injured by the conduct). Consequenithe court must consider the § 1983 claim
against Metro, despite having determined tthamissal of the § 1983 claims against the
police officer defendants is required.
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constitutional right; and (2) the municlg is responsible for that violatior€Collins v. City

of Harker Heights503 U.S. 115, 120 (1992)oe v. Claiborne Cnty103 F.3d 495, 507 (6th

Cir. 1996). For a municipality to be responsibibe an alleged constitutional violation, the
plaintiff must show that the violation oatad because of a municipal policy or custom.
Monell v. Dep’t of Soc. Sery136 U.S. 658, 694 (1978). A murpality “may not be sued
under 8§ 1983 for an injury inflicted solely by its employees or agents” on a theory of
respondeat superiotd.

There are at least four avenues a pihimay take to prove the existence of a
municipality’s illegal policy or custom. Thelaintiff can look to () the municipality’s
legislative enactments or official agency p@g; (2) actions takehy officials with final
decision-making authority; (3) a policy of inadetpitraining or supervisn; or (4) a custom
of tolerance for, or acquiesamn in, federal rights violationdd.; Pembaur v. City of
Cincinnati 475 U.S. 469, 480 (198@)oe, 103 F.3d at 507.

In the present case, Chase alleges in Cdutitat Metro “implicitly or explicitly
adopted and implemented carelass reckless policiesustoms, or praices” (Compl. § 82)
and that it failed “to adequadyetrain and supervise” the police officer defendants, which
proximately caused the violatis of his constitutional right (Compl. 7 83—-84.) In Count
lll, he alleges that Metro “adopted policies, ggdures, practices or customs . . . that allow
the use of force when other more reasonahtel@ss drastic methods are available.” (Compl.
187))

Q) Failureto Train and Supervise
The failure to train municipal employees may serve as the basis for liability under 8

1983, but only where the failure to train amountsiétiberate indifference to the rights of
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persons with whom the police come into cont&ity of Canton, Ohio v. Harrjs489 U.S.
378, 388 (1989). Thus, it is only where a failuréréon reflects a “deliberate” or “conscious”
choice by a municipality that thety can be liable under § 1988. at 389.

The plaintiff cannot establish that the tteeemployees were unsatisfactorily trained
by showing that “an otherwise sound” trainipgpgram was “negligently administered” or
that harm could have been avoided if employees had had “better or more training, sufficient
to equip [them] to avoid the gacular injury-causing conductld. at 390-91. Instead, Chase
must demonstrate Metro’s failure to equip jslice officers with adequate training and
supervision in one of two ways. First, he cslmow “[a] pattern ofsimilar constitutional
violations by untrained emplegs” and Metro’s “continued adirence to an approach that
[it] knows or should know has failed to pext tortious conduct by employees,” thus
establishing “the conscious disregard for domsequences of [itgction—the ‘deliberate
indifference’—necessary toigiger municipal liability.”Connick v. Thompsob63 U.S. 51,
62 (quotingBd. of Cnty. Comm’rs v. Brow®20 U.S. 397, 407 (1997%ee also Bickerstaff
v. Lucarelli 830 F.3d 388, 402 (6th Cir. 2016) (to prewail a theory of inadequate training
or supervision, the plaintiff musthow that the municipal poljiovas “representative of (1) a
clear and persistent pattern ibégal activity, (2) which [themunicipality] knew or should
have known about, (3) yet remained delibdyatedifferent about,and (4) that [the
municipal] custom was the cause” of the degibn of the plaintiff's constitutional rights”).
“To establish deliberate indifference, thplaintiff must show prior instances of
unconstitutional conduct demonsinagt that the [municipality] reignored a history of abuse
and was clearly on notice that the training iis {articular area was deficient and likely to

cause injury.”St. John v. Hickeyt11 F.3d 762, 776 (6th Cir. 2005) (citation omitted).
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Alternatively, the plaintiff can establisha single violation of federal rights,
accompanied by a showing that [the defendhaf failed to train its employees to handle
recurring situations presenting an obviqusential” for a constutional violation.Brown,

520 U.S. at 409. This second mode of praosfavailable “in a narrow range of
circumstances,” where a federal rights vi@atimay be a highly prectable consequence of
a failure to equip [employees] with spicitools to handle recurring situation$d.

In this case, the allegations in the Complaint regarding training and supervision are so
broad and amorphous that it is unclear in whay the training might have been deficient or
how deficient training led to the plaintiff's injes. The allegations do not remotely suggest a
history of abuse. Instead, the plaintiff simpijleges that Metro’s failure to train and
supervise led to the “aforesaid” violations of the plaintiff's constitutional rights (Compl. |
93), presumably the rights enumerated under Cbahthe Complaintincluding the right to
be free from unreasonable search and seizuréh@ndse of excessive force; the right not to
be deprived of liberty without due process af;ldhe right to free speech and the right to be
free from malicious prosecutiorS¢eCompl. § 77.)

In other words, the Complaint simply asserts that the police officer defendants
violated the plaintiff's constitutional rights and that Metrertfore must have acted with
deliberate indifference in failing tproperly train or superviseg¢m. This type of conclusory
pleading, devoid of factual sgécity, is not “enough to raise right to relief above the
speculative level. Twombly 550 U.S. at 555. Rather, these @recisely the type of “legal
conclusions” and “[tlhreadbareecitals of the elements of a cause of action” that, as the
Supreme Court has recognized, will not pertiné court “to draw tb reasonable inference

that the defendant is liabfer the misconduct allegedlgbal, 556 U.S.at 678—79. For these
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reasons, the court finds thaetiComplaint fails to state aumicipal liability claim under §
1983 for failure to train or supervise.
(2 Unconstitutional Policy, Procedure or Custom

In support of his excessive force claimgainst both Metro and the police officer
defendants, the plaintiff alleges that:

the Officers willfully, maliciously, andcriminally kicked in the door to

Chase’s Home and, with guns, drawn, iflolscand violently rousted him from

sleep in his bed and handiad him on the floor. . . .

The Officers then arrested and forgibWillfully, maliciously, and criminally

removed Chase from his home, refusing repeated requests to be able to

gather any personal effects, inclogi his cellphone, wallet, keys, and

prescription eyeglasses or contacts.
(Compl. 111 27, 29.) Chadmks the police officers’ actionto Metro in Count Il of the
Complaint: “Metro . . . has adopt@alicies, procedures, practicesscustoms . . . that allow .
. . the use of force when other more reasanalnld less drastic methods are available. . . .
[Metro’s actions] amount to deliberate indifference to the rights of Mr. Chase to be free of
excessive force and unreasona#eures. . . .” (Compl. 1 87-88.)

Even though Chase’s allegations regardimg use of force arsufficient to state a
claim for violation of hisconstitutional rights by thpolice officer defendants¢eNote 6,
suprg, the Complaint does not contain any wakaded allegations as to the existence of
actual policies adopted by Metro, show how spdficies are inadeqte, or suggest how
these policies might be the “moving force” behthd police officer defendants’ violation of
the plaintiff's rights. The Complaint does not identify any other instances in which other
officers were accused of using excessive foranter a home or subdae arrestee. As with

the claim based on Metro’s inadequate trainingugrervision, the plaintiff asserts a violation

of his constitutional rights and extrapolates fribrare to an assumption that Metro must have
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adopted a policy that permitted such a violat The claim amounts to pure speculation and
relies upon a conclusory recitation oétblements of the cause of action.

In short, the plaintiff fails to allege aeiufacts showing delibetaindifference on the
part of Metro. The Complaint therefore fatls state a claim against Metro based on the
existence of a policy, procedure or custdhat caused a violath of the plaintiff's
constitutional rights.

B. State Law Claims under TGTLA

The only remaining claim that is specifigadirected toward Metro is a claim of
negligent supervision (Count X)The other state law claimare directed toward the
individual defendants, and it is uncleahether the plaintiff intends to statespondeat
superiorclaims against Metro based its employees’ behavior.

The TGTLA codifies Tennessee’s common law rules concerning sovereign immunity
and states exceptions to the general grant of immunity fromSest.Limbaugh v. Coffee
Med. Ctr, 59 S.W.3d 73, 79 (Tenn. 2001). Under the statute, the deftulisrthat, except
as otherwise stated withinghTGTLA, “[a]ll governmental eities shall be immune from
suit for any injury which may result from the iagies of such governmental entities wherein
such governmental entities are engaged m éitercise and discharge of any of their
functions, governmental or proprietaryTenn. Code Ann. § 29-20-201(a). The TGTLA
contains specific provisions that waive sowgmeimmunity for identified types of claims,
including claims stemming from the “negigt acts or omissions” of public employees
acting within the scope of their employmehénn. Code Ann. § 29-20-205. Accordingly, the
negligent supervision clai against Metro and amgspondeat superiotclaim against Metro

based on Metro employees’ negligence are governed by the TGTLA.
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Actions brought under the TGTLA are govednby a one-year statute of limitations.
Tenn. Code Ann. 8§ 29-20-305(b). The plaintiff'sghgence and negligent supervision claims
accrued in June 2014, when his allegedly unldwfuests occurred. He did not file this
lawsuit until June 30, 2016, more than two yeatexla he claims are therefore barred by the
statute of limitations, unless the plaintiff caroghthat the statute of limitations was tolled.

As previously stated, Tennessee’s Savilgjatute provides for tolling in some
circumstances. It states, in pertinent p#rat, where an action is commenced within the
statute of limitations but terminated “uponyaground not concluding th@aintiff's right of
action,” the plaintiff may “commese a new action within one (Ypar after the reversal or
arrest.” Tenn. Code Ann. 8§ 28-1-105(ahe 2015 Complaint was filed on June 5, 2015,
within the one-year statute difnitations, and terminatedpon the plaintiff's Motion for
Voluntary Dismissal on July 2, 2015. The plaintifitiated this action by refiling an identical
Complaint within one year &dr that date, on June 30, 2016.

However, insofar as the plaintiff intendemrely on the Savings Statute to preserve
his TGTLA claim against Metro, such relian@as misguided. The Savings Statute does not
apply to claims brought against governmental entities under the TGSlt#on v. Barnes
78 S.W.3d 908, 914 (Tenn. Ct. App. 2003ge alsowilliams v. Memphis Light, Gas &
Water Div, 773 S.W.2d 522, 523 (Tenn..Qtpp. 1988) (“We find that the savings statute
cannot be used to extend theipe within which to fle suit against a govemental entity.”).

The plaintiff denies relying on the Saving§tatute and appears to argue, based on a
completely separate lawsuit also filed in this c8utat, because he was coerced into
agreeing to the dismissal of the 2015 Complanbrder to secure the dismissal of the

criminal charges against him, the court cargetermine on a motion to dismiss whether the

8 Chase v. FunkNo. 3:16-cv-01579 (M.D. Tenn. June 30, 2016).
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plaintiffs claims were filed within the statute of limitationsSefe Doc. No. 37, at 6
(“Defendant Metro makes the statement thia¢ Savings Statuteannot be relied upon to
extend the Statute of Limitatns for GTLA claims. However, all of the cases cited are
completely distinguished from Mr. Chase’s. Nosingle case has the facts as alleged in the
matter before the Court today. Ndaintiff in the [cases] cited by the Defendant was forced
to dismiss his original complaint by threatsmalicious prosecution and exposed to several
years in prison.”).)

The plaintiff does not allege any factstiee Complaint in this case regarding the
dismissal of the criminal charges agaitsm or the voluntary dismissal of the 2015
Complaint. The court must rule upon the allegations made in the Complé#nnd case and
not upon extraneous argument made in briepagers. The court thefore finds that the
negligence claims against Metro are baiog the one-year statute of limitations.

V. CONCLUSION

For the reasons set forth herein, the Mo to Dismiss (Doc. No. 9, 12, and 22) will
be granted. Although defendants Jonathan Sdhamd John Doe have not been served and
did not join in the Motions to Dismiss, it isedr that the claims against them are subject to
dismissal for all the same reasons as thendagainst the other fixe officer defendants.
This action will therefore be dismissed in its entirety.

An appropriate order is filed herewith.

y

ALETA A. TRAUGER
United States District Judge




