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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CORY PEER,
Plaintiff,

V. No. 3:16-cv-01578
CHIEF JUDGE CRENSHAW
GRAYCO MANAGEMENT LLC

and PHIL GRAY,

N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Pending before the Court undbe Fair Labor Standards ACFLSA”), 29 U.S.C. § 201,
et seq., is Cory Peer’'s Motion to Conditionally G#y Collective Action, to Order Disclosure of
Putative Members’ Names and Contact Informatamml to Facilitate CouBupervised Notice (Doc.
No. 27), to which Grayco Management LLC (“Geay) and Phil Gray hae responded in opposition
(Doc. No. 33) and Plaintifias replied (Doc. No. 38). For the reas stated below, Plaintiff’'s Motion
will be denied.

|. Factual Background

According to the unverified Complaint and Pli#its Declaration submitted in support of his
Motion, the relevant factual allegations are as follows:

Defendants own and ofte approximately20 McDonald’s restaants in Nashville,
Tennessee. (Doc. No. 1, Compl. § 7). Pl#imiorked at the McDonald’s on Ruby Circle from
November 2014 until March 2016. (Dddgo. 27-1, Peer Decl. { 2).

Plaintiff was the third shift manager aetRuby Circle McDonald’s, earning $10 per hour.

(Id. 1 5). As a shift manager, his responsibsitiecluded taking food and drink orders, cooking,
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cleaning, and “maintaining laband sales.” (Compl. { 18).

Plaintiff claims that he regularly workedore than 40 hours per workweek and that his
managers knew or should have known that he did(B@er Decl. 11 6, 9). He also claims that
Defendants maintained a uniform timekeeping pdiiat automatically deducted 30 minutes from
each shift he worked for an unpaid meal brealetivr he actually took a break or not. Again, he
claims that his managers knew or should have known that he was not taking meal breaks and not
getting paid for that time._(1d4}7 7, 9).

Plaintiff also alleges that, for some workwegeRefendants alteredstime records to reflect
less time than he actually worked, thereby depgViim of receiving his overtime rate of 1 1/2 times
his regular rate of pay of $10 per hour. Once adimsserts that his megers knew or should have
known this. (1dJ1 8, 9).

Plaintiff contends that he was not alondailing to receive all the wages he was due. He
claims to be “personally aware of other forrheurly employees” who were subjected to the same
policy as he was, and “who worked more tharhd0rs in a workweek but were not paid overtime
pay for all hours they worked over 40 hours.” (§.10, 11).

In response to the Complaint and Declaratidefendants have filed ¢hDeclaration of Phil
Gray, Grayco’s Chief Operating Géér. In that Declaration, Mr. @y states that Defendants actually
own 24 McDonald’s restaurants in $eville, and that Plaintiff workeal two of them, first as a crew
member at the Broadway McDonald’s, and thethatRuby Circle location. (Doc. No. 33-1, Gray
Decl. 19 1,3). Mr. Gray also asserts that, sharftigr Grayco purchased the Nashville McDonald’s
franchises in Octolb@013, it installed a SmartClock biometimekeeping system at each location
to ensure that hours were actually and accurately recorded. The SmartClocks allow employees to
clock in and out for work using their fingerprintSmployees are required to clock in at the beginning
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and end of every shift, and also at thgibring and end of each unpaid meal break. M r .
Grayco insists that Grayco does not have an automaduction policy or prdice. To the contrary,
employees are instructed to clock in and out at #m¢ @hd end of their shifts; to clock in and out for
their thirty-minute meal breaks; to not clock irtifully ready to work; and to not clock out before
being fully relieved of work. Moreover, Grayco has written pdks that specifically prohibit
employees from working off-the—clock, require teatployees be paid for all hours worked, and
require that employees be paid time and oneftbia#fll hours worked in evess of 40 hours per week.
Furthermore, employees are asked to review time records each week, to insure any necessary
corrections are made, and payroistakes are promptly corrected.

Defendants have also filed de@tons of four general managgat least one of whom was
formerly an hourly worker for Grayco) from differeNashville McDonald’sestaurants operated by
Grayco. Those declarations geaily track each other and indieathat time records are reviewed
regularly; employees are given an opportunity toaextheir time clock entries; time is not deducted
from the time records (unless themoyee indicates there is a naike); 30 minutes are not deducted
for a meal break when an employee fails to &keh a break; and employees are paid for all hours
worked. (Doc. Nos. 33-5, 33-6, 33-7, 33-8).

Finally, with his reply, Plaintiff filed a supplemihdeclaration. In thateclaration he states:

4. During my employment, | was informed by Mike Wadram, my supervisor, that it

was company policy to automaticallydiet 30 minutes from each shift worked by

an hourly employeee whether they took ttadiowed 30-minute meal break or not.

| later discussed the matter with Claudiad,ahe restaurant @eral Manager, and

she acknowledged the policy and agreed with Mike that 30 minutes weuld b

deducted from the time for any hourly employee whether they took their allowed 30-

minute break or not.

5. On numerous occasions while emphbyy McDonald’s, | dil not take a break

during my shift but 30 minutes was stileducted from my time, resulting in 30

minutes of work being performed while | was off the clock.

3



6. On numerous occasions,the Genglahager deducted time from the amount that

| had worked during a pay period without my permission or knowledge resulting in
multiple hours of work being performed by mvghout compensation. At least once
she promised to add time back to my time for the next pay period but the time was
never added back. From mgnversations with my co-dogrs and from my firsthand
observations of them during work hoursave personal knowledgigat time was also
deducted from their recorded time on occasion, which also resulted in them
performing work without compensation.

7. | am personally aware of other-aorkers and hourly employees who were
subjected to the policy of automatically deducting 30 minutes, including Skylar Parks,
John Parker, Laura Amelia Davenport, &adph (last name unknown). These other
hourly employees were employed at tRaby Circle McDonalds. There were
numerous occasions where these namedareps did not take breaks during their
shifts but 30 minutes was still deductednfrtheir time, resulting in 30 minutes of
work being performed while they wemdf the clock. My knowledge of the
application of this policy to other engylees comes from my firsthand observations
of my co-workers during work hours, alowith interactions ad conversations with
them concerning the automatic 30-mindiéeluction, and upon nkynowledge of their
work hours and breaks based upon hig| [sasition as a member of management
(Shift Manager).

(Doc. No. 38-1, Peer Sec. Decl. 11 4-7).

In the Supplemental Declaration, Plaintiff goes on to assert that the “off-the-clock” work was
at the direction of his supervisor and general manager, and it was performed in plain si§t8). (Id.
He also claims that neither he nor his co-workesge “instructed or traed on how to reclaim the
deducted 30 minutes or any atlieductions for time.” _(1df 9).

1. Legal Discussion

The FLSA generally requiresghemployers pay employees specified hourly rates for up to
40 hours per week, and payertime compensation at one and-tiadf times the regular rate for
hours worked in excess of 40 hours in a week.UZR.C. § 207. To enforce this provision, an
aggrieved employee may bring a collective actiohisrown behalf, and on balf of all those who
are “similarly situated” and who “opt-in” by givingbnsent in writing to become a party. 29 U.S.C.

§ 216(b).



Lead plaintiffs bear the burden of showing thait-in plaintiffs are substantially similar. Frye

v. Baptist Memorial Hospital, Inc495 Fed. App’x 669, 672 (6th Ck012). The standards used for

determining whether employees are similaniweted — and hence conditional certification is
appropriate — depend upon the stage of the case.

Early on, and usually prior to discovery, the standard is “fairly lenient,” and requires Plaintiff
to make “a modest factual showing™ that yfiically results in conditional certification of a

representative class.” Comer v. Wal-Mart Stores, #64 F.3d 544, 547 (6th Cir. 2006) (quoting,

Pritchard v. Dent Wizard Int'l Corp210 F.R.D. 591, 594 (S.D. Oh2©02); Morisky v. Pub. Serv.

Elec. & Gas Cq.111 F. Supp.2d 493, 497 (D.N.J.2000)). “At this point, the court ‘does not resolve

factual disputes, decide substantive issgesig to the ultimate merits, or make credibility

determinations.” _Robestv. Corr. Corp. of Am.2015 WL 3905088, at *10 (M.D. Tenn. June 25,

2015) (quoting Brasfield v. Source Broadband Servs. 1252 F.R.D. 641, 642 (W.D. Tenn. 2009)).

“At the second stage, following discovery, trial dsugxamine more closellge question of whether
particular members of the class are, in fachilarly situated” because “the court has much more
information on which to base its decision andaa®sult, [it] employs a stricter standard.” Id.
(quoting_Morisky 111 F. Supp. 2d at 497).

When Defendants filed their response, thaig not have the benefit of Plaintiff's
Supplemental Declaration. While that Declarastwores up some of the allegations in Plaintiff's
initial Declaration and is a bit more specific, it is not enough for this Court to conclude that
conditional certification is approptegiven the scope of the skaPlaintiff seeks to represent.

In his proposed Notice, Plaintiffescribes the lawsuit as follows:

On July 1, 2016, this lawsuit was filedthe United States District Court for
the Middle District of Tennessee agdi@ayco Management, LLC and Phil Gray,

on behalf of Cory Peer, and other preaserd former employees of Defendants who
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have worked as hourly workers in the McDonald’s restaurants owned by Grayco
Management, LLC and Phil Gray within the ldsee years. This lawsuit alleges that
the Defendants violated the Fair Laboar8tards Act for failte to pay overtime
wages for all overtime worked at a ratelof/2-times the regular rate of pay for all
hours worked over forty (40) in some workweeks.

(Doc. No. 27-2 at 1). The proposed Notice alsscribes the composition of the class to be as

follows:

All current or former employees who worked as hourly workers in the
McDonald’s restaurants owned by Graydanagement, LLC and Phil Gray at any
time within the last three (3) years and who worked off the clock, had their time
records altered to show less time workbdn actually worked, and who did not
receive overtime wages for all overtime worlkd rate of 1 1/2-times the regular rate
of pay for all hours worked over forty (40) during some workweeks during the past
three years.

(Id. at 2).
To be sure, the standard for conditional certification early in a lawsuit is lax and requires
plaintiffs to “simply ‘submit evidence establishindedst a colorable basis fibreir claim that a class

of similarly situated plaintiffs exist,” Shabazz v. Asurion Ins. S&#908 WL 1730318, at *3 (M.D.

Tenn. Apr. 10, 2008) (quoting,l@o v. GMAC Mortgage Corp.374 F. Supp.2d 545, 548 (E.D.

Mich. 2004)). Even so, “[a] minimal burden shaudot be confused with nonexistent burden.”

Goodrich v. Covelli Family Ltd. P’'shj®2012 WL 1081473, at *3 (M.D. Fla. Mar. 30, 2012); see

Cason v. Vibra Healthcar@011 WL 1659381, at *3 (E.D. Mich. May 3, 2011) (“Although the

standard for granting conditional certifiaatiis lenient, it is not non-existent.”).

Plaintiff seeks certification based solely os bivn declarations and it is an open question
whether the allegations of a single plaintiff aréfisient to meet the minimal burden for conditional
certification._Se&€ason 2011 WL 1659381, at *3 (observing ttitite court has not found a single
case in which conditional certification was granted based upon the allegations of a single employee”);
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Sanchez v. JMP Ventures, L.L,@2014 WL 465542, at *1 (S.D.N.Ydan. 27, 2014) (refusing

conditional certification bsed on the declaration of a singlaiptiff); Guess v. U.S. Bancorg008

WL 544475 (N.D. Cal. Feb.26, 2008)enying conditional certifi¢teon without prejudice where

evidence consisted of the plaintiff's own allegations)sbatmith v. Waverly Health Care & Rehab.

Ctr., Inc, 2013 WL 817266, at *2 (M.D. Tenn. Mar. 5, 2013) (finding plaintiff's sole declaration

pertaining to a single facility provided “a bare mmim of evidence to establish some factual basis
from which [it] can determine if similarly situated poti@hplaintiffs exist.”). Thatis particularly true
where, as here, Defendants hgwevided declarations to counter Plaintiff's assertions. See

Langlands v. JK & T Wings, Inc2016 WL 4073548, at *4 (E.D. MiclAug. 1, 2016) (citing Cason

for the proposition that “Courts have declinedaaditionally certify a class when defendants provide
declarations that contradict plaintiffs’ assertion”).

Regardless, Plaintiff's declarations are bas#dly upon his allegeckperiences at the Ruby
Circle McDonald’s, what he aliedly observed there, and whatdilegedly was told by managers
and co-workers at that restanta Nevertheless, hgeeks conditional certification of all hourly
employees at all 24 Grayco McDonald’s in Naewvithout any hint that those locations, too,
engaged in the same softFLSA violations: The Court finds this insufficient, as a matter of law,

to warrant conditional certification of the class that he seeks to represe@infpsen v. Caresouth

Hha Holdings, LLCNo. 3:16-CV-79, 2016 WL 3349637, at@.D. Tenn. June 16, 2016) (refusing

to conditionally certify companywide class where plaintiffs worked only in Tennessee and

declarations were not filed by employeesiirather locations); Wa v. T-Mobile USA 828 F. Supp.

2d 948, 954 (M.D. Tenn. 2011) (ugng conditional certification of nationwide class where

1 Plaintiff persisted in this position even affeefendants pointed out in their response that his
allegations were based solely upon his egmee at the Ruby Circle McDonald's.
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declarations were limited to employees of Naléand Colorado Springsall centers); Roberts v.

Corr. Corp. of Am. 2015 WL 3905088, at *14 (M.D. Tenn. June 25, 2015) (denying conditional

certification of companywide class when all bae declaration was from an employee working in

Tennessee); Rueda v. Tecon Servs.,, 18011 WL 2566072, at *4 (S.D. Tex. June 28, 2011)

(collecting cases for the proposition that “FLSA wkibns at one of a agpany’s multiple locations

generally are not, without more, sufficient tgpport company-wide notice”); Harper v. Lovett’s

Buffet, Inc, 185 F.R.D. 358, 363 (M.D. Ala. 1999) (observihgt “[w]hile Plaintiffs have presented
evidence that FLSA violations may exist with redji® certain hourly wage employees at Defendant’s
Dothan restaurant, there is a tatearth of factual support for Plaintiffs’ allegations of widespread
wrongdoing at Defendant@ther restaurants”).

1. CONCLUSION

Plaintiff 's Motion to Conditionally Certify Codictive Action, to Order Disclosure of Putative
Members’ Names and Contact Information, anBaoilitate Court Supervised Notice (Doc. No. 27)
is DENIED.

IT IS SO ORDERED.

W >. (S, Y

WAVERLY D{ $RENSHAW, JR.
CHIEF UNITED STATES DISTRICT JUDGE




