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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

MICHAEL WEBSTER,

Petitioner,
NO. 3:16-cv-1979
V. CHIEF JUDGE CRENSHAW

SHAWN PHILLIPS, Warden

N N N N N N N N N

Respondent.

MEMORANDUM OPINION

This is a habeas corpastion brought by a state prisoner pursuant to 28 U.S2254.
Petitioner Michael Websteris serving a term of25 years imprisonmentimposed by the
DavidsonCounty Criminal Court o November 4, 2010after a jury convictediim of second
degree murder(Doc. No. 131 at Page ID# 68.Respondent has filed an answer to the petition
(Doc. No. 19 that the petition is without merit.

The matter is ripe for review and the court has glicison. 28 U.S.C. § 2241(d).
Respondent does not dispute that the petitioner’s federal habeas petition is {DeyNo. 14
atPPage ID# 100.) Respondent states that the federal habeas petition at issue here appears to be
Petitioner’s first application for federal habeas reli@dl.)

Because a federal court must presume the correctness of a state coudlsfifatings
unless the petitioner rebuts this presumption with ‘clear and convincing evid28dd,S.C. 8
2254(ef1), and because the issues presented can be resoled:igrence to the stateurt

record, the court finds that an evidentiary hearing is not necesSagSchriro v. Landrigan

550 U.S. 464, 474 (2007) (holding that if the record refutes a petitioner’s factual allegations
otherwise precludes habeas relief, the district court is not required to hold an awdeediring

(citing Totten v. Merkle 137 F.3d 1172, 1176 9 Cir. 1998))). For the reasons below, the
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Courtfinds that Petitioner is not entitled to relief Accordingly, the petitionwill be deniedand
this matter dismissed

l. PROCEDURAL BACKGROUND

The state prosecution arose frahe shooting death dflickalus “Sleepy” Jones. In
November, 2009Petitioner was inttted by theDavidsonCounty gand jury andcharged with
one countof first-degreemurder (Doc. No. 131 at Page ID# 424.) Petitioner was tried
before a jury beginnin§eptembel3, 2010and concluding oseptenberl5, 2010. (Doc. Nos.
13-2-134.) At the conclusion dthetrial, the jury foundPetitioner guilty ofthe lesseincluded
offense ofseconddegree murder (Doc. No. 134 at Page ID# 53y Following a sentencing
hearingconducted orOctober 28, 201@&nd November 18, 2010eftioner wasfound to be a
rangeone offendeand wassentenced taterm of 25 yearamprisonment (Doc. N&. 13-6-13-
7.)

Petitioner appealedis judgment of convictiorto the Tennessee Court of Criminal
Appeals (“TCCA”), which rejected all appellaasegumentsand affirmedPetitioner’s convictio
and sentencm an unpublished opinion issued December 52012. Doc. No. 13-13 seealso

State v. Michael WebsteNo. M20L1-00521€CA-R3-CD; 2012 WL 6032507 at *1 (Tenn.

Crim. App.Jan 18, 2A.3) [Webster).) Petitioner filed anapplication forpermissionto appeal
to theTennesse8upreme Court, which was denied on April 9, 2013. (Doc. Nos. 13-14, 18-15.)
On August 9, 2013Petitioner filed a petition for postonviction relief in theDavidson

County Criminal Court. (Doc. No. 1B6 at Page ID## 82P5.) On October3, 2013, counsel

1n Tennessee, review by the state Supreme Court is not required for exhaustieex, liastce

the Court of Criminal Apeals has denied a claim of error, ‘the litigant shall be deemed to have
exhausted all available state remedies available for that claikddims v. Holland, 330 F.3d
398, 402 (6th Cir. 2003) (quoting Tenn. S. Ct. R. 39).




was appointed to assist the petition@d. at Page ID# 83) Counsel amendeithe petition for
posteonviction relieftwice. (Id. at Page ID## 8330, 84149.) The matter was heaid the
trial courton May 1, 2014, and oseptember 30, 2014he court issued an order denying relief.
(Doc. Nos. 13-1atPage ID##144-148; 13-16 at Page ID## 85363

Petitioner appealed to the TCCA, which denied relief on Dece2®e2015. (Doc. No.

13-21; gealsoMichael Webster. State No. M2014-02019€CA-R3-PC, 2015 WL 412755

at *1 (Tenn. Crim. Ap. Dec. 22, 2015) Webster I].) Petitioner filed an application for
permission to the appetd the Tennessee Supreme Court, which was denied on June 23, 2016.
(Doc. No. 13-22-13-23.)

. STATEMENT OF FACTS

The TCCA summarized the facts presented atagdbllows:

On July 30, 2009, officers were called multiple times to a Nashville
subsidized housing development at University CoUitte call in question

was a shoatg. When they arrived, officers discovered the victim,
Nickalus “Sleepy” Jones, lying on the ground near a Jeep Cherokee.
Paramedics were called, but the victim died as a result of the gunshot
wound. Officers arrested Appellant on August 2, 2009, amy ttecovered

a weapon and ammunition at the home where Appellant was found.

At trial, multiple witnesses testified that they saw the altercation between
Appellant and the victim.The testimony was that Appellant and the victim
encountered each other nesuit 145A. Appellant asked the victim where
his gun was.The victim replied that he did not have a gun and lifted up his
shirt to prove it. Witnesses testified that they did not see a gun when the
victim lifted up his shirt. The victim begged for his life and told Appellant
that he had childrenAccording to witnesses, Appellant shot the victim as
the victim was facing him, and when the victim ran away, Appellant chased
him and continued to shoot at him.

Officers sarched the area near the victafbdy. They found a spent bullet

in the nearby Jeep Cheroked@hey did not find any shell casings or a
weaponnear the location of the victim’body or on the victihs person.
The medical examiner, John Davis, performed an autopsy on the sictim’
body. He testified that the cause of death was the gunshot wouthel.

3



recovered a bullet from the victimmbody. Agent Alex Broadhag with the
Tennessee Bureau of Investigation (“TBI”) ran a ballistics test on the gun
found during Appellants arrest. Agent Broadhag testified that he was
“certain” that tle bullet that caused the victismleath which was recovered
during the autopsy was fired from the gun found during Appediantest.

Appellant testified on his own behalf at triaHe admitted that he was
involved in a verbal altercation with the victimHowever, he disagreed
with the other witnessésersion of eventsHe stated that when the victim
lifted up his shirt, the victim had a guherefore, he presented a defense
of selfdefense.

At the conclusion of the trial, the jury found Appellant guilty of the lesser
included offense of second degree murdefhe trial court sentenced
Appellant as a Range |, standard offender to twéwéy years of
incarceration with a 100% release eligibility.

Websterl, 2012 WL 6032507, at *1-2.
The TCCA summarized the evidence presented at thecposiction evidentiary
hearingin pertinent partas follows:

[T]he Petitionertestified that trial counsel failed to interview witnesses.
The Petitioner testified th&e provided trial counsel with the names of two
witnesses, “Fun Fun” and “Kiki,” but, “to [his] knowledge[,] she never went
and checked or asked [any] questionsié only knew these witnesses by
their “street names,” but he said that he provided trialnselu with
addresses where they could be locafEde Petitioner testified that he knew
that trial counsel did not attempt to find the witnesses “[because] if
[counsel] would have went [sic] to the address],][she] would have found
them.” He agreed thatial counsel told him that she was unable to locate
the witnesses, but he was skeptical that she had actually made an effort to
find them.

Contrary to his earlier testimony, on crassamination the Petitioner
admitted that he did know about his prelimynaearing prior to the hearing
date because someone at the jail told him abouHawever, he claimed

that he did not meet trial counsel at all until after the hearing and that she
waived his appearance without his permissigicording to the Petitiome

he was imprisoned for a full month after the preliminary hearing befate tri
counsel met with him for the first timeThe Petitioner testified that trial
counsel did not tell him that identity might be an issue in the case or explain
that she did notwant to risk his being identified by witnesses at the
preliminary hearing.



The Petitioner testified that trial counsel provided him with a copy of
discovery sometime in November 200Ble and trial counsel “somewhat”
discussed the discovery materials, #mely also talked about several of the
witnesses. The Petitioner estimated that he and trial counsel discussed the
facts of his case two to three times for fifteen to twenty minutes each time.
He and trial counsel also discussed the content of his statement to police
wherein the Petitioner claimed that he was “defending himself” when he
shot the victim. The Petitioner disagreed that saying he was “defending
himself” was the same as saying that he acted in-tiedfinse.” He opined

that voluntary manslaider would have been a better defense strategy
because he and the victim “had a heated discussion before anything ever
occurred,” and, therefore, he was “in a state of passion” when he shot the
victim.

Trial counsel testified that she spoke with the Retdr prior to his
preliminary hearing and that they discussed waiving his appearance,
although she did not receive a written waiver from hiéstcording to trial
counsel, she met with the Petitioner in jail several times before the
preliminary hearing, iduding on the morning of the preliminary hearing.

Trial counsel stated that, in the approximately-gear period between the
“bind over” and trial, she met with the Petitioner over thirty timBsiring
these meetings, trial counsel and the Petitionscudsed the discovery
materials and trial strategy. Trial counsel testified that she received input
from the Petitioner regarding trial strategy and that, because of his
statement to police in which he claimed to be defending himself, the
defense was gognto be a claim of seliefense. Trial counseldid not
remember the Petitionar'telling her that he wanted to pursue a voluntary
manslaughter defense.

Trial counsel spoke with witnesses to the shooting about the altercation that
had occurred between tRetitioner and the victim prior to the shooting and
about an apparent fight between the two that occurred earlier in the day.
The altercation appeared to have been verbal, and there was no evidence
that any kind of physical fight occurred.rial counselsaid that she spoke

with all the witnesses that she was able to fifthe testified that, although

no weapon was found on the victim, she decided to pursue a claim-of self
defense because the Petitioner insisted that he saw the victim with a gun.
Pictures of the victim showed that he had a large, silver belt buckle on at the
time, allowing for the inference that the Petitioner might have mistaken it
for a gun.

Trial counsel recalled the Petitionertelling her about Fun Fun and Kiki,
but she denied thahe had an address for either witneSke further stated
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that, although other witnesses apparently knew who they were, she never
learned their real namesTrial counsel did receive information that they
lived in the 12th Avenue North area, and she seninvestigator to the
neighborhood to look for them, but to no ava#ldditionally, trial counsel
testified that she personally looked for these two witnesses in the University
Court area on several occasions but was ultimately unsuccesSha.
testified that she pursued all leads on witnesses provided by the Petitioner.

Trial counsel remembered that after voir dire, one of the jurors sent an e
mail to the jury coordinator stating that he had a conflict and was not
comfortable serving on the jury. Themail from the excused juror was
admitted as an exhibit at the pasinviction hearing.In the letter, the juror
expressed his surprise at being picked for the jury panel because, during
voir dire, he disclosed his close ties to the community whershbeting
occurred. The juror stated that he did not feel comfortable serving on the
jury and that he was concerned he may know some of the witnesses in the
case. The juror was removed from the jury panel, and trial counsel stated
that she did not voir d& him before he was releasetrial counsel agreed

that she did not move for a mistrial based on the possibility that the excused
juror had influenced other members of the jury panel.

Trial counsel agreed that she did not raise any objections durisg cro
examination of the Petitioner and explained that was because she believed
that the Petitioner “was doing a very good job on direct and during-cross
examination.” Trial counsel was asked why she did not object to the
following question from the prosecutor: “[Clan you approximate for us how
many days did you work in the week before the murder?” Specifically, she
was asked why she did not object to the prose@utose of the word
“murder.” Trial counsel said that “it wouldihhave occurred to [her]’ to
object to that question.

On crossexamination, trial counsel testified that she met with the Petitioner
at least twice prior to the preliminary hearing and explained that sheddvis
the Petitioner against appearing at his preliminary hearing because she
thought identity might be an issue at trial, and she did not want witnesses to
positively identify him at the hearingShe claimed that, at the time of
hearing, she was not aware that the Petitioner had given a statement to the
police wherein he admitted to shooting the victinrAccording to trial
counsel, the Petitioner did not object to waiving his appearance at the
preliminary hearing.

Trial counsel testified that she met with the Petitioner multiple times after
receiving discovery.She estimated that she met with him thptys times
in jail, in addition to when she saw him on court datAsthese meetings,
trial counsel discussed the discovery materials with the Petitioner, including
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recorded witness statements. According to trial counsel, shethand
Petitioner discussed proceeding on a-defense claim. Trial counsel
agreed that proving setfefense would have been difficult because witness
statements indicated that the victim was unarmed and unaggressive.
However, trial counsel planned to rebn the fact that the victim was
wearing a belt buckle to support a theory that the Petitioner thought he saw
a gun when the victim lifted his shirt.

Trial counsel testified that the Petitioner never told her that he did not want
to claim selfdefense andever told her that he would rather proceed with a
voluntary manslaughter defensérial counsels decision to utilize a self
defense claim was based on the fact that the Petitioner had told police he
was defending himself. She agreed that, generallyhey pursued an
“anything but first degree murder defensdhus, in her closing statement,

she actually did ask the jury to convict him of the lesser included offense of
voluntary manslaughter if they decided that he had not acted idedelise.

With respect to the dismissed juror, trial counsel recalled that, on the night
of the first day of trial, one of the jurors wrote an email indicating that he
was too conflicted to serve as a jurcofrial counsel could not remember
whether the juror came to court on the second day of tfialthe best of

trial counsels recollection, the juror was dismissed prior to opening
statements.She surmised that, because of the timing of the dismissal, the
juror would have had very little opportunity to speak with other jurors about
the case, and there was no evidence that he had tainted th&hearparties
agreed that he would be designated as one of the alternate jurors so that the
case could proceed without interruption.

On September 20, 2014, the poshviction court filed a detailed order
denying the petition for postonviction relief. With respectto the waiver

of the Petitiones appearance at the preliminary hearing, the court
accredited trial counsal testimony that the appearance was waived for
tacticalreasons.The court als concluded that the Petitioner’s waiver of his
right to appear was knowing and voluntary. Further, the court noted that the
Petitioner had “in no way suggested how his absence from the preliminary
hearing prejudiced him. . . .”

Next, the postonviction court addressed the Petitiorseiclaim that trial
counsel failed to adequately communicate with hiflne court noted that,
assuming th@etitioners testimony was true regarding the number of times
he met with trial counsel, thetal number of meetings would add up to
approximately fourteen.The trial court determined that if trial counsel’
testimony was accredited, the total number of meetings would be at least
thirty-three. The court concluded that, based on either account, the number
of meetings “appear[ed] to be reasonabl/ith respect to the substance of
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these meetings and the Petitioner’s claims that there was no meaningful
discussion regarding discovery or trial strategy, the cagain accredited

trial counsels tesimony that she discussed the case extensively with the
Petitioner. In making this determination, the court noted that the Petitioner
had actually testified that he and trial counsel went over the facts of his case
several times and that he was providedhwiliscovery early in the
progression of his case.

The postconviction court also concluded that trial counsegliance on a
theory of seHdefense was reasonalgien the Petitioner's own statement

to police that he was defending himselihere was &history of animosity”
between the Petitioner and the victim, which supported claims of both self
defense and voluntary manslaughter; however, the court found that it was
reasonable to mainly focus on sd#fense. The postconviction court also
found that the Petitioner failed to establish prejudice with respect to his
claims that trial counsel did not adequately communicate with him or
pursue a reasonable trial strategy.

The court found that trial counsel was persistent in her pursuit of potential
witnesses, although she was ultimately unable to locate Fun Fun and Kiki,
whom the Petitioner had specifically asked her to fifithe court pointed

out that the Petitioner had failed to produce any of the witnesses at issue at
the postconviction hearing, resulting in a failure to prove prejudice.
Likewise, the ourt discredited the Petitioner's claims that trial counsel
should have objected to the prosecutor’s questions on -@xasination.

The court found that “the objections would not have been sustaineere

of minor significance.”

Finally, the postonviction court rejected the Petitionsrcontention that
trial counsel was ineffective for failing to move for a mistrial based on juror
misconduct. The court found that the juror was actually voir ditsdthe

trial court before he was dismissed, and the juror assured the triaticatur
“he did not share with any of the other jurors anything about his purported
bias and the inability to serve as a juror on the tridltierefore, there was

no reason fotrial counsel to request a mistrial, and the Petitioner was not
prejudiced by her failure to do so.

Websterl, 2015 WL 9412755, at *1-5.

1. 1SSUESPRESENTED FOR REVIEW

In hispro se petition, Petitionerclaims that his counsel was ineffective for:

1. Failing to Inform Petitioner of his Right to be PresenhatPreliminary Hearing



2. Failing to Meet with Petitioner to Discuse Case
3. Failing to Request Mistrial aftera Jurorwas Excused
4. Failing to Meaningfully Investigate and Interview Witnesses
5. Failing to Consult with Petitioner to Develadrial Strategy
6. Failingto Object During Petitioner’'s Crogxamination
(ECF No. 1.)

V. STANDARD OF REVIEW

This matter is governed by the provisions of the Antiterrorism and EffeEieath

Penalty Act, Pub. LNo. 104132, 110 Stat. 1214 AEDPA”"). SeePenry v. Johnson, 532 U.S.

782, 792 (2001). AEDPA *“dictates a highly deferential standard for evaluating %taiet
rulings, which demands #t statecourt decisions be given the benefit of the doulBéll v.

Cone 543 U.S. 447, 455 (2005) (citations omittezBeHardy v. Cross565 U.S. 65, 6§2011);

Felkner v. Jacksqrb62 U.S.594, 597 (2011).“AEDPA requires heightened respect for state

court factual and legal determinationsl’undgren v. Mitchell, 440 F.3d 754, 762 (6th Cir.

2006). “State-court factual findings. . . are presumed correct; the petitioner has the burden of

rebutting the presumption by clear and convincing evidenBavis v.Ayala, 135 S. Ct. 2187,

2199-2200 (2015) (citations andennal quotations omitted).
If a state court adjudicated the claim, deferential AEDPA standards must beda23i

U.S.C. § 2254(d)seePremo v. More 562 U.S115, 121 (2011)Waddington v. Sarausad, 555

U.S. 179, 190 (2009)AEDPA prevents federal habeas “retrials” &adsure[s]that statecourt
convictions are given effect to the extent possible undet |&ll, 535 U.S.at 693 (2002). It
prohibits “using federal habeas corpus review as a vehicle to sgoesd the reasonable

decisions of stateourts.” Parker v. Matthews$567 U.S. 37, 38 (2012).
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The AEDPA limits the source of law to cases decided by the United States Suprem
Court. 28 U.S.C. § 2254(d). This Court may consider only the “clearly established” holdings,

and not the dicta, of the Supreme CoMdilliams v. Taylor 529 U.S. 362, 412 (200@ailey v.

Mitchell, 271 F.3d 652, 655 (6th Cir. 2001). In determining whether fedawalid clearly

established, this court may mely onthe decisions of lower federal courts. Lopezmijt§, 135

S. Ct.1, 4 2014); Harris v. Stovall, 212 F.3d 940, 943 (6th Cir. 2000). Moreover, “clearly

established Federal law” does not include decisions of the Supreme Court announabe after

last adjudication of the merits in state cou@reene vFishey 565 U.S. 3439(2011). Thus, the

inquiry is limited to an examination of the legal landscape as it would haveregpeathe
Tennesseestate courts in light of Supreme Court precedent at the time of thecstate

adjudication on the merits.Miller v. Stovall 742 F.3d 642, 6445 (6th Cir. 2014) (citing

Greene, 565 U.S. at 38
The AEDPA standard is difficult to meet “because it was meant to Barrington v.

Richter 562 U.S. 86, 102 (2011yeeBurt v. Titlow, 134 S. Ct. 10, 16 (2013Metrish v.

Lancaster569 U.S. 351, 3558 (2013);Cullen v. Pinholster, 563 U.S. 170, 181 (2011). Indeed.

“habeas corpus is a guard against extreme malfunctions in the state crimiralsysgms, not

a substitute for ordinary error corrections throwagpeal.” Harrington 562 U.S. at 1023

(citation and internal quotation omittedgeWoods v. Donald, 135 S. Ct. 1372, 1376 (2015).
Under AEDPA28 U.S.C. § 2254(d):
An application for a writ of habeas corpus on behalf of a person in custody
pursuanto the judgment of a State court shall not be granted with respect to any

claim that was adjudicated on the merits in State court proceedings unless the
adjudication of the claim—
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(2) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination
of the facts in light of the evidence presented in the State court
proceedig.”

Ayala, 135 S. Ct. at 219&eealsoWhite v. Wheeler136 S. Ct. 456, 46(2015)(explaining that

the SupremeCourt “time and againhas instructed that AEDPA, by setting forth necessary
predicates before stateut judgments may be set asideréds a formidable barrier to federal
habeas relief for prisoners whose claims have been adjudicated in statg (coerinal citation
omitted)

A federal habeas caumay issue the writ under thedntrary t§ clause if the state court
applies a rule diérent fromthe governing law set forth in United States Supreme Casss, or
if it decides a case differently thahe United States Supreme Cobdsdone on a set of
materially indistinguishable factsBell, 535 U.S. at 694 (citin@Villiams, 529 U.S. at 4096).
The court may grant relief under the “unreasonable application” clause “if dbhee &burt
correctly identifies the governing legal principle from United States Sup@#ug decisions but
unreasonably applies it to the facts of the particular céde.A federal habeas court may not
find a state adjudication to be “unreasonable” “simply because that court candatudts
independent judgment that the relevant statert decision applied clearly established federal
law erroneously or inagoectly.” Williams, 529 U.S. at 41laccordBell, 535 U.S. at 699.
Rather, the issue is whether the state court’'s application of clearly dstdbfederal law is
“objectively unreasonable.” Williams, 529 U.S.at 4®. “[R]elief is available under
8§ 254(d)(1)'s unreasonablpplication clause if, and only if, it is so obvious that a clearly

established rule applies to a given set of facts that there could be nantedrdisagreement’
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on the question.”"White v. Woodall, 134 S. Ct. 1697, 1708 (2014) (quotinddarrington 562

U.S.at103).

V. DISCUSSION

A. Ineffective Assistance of Counsel: Legal Standard
Petitioner argues that his trial counsel was ineffective for a number abnsasin

Strickland v. Washington, 466 U.S. 668, @8y (1984), the Supme Court establishedtao-

parttest by which to evaluate claims of ineffective assistance of counsel. Toststablaim of
ineffective assistance of counsel, the petitioner must prove: (1) that cewpesébrmance fell

below an objective standamf reasonableness; and (2) that counsel’'s deficient performance
prejudiced the defendant resulting in an unreliable or fundamentally unfair outcomeurtA c
considering a claim of ineffective assistance must “indulge a strongnppéisn that counsel’s
conduct falls within the wide range of reasonable professional assistamtedt 689. The
defendant bears the burden of overcoming the presumption that the challenged action might be

considered sound trial strategyd. (citing Michel v. Louisang 350 U.S. 91, 101 (1955)3ee

alsoNagi v. United States90 F.3d 130, 135 (6th Cir. 1996) (holding that counsel's strategic

decisions were hard to attack). The court must determine whether, in light of thrastances
as they existed at the time of courselctions, “the identified acts or omissions were outside the
wide range of professionally competent assistarfsgitkland 466 U.S. at 690. Even if a court
determines that counsel’'s performance was outside that range, the defenuainéntitled to
relief if counsel’s error had no effect on the judgmedt.at 691.

Moreover, as the Supreme Court repeatedly has recognized, when a federal st revi
a state court’s application &tricklandunder § 2254(d), the deferential standar&wicklandis

“doubly” deferential. Harrington 562 U.S. atL05 (citing Mirzayance 556 U.Sat 123);seealso
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Titlow, 134 S. Ct.at 13; Cullen, 563 U.S. all89 Moore, 562 U.S.at 122 In those
circumstances, the question before the habeas court is “whether theredasmmable argument

that counsel satisfie8tricklands deferential standard.”ld.; Jackson v. Houk, 687 F.3d 723,

74041 (6th Cir. 2012) (stating that the “Supreme Court has recently again underlined the
difficulty of prevailing on &tricklandclaim in the context of habeas and AEDPA . . . .”) (citing
Richter 562 U.Sat101-02).

With these legal principles in mind, the Court considers each of the Petitioner’s
claims.

B. Ineffective Assistance of Counsel: Analysis

1. Failure to Inform Petitioner of his Right to be PresenhaPreliminary Hearing

Petitioner contends that his trial counsel was ineffective because shetdanesbt with
him prior to his preliminary hearing and waived his appearance at that heathrutwhis
permission. The TCCAansidered this claim as follows:

[T]rial counsel testified that she met witRetitioner] at least twice before the
[preliminary] hearing and that she discussed waiving his appearance based on her
belief that identity might be an issue in the caf¥dal counsel explained that, at

the time of the preliminary hearing, she was not yet aware of a statement the
Petitioner gave to police wherein he admitted to shooting the victim, albeit-in self
defense. The postconviction court accredited trial counsel’s t@sony in this
respect and found that the waiver of appearance was a reasonable strategic
decision. It is well-established that, in pesbnviction proceedings, “we should
defer to trial strategy or tactical choices if they are informed ones based upon
acequate preparation.Hellard v. State 629 S.W.2d 4, 9 (Tenn.1982)The
evidence reflects that trial counsel made a reasonable strategic decisionrbased o
the information she had at the time of the preliminary hearing, and the Petitioner
is not entitled @ relief on this issue.

Websterll, 2015 WL 9412755, at *6.
As noted above, this Court must presume the correctness of a state coungs fact

findings unless Petitioner rebuts this presumption with “clear and convincing exite8
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U.S.C. § 2254(e)(1). Petitioner has not put forwaarg evidence, let alore@ear and convincing
evidence to contradit the trial court’s factual findings accrediting trial counsel’s testimony.
Thus, the trial court’s factual findings guide the Court’s analysis.

Judicid scrutiny of performance is highly deferential, and “[a] fair assessmettarhey
performance requires that every effort be made to eliminate the distofentsedf hindsight, to
reconstrgt the circumstances of counsethallenged conduct, and to evaluate the conduct from
counsel's perspective at the timeStrickland 466 U.S. at 689. Therefore, this court should
judge whether, in light of all the circumstances viewed at the time of cosinsaiduct,
counsel’'s “acts or omissions were outsides tivide range of professionally competent
assistance.”ld. at 690. Given that counsel was unaware that Petitioner had already told the
police hat he shot the victim, a fact that Petitioner does not dispputas a reasonable strategic
decision for cousel to advise Petitioner to waive his appearance at the preliminary hearing so
that the State’s witnesses would not have a chandentify him before trial.

Even ifthe Court accreditedefitioner’s testimonyand nottrial counsel’s testimonyand
evenif the Court found thatrial counsel was deficierfor not informing Petitioner about the
preliminary hearing Petitioner would still not be able to establish that trial counsel was
ineffective because he cannot establish prejudice. Petitioner does not contendiaamg bas
not demonstrated, that his absence from teéminary hearing had any effect on the outcome of
his trial. Further, any prejudice that potentially ardsem counsel’'swaiving Petitioner’s
appearance at the preliminary hagrivas mooted by Petitioner’s eventual conviction at trial,

which is the reason for his custod8eeGerstein v. Pught20 U.S. 103, 1191975. Because

2 As there is no constitutionalgtit to a preliminary hearinggeGerstein v. Pugh20 U.S. 103,
119 (1975)jt is questionablewhether Petitioner can assart ineffective assistance clalmased
on his trial counsel’s behavior in connection with pineliminary hearing
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Petitioneris now incarcerated pursuant to a valid conviction, he cannot challenge the preliminary
procedures employed prior to his triakccordingly, Petitionerhas failed to establish that the
state court’s rejection of this claim constituted an objectively unreasonppleation of
Strickland

2. Failure to Meet with Petitioner to Discut®e Case

Pditioner contends that his trial counsel was ineffective because she faddddoately
communicate with him about his case. The TCCA considered this claim as follows:

In the Petitioner’s estimation, trial counsel met with him once every other month
in the year leading up to his trialAccording to trial counsel, she met with the
Petitioner over thirty times during that same peridkhe postconviction court
concluded that, even taking the Petitiose€stimate of meetings as true, the
number of meetings was appropriatedeed, regardless of the number of actual
meetings, the Petitioner admitted that trial counsel discussed the facts ofehis cas
with him two to three times and that she provided him with all of the discovery
materials. Also, she talked with the Petitioner about his statement to police and
witness statements.We agree that, irrespective of the specific number of
meetings between trial counsel and the Petitioner, the substance of the meetings
included a thorough discussion of the Petiér's case.Therefore, the Petitioner

has not proven that trial counsel was ineffective in this respect.

Webster I, 2015 WL 9412755, at *6.

The state courfound that whether relying on Petitioner’s or trial counsel's testimony
about the number oines trial counsel visited Petitioner, trial counsel adequatetymunicated
with Petitioner regarding his case. Petitioner has not offered any evidence tet shgg¢his
finding should be disturbed. However, even if the Court were to conclude thabtriedel did
not meet with Petitioner as frequently as she should, iretéioner still could not establish that

counsel was ineffective becauskétmere fact that counsel spent little time with [a defendant] is

not enough undestrickland without ewdence of prejudice or other defectBdwling v. Parker

344 F.3d 487, 506 (6th CiR003). In this case, Petither has noestablishedhat counseb
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consultation with him was insufficigndr that the number of meetings he had with counsel were
inadeaiate to allow him tainderstand and participate in disfense Nor has le establishedhow

additionalmeetings might hae altered the outcome of the triageeHill v Mitchell, 400 F.3d

308, 32425 (6th Cir. 2005)(finding that petitionefailed to establish prejudice where he failed
to demonstratéhow trial counsel’s infrequent pretrial visits and failure to establish a more

amenable attorneglient relationship impactedounsel’'sadvocacy, Lenz v. Washington444

F.3d 295, 303 (4th Ci2006) (inding that petitioneicould not prevail on his claim that attorneys
were ineffective due to infrequent piréal visits where he failg to show resulting prejudice)
Therefore, the state colstdecisiornrejecting this clainwas not contrary to or an unreasblea
application ofStrickland

3. Failure to RequestMistrial aftera Jurorwas Excused

Petitioner contends that his trial counsel was ineffective because st ttadeek a
mistrial based on possible jury contaminatiafter an empaneled juror was egedbased on a
conflict. The TCCA considered this claim as follows:

Determining whether to request a mistrial is a strategic decision and cabsder
deference is given to trial counsel when analyzing the effectiverfiesainsels
assistance regardingal strategies.SeeWiley v. State 183 S.W.3d 317, 33132
(Tenn.2006)seealsoWiggins v. Smith 539 U.S. 510, 5222 (2003). The post
conviction court reviewed the trial record and found that the juror was voir dired
prior to being dismissed and thiie trial court believed that the juror had not
discussed the case or his conflict with the rest of the jury pa&nather, he was
immediately released from jury servicdrial counsel testified that she did not
request a mistrial because the juror weasused before the presentation of any
proof and because there was no reason to believe that the dismissed juror
influenced other members of the jurnder these circumstances, trial counsel
was not ineffective for failing to request a mistridlhe Pettioner is not entitled

to relief on this issue.

Webstenl, 2015 WL 9412755, at *7.
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After the jury was impaneled, the state called its first witness, Deborah Thavss.
Thomas testified as a witness te #vents thatresulted in the victim’s death{Doc. No. 132 at
Page ID## 94159.) At the conclusion of her testimony, the trial was recessed for the gvenin
and the trial court gave the following admonition:

Please keep in mind that you cannot dis@rsghing about the case with anyone

else, either betweeyourselves, family, friends, neighbors or anyone elseoid

any TV coverage or other news media coveragentagtoccur, if any.Do not do

any independeninvestigation. And if someone should approach you fory

reason whenagu’re coming into or exiting theourthouse to talk about this case,

please notify mytaff so we can address that issue.
(Id. at Page ID# 159.) Later that evening, one ofaethpaneled jurors, Earl Jordan, emailed the
jury coordinator, expressing his surprise that las wselected as a juror given that he “explained
to both the State and Defensewy conflict of interest with this murder triaéind requesgtg that
he be relieved of his duty to hear this cadeoc. No. 1318 at Page ID# 946-47) Specifically,
Mr. Jordan explained thae was born and raised in the area where the victim was murdered and
was “familiar” with many of the residents that live in that area, that he ruosganization that
supports the families of murder victims and that his organization frequentlyateriduents and
outreach programs for the residents” of the JC Napier and Tony Sudekum hocheding
“candlelight prayer vigils for murdered loved ones, [and] speaking out against senseleler
and gun violence in the neighborhood.ld.Y Mr. Jordan also explained that before the first
witness was called, the state mentioned the name of Dorothy Stephenson, who would be
testifying in the case.ld.) Ms. Stephenson was a former student at the school where Mr. Jordan
works. (d.) Mr. Jordanexplainedthat he told “the assistant who navigated us from the

courtroom”of his concerns about sitting on the jury and that he knew Ms. StephgihgdnHe

was told to return to court the next day and the assistanld speak to the judge(ld.) The
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next day, September 14, 2010, prior to the jury taking the jury box, the trial court gave the
prosecutor and defense counsel a copy of Mr. Jordan’s email and togetherc¢hsyadisvhat to

do about Mr. Jordan. (Doc. No.-B3at Page ID# 165-66) The trial court expressed its fear
that Mr. Jordan might negatively influence the other jurors if he were allowedn@inm on the

jury, and it was agreed by the trial court, the prosecutor and defense |ahabddr. Jordan
would be released from serviceld.(at Page ID# 166.) Defense counsel asked the trial court if
“we could just inquire of him. . . if he’s said anything else to the jurors, I'm sure he hasn’t, but
still, just to be sure.” 1¢.)® The judgehad Mr. Jordanbrought into court, anthe following
colloguy ensued:

THE COURT: Mr. Jordan, we are in receipt of therail that you sent, have
you had any communicatiowith any of the other jurors about your being
disgruntled about having been selected as a juror on the trial ofaglef® c

MR. JORDAN: No.

THE COURT: You have made no referenceany of the other jurors about
your knowledge of thisvitness or anything other than what you told everybody
in open court yesterday?

MR . JORDAN: No, only person that | told was the coafficer, and | referred
that to him yesterdagfter we left.

THE COURT: And did you do that witthim outside the presence of the other
jurors?

MR. JORDAN: Yes, sir, yes, sir.

THE COURT:  All right, Mr. Jordan you're discharged from further service on
thisjury.

MR . JORDAN: Thank you.

3 At trial, Pditioner was represented by two attorneysristin Neff, who was Petitioner’s
counsel from the preliminary hearing through trial, and Katie Weiss,asbisted Ms. Neff at
the Petitionetls trial. Ms. Weiss requested that the trial court inquire as to whéin. Jordan
had in any way tainted the jury. Ms. Neff was the attorney who teséfiéioe postonviction
hearing.
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(Id. at Page ID# 167.) Thereafter, the trial continued without Mr. Jordan serving on the jury.
Courts have recognized that the decision not to seek a mistjalbea strategic one.

See e.q, United States v. Hemphilf6 F. Appx. 6, 16, (6th Cir2003) (finding absence of plain

error based on failure to move for mistrial . where “defendant’s counsel may have decided to
forego a motion for mistrial because, as a strategic decision, réferrpd to test the

governnent’s case with the jury that was impaneled. .”); United States v. Washington, 198

F.3d 721, 723 (8th Cirl999) ( “ultimate decision on whether to request a mistrial is a
strategic decision for counsel”)Given the circumstances present here, it was reasonable for trial
counsel not to seek a mistriaFirst, the jury had just been selectadd onlyone witness had
testified. Second, before excusing the jury for the evening, the trial court admonished the jurors
not to discuss the case with anyone, including each other. Ti@ld¢cdunselhad asked the
court to question Mr. Jordan to determine whether he might have tainted thanpliryas
requested, the couguestioned Mr. JordanFinally, having satisfied itself that Mr. Jordan had
not tainted the jury, the court discharged Mr. Jordan and resumed the trial witmihi@ing
jurors. Petitioner does not offer an evidence to establish that trial counsel'sodeuigito seek
a mistrial was unreasonable.

Moreover, the decision whether ¢pant a mistrial is left to the trial court’s discretion.

Seee.q, State v.Robinson 146 S.W.3d 469, 494 (Tenn.2004A trial court should declare a

mistrial “only upon a showing of manifest necessityd. (citing State v. Saylqor117 S.W.3d

239, 2®-51 (Tenn.2003)). The party seeking a mistrial has “the burden of establishing the
necessity of a mistrial.” State v. Reid 164 S.W. 3d 286,42. Given that the trial court

guestioned Mr. Jordan who assured the trial court, more than once, that he had not discussed his
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concerns about sitting as a juror in Petitioner’s trial with any other juror on tleé pandid he
ever discuss his concerns in the presence of other jurors, it is unlikely, at hebie thial court
would havegraned a motionfor mistrial. Counsel’s failure to make a frivolous or meritless

motion does not constitute ineffective assistance of courgetSmith v. Bradshaw, 591 F.3d

517, 523 (6th Cir. 2010’'Hara v. Brigano499 F.3d 492, 506 (6th Cir. 2007).

4. Failure to Meaninfullly Investigate and Interview Witnesses

Petitioner contends that his trial counsel was ineffective because she fddedteoand
interview witnesses who Petitioner believes would have aided him in his deféheeTCCA
considered this claim as follewv

With respect to the Petitioner’s claim that trial counsel was ineffective for failing

to locate and interview witnesses, none of these potential witnesses testifeed at th

evidentiary hearingWe have long held that when a petitioner claims that cbunse

was ineffective for failing to discover, interview or present witnes4bgse
witnesses should be presented by the Petitioner at the evidentiary he&tanck”

v. State, 794 S.W2d 752, 757 (Tenn.Crim.App.199Dhis is the only way that

the Petitioner can establish that failure “to call the witness to the stand resulted in

the denial of critical evidence which inured to the prejudice of the Petitidder.”

Because the Petitioner failed to adhere to this imperative, he has failed tolestablis

that hewas prejudiced.
Websterl, 2015 WL 9412755, at *7.

At the posteonviction hearing, trial counsel testified that Petitioner gave her thesrdme
four witnesses, Rudolph Johnson, Kiki, Fun Fun, and Arevius Térn@d. at Page ID# 915.)
Counsel spoke with Mr. Johnson and Mr. Turner, but concluded that neibikda ke able to

assist in Petitioner’s defensdd.(at Page ID# 916.) Despite seeking information from witnesses

they questioned at the scene about where KiKi and Fun Fun could be found, and despite

4 KiKi and Fun Fun were the “street names” of two people. (Doc. Nd.718t Page ID# 889.)
It is undisputed that Petitioner did notdw their legal names(ld. at Page ID# 8890, 91617.)
Petitioner testified at the pesbnviction hearing that he gave his counsel their addressesat (
Page ID# 917.) Counsel testified that she did everything she could to find them, mewaras
able to do so. SeeDoc. 1317 at Page ID## 916-17, 927-28.)
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following all the leads they were given as to where KiKi and Fun Fun might be, counsel testified
that KiKi and Fun Fun could not be foundld.(at Page ID# 901-02.) Petitioner, who was
represented by counsel, did not call KiKi or Fun Fun to appear at the€guoasttion hearing.
Thus, KiKi and Fun Fun never testified and Petitioner has failed to offez\adgnce suggesting
what their testimony might have been.

The Sixth Circuithaslong held that a petitioner cannot show deficient perforoeaor
prejudice resulting from a failure to investigate if the petitioner does aké mome showing of
what evidence counsel should have pursued and how such evidence would have been material

SeeHutchison v, Bell, 303 F.3d 720, 748 (6th Cir. 20Q&)ing Austin v. Bell, 126 F.3d 843,

848 (6th Cir. 1997). Given the absenceany proof atPetitioner’'s pst-convictionevidentiary
hearingabout what KiKi and Fun Fun would have testifiedtte state cours conclusion that
counsel was not ineffectiwgas not objectively unreasonabl@etitioner is not entitled to relief
on this claim.

5. Failure to Consult with Petitioner to Develagrial Strategy

Petitioner contends that his trial counsel was ineffective because shktéadensult
with him to develp a trial strategy that reflected the evidence. The TCCA considered this claim
as follows:

[T]rial counsel . . .testified that she discussed proceeding on a claim of self
defense with the Petitioner, and he never indicated that he would have preferred a
different defense. Trial counsel admitted that prevailing on a theory of-self
defense would be difficult, but she chose to proceed with that defense based on
the Petitioness statement to police. . Trial counsels testimony reflects that she
made a easonable strategic decision regarding which defense to pursue based on
the evidence as a whole. Accordingly, the Petitioner has not proven that he was
prejudiced by trial counsel’s decision to pursue adelénse claim.

Websterll, 2015 WL 9412755, at *6.
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Petitioner testified that his trial counsel never discussed defense straitdgirim,
although he conceded that before trial his counsel talked with him about the fact tredeha m
statement to the police in which he admitted to killing the victiraintaining that he did so in
self-defense. (Doc. No. 1B7 at Page IB# 88485.) Nevertheless, Petitioner testified that he
believed trial counsel should have presented the defense of voluntary manslaughise Ihec
and the victim “had a heated dission prior to me shooting him.ld( at Page ID#86.)

By contrast, trial counsel testified that shigtained Petitioner’s input regarding defense
strategy, that given Petitioner’s statements to policeds#dnse was the defense strategy and
that, although no witnesses testified that the victim had a gun, photographs of theshaitied
that he had a large silver belt buckle which, trial counsel believed, might conengay that
Petitioner “legitimately thoughhe had a gun.” Id. at Page ID##00, 914.) Additionally,
counsel testified that the witnesses she interviewed suggested that therébwatinteraction
right before the shooting,” but none said there was a fight, only a verbahttigrdd. at Page
ID# 900), andnultiple witnesses testified that “the victim was begging for his liféd: gt Page
ID# 915.)

It is a “longstanding and sound principle that matters af $trategy are left to counsel’

discretion.” Dixon v. Houk, 737 F.3d 1003, 1012 (6th Cir. 2013)S]trategic choices made

after thorough investigation of law and facts relevant to plausible options arellyirtua
unchallengeable; and strategic choices made after less than complete investiigateasonable
precisely to the extent that reasonable professiquddments support the limitations on
investigation.” Strickland 466 U.S. at 690-91.

Counsebk trial strategy was patently asonablePetitioner told the police he killed the

victim while defending himseltherefore counsel reasonably believed that thest strategy was

22



to present a defense that was consistent with Petitioner’'s statements. |@smseasonably
believed that the jury might be persuaded to find-delénse where photographs of the victim
showed a large silver belt buckle that could be mistaken for a gun. Moreover, egansél's

trial strategy was deficient, Petitioner has not established how he was gadjuslignificantly,

the state court found that there was evidence at trial regarding-gairan dispute between
Petitionerand the victim and that trial counsel argued to the jury that should it reject the self
defense claim, it should consider the lesser included charge of voluntary marslawWgbbster

[I, 2015 WL 9412755, at * 6.Thus, voluntary manslaughter was presented to the jury as an
alternative to seltlefense. Petitioner has failed to offer any evidence to suggest that there is
reasonable probability that had counesiployed a different defense startebgg would have
obtained a better resulGtrickland 466 U.S. at 694-95.

6. Failure to Object During Petitioner’'s Cresgamination

Petitioner contends that his trial counsel was ineffective because she faiefetd
during Petitioner's crosexamination. Specifically, Petitioner argue that during his eross
examination, “the prosecution continuously badgeredRbgtioner asked questions that had
been asked and answered and mischaracterize[d] and misstated Petpi@veriss answers and
Petitioner’sprevious testimony all without objection from [trial counsel]. (Doc. No. 1 at Page
ID# 5.) The TCCA considered this claim as follows:

Petitioner alleges that trial counsel was ineffective for failing to make any
objections during crossxamination of the Petitioneit the evidentiary hearing,

the Petitionerquestioned trial counsel about why she did not object to the
prosecutors use of the word “murder” in a question posed to the Petitiorréal
counsel replied that it did not occur to her to objeBhe further explained that,
generally, she did not makéjections during the Petitionsrcrossexamination
because she believed that he was doing a good Adthough we agree that
utilizing the word “murder” could undermine a claim of sédffense, we fail to
see how thidleeting reference, and counsdiilure to object to it, prejudiced the
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outcome of trial. The Petitioner admitted to shooting the victim, and his claim
that he was defending himself had already been greatly undermined bynegswit
accounts and evidence that the victim was unarniéé. Petitioner has pointed to
no other specific question that he believes trial counsel should have objected to.
This issue is without merit.
Websterl, 2015 WL 9412755, at *7.
“Because the decision to object in a particular instance is made in thestategxt of
an entire trial, any single failure to object does not constitute error unlassaitmeation
introduced is so prejudicial to a client that failure to object essentially deflagiltsise to the

state.” Hodge v. Haeberli®79 F.3d 627 (6th Cir. 2009); accord Hutton v. Mitchell, 839 F.3d

486, 505 (6th Cir. 2016). Post-conviction counsel did not ask trial counsel any other specific

guestions about her failure to object during Petitioner’s cross-examination, othanyart of

the trial. Thus,it would strain credulity to suggestdat counsel’s failure to object to the use of

the word “murder” in thisinglequestionfessentially default[ed] the case to the stati.”
Petitioner wagharged with firsdegree murdeaind the evidence agairtem was quite

strong, asnultiple witnesses testified that they saw Petitioner shoot the victim, who was begging

for his life, and that when the victim began to run away, Petitioner chased him amdiednti

shooting. $eee.qg.Doc. No.13-2 at Page ID#6-108 (Deborah Thomas’ testimony that she saw

Petitioner shoot the victinwho was pleading for his life with his hands apd saw Petitioner

run after, and continue shooting the victim as the victim ran away); Doc. No. 1x3eatb##

142-50 (DorothyStephenson’s testimony that she saw Petitioner shoot the victim and saw

Petitioner run after, and continue shooting the victim as the victim ran away, ankthatsd

thevictim pleading for Petitioner not to shoot); Page ID## 294-301 (Janice Pedesimsony

that she hearsomebody “hollering ‘Man don’t shoot me, why, whyahd that she heard 3

shotsfired); Page ID## 309-310 (Adrian Pearson’s testimony that héPssitvonershoot the
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victim, whowaspleading with the Petitioner not to shoot him, and saw Petitioner run after and
continue shooting as the victim ran awayhus, @en if trial counsel’s failure to object during
Petitioner’s crosgxamination was deficient, Petitioner cannot show that there is a reasonable
probability that if counsel had objected during cross-examination Petitioner woactiaieved
a differentresult. Strickland 46 U.S. at 694 (holding that to establish prejudice, “[t]he defendant
must show that there is a reasonable probability that, but for counsel’s unprafessiors, the
result of the proceeding would have been diffefent.
Vi CONCLUSION

For the foregoing reasons, the habeas corpus petiilbrbe deniedand this matter
dismissed with prejudice

The Court must issue or deny a certificate of appealalfilipA”) when it enters a final

order adverse to a 8§ 2254 petitioner. Rule 11, Rules Gov'g § 2254 Cases. The petitioner may

not take an appeal unless a district court judge issues a COA. 28 U.S.C. § 2253(c)(1); Fed. R.

App. P. 22(b)(1). A COA may issue only if the petitioner “has made a substantiahghaiihe
denial of a constitutional righit.28 U.S.C. § 2253(c)(2). A “substantial showing” is made when
the petitioner demonstrates tHateasonable jurist could debate whether (or, for that matter,
agree thatthe petition should have been resolveda differem mater or that the issues

presented were “adequate to deserve encouragement to proceed fuihier-El v. Cockrell

537 U.S. 322, 336 (2003) (quoting Slack v. McDaniel, 529 U.S. 473, 484 (2000).)

In this case, the issues raised in the petition do not merit further review. Thusuttie C
will deny a COA. The petitioner may, however, seek a COA directly from thé Sixtuit

Court of Appeals. Rule 11(a), Rules Gov'g § 2254 Cases.
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An appropriate order is filed herewith.

WadD. (254,

WAVERLY(D. CRENSHAW, JR/
CHIEFUNITED STATES DISTRICT JUDGE
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