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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
SUSAN K.UNICE,
Plaintiff,

No. 3:16cv-02469

)
)
)
)
V. )
) Judge TraugéBrown
)
)
)
)

NANCY A. BERRYHILL,
Acting Commissioner of Social Security

Defendant.
To: The Honorabldleta A. TraugerUnited State®istrict Judge

REPORT AND RECOMMENDATION

Pursuant to 42 U.S.C. 8 405(g), Plaintiff seeks judicial review of the Social $ecurit
Commissioner’s decision th&l) Plaintiff and her dughterwere overpaiddisability benefits
under Title 1l of the Social Security A@&nd (2) recovery of the werpayment would not be
waived. For the following reasonshé Magistrate JudgRECOMMENDS that Plaintiff's
Motion for Judgment Based Updhe Admistrative Record(Doc. 18) be GRANTED IN
PART andDENIED IN PART and the Commissioner’s decision AEFIRMED IN PART ,
REVERSED IN PART, and REMANDED for further consideration and explanation as to
whether Plaintiff and her daughter were overpaid.

l. PROCEDURAL HISTORY

After receiving a fully favorable disability decision from an administratexe judge

(“ALJ”) in 2010, Plaintiff and her daughter were awarded Title 1l disabbBgnefits beginning

March 2008. (AR, pp. 44-62)Payment continued through July 20118. At 116-117).

! Citations to the administrative record (“AR”) (Ddkb) are to the Bates stamp at the top right corner of the page.
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The Commissioner notified Plaintiff in July 2011 and again in August 2012 that her
disability ended in October 2009 because she was engaged in substantial gainfiyl activi
(“SGA”). (Id. at 6769, 7476, 8186). In the August 2012 correspondence, the Commissioner
explained that Plaintif SGA made her and her daughter ineligible for benefits damdary
2010. (d. at 74-76, 8186). Shortly thereafter, the Commissiongent Plaintiff invoices
requesting repayment 856,097.20the amount paid to Plaintiff and her daughter from January
2010 to July 20121d. at91-98).

Plaintiff requested a waiver of the overpayment in January.20d3at 28-39. The
Commissioner denied Plainti#f’requeson initial review and after a personal éerence.(Id. at
100-101, 109-115)After a hearing before an ALJ, Plaintiffs request for waiver of the
overpayment was again deniettl. (at 20-27, 40A-444). Specifically, the ALJ found Plaintiff
was overpaid $56,097.20 in benefits between January 1, 2010 and July 1, 2012; Plaintiff was not
at fault forcausingthe overpayment; recovery of the overpayment would not defeat the purpose
of Title Il of the Social Security Act and would not be against equity and good carescéerd
recovery of the overpaymewould not be waivedld. at 25-27).The Appeals Council declined
to review the ALJ’s decisionld. at 3-7).

Plaintiff appealed the Commissioner’s decision to this Court. (Doc. 1). The maser w
referred to the Magistrate Judge. (Doc. 9). Presently pending is the fullgdRE& intiff's
Motion for Judgment Based Upon the Administrative Red@radcs. 18, 18-1, 22, 23, 26, 27).

. REVIEW OF THE RECORD
A. SelFEmployment Activities
Plaintiff has an associate degree in business administration and a paratefedhton.

(AR, p. 440). In 2008, Plaintiff and her husband formed a South Carolina limited liability



company that provides private security services, Advanced Protection Semidces(the
“company”) (Id. at379-381 421). The company now has a license to operate in Arizona as well
as South Carolinald. at421). Plaintiff owns 51% of the company, and her husband owns the
remaining 49%,(Id. at 409). Plaintiff is the company’sagent for service of procesand she
holds the titles of President and €hFinancial Officer (“CFQO”) (Id. at 379, 420. She states
thesepositionsare nothing more than titledd(at434-435).

In correspondence with the Commissioner in June 2011, Plaintiff said the comspany i
overseen by her husband in South Carolina aedsplnds between six and ten hours a week
paying bills and processing licensas behalf of the companyld. at 396). Plaintiff later told the
Commissioner in May 2012 that she spends approximately 25 hours each month performing
managerial duties for theompany.(ld. at 390). As of May 2012 Plaintiff lived in Arizona
where she oversathe company’'sinancial licensing, insurance, and human resournagiers
(1d.).

During the administrative hearing, Plaintiff testified as to hmmlvement inthe
compny. From 2008 to 2012, Plaintiff oversaw the expenses and startup of the business and
otherwise oversaw “[e]verything that's done.ld.(at 420421). Asked if she materially
participated in the dato-day operations of the company, Plaintiff said she did to the extent of
overseeing the financial and sometintleslegal end of things.l¢. at 436-437).Between 2008
and 2011, Plaintiff stated she spent between 8 to 12 hours a week doing metateds
activities, later clarifying she spent more timmben he company was foundedd(at 424-425,

434).
Plaintiff lived in South Carolina from 2008 to 2011d.(at 421). Part of her home was

used for thecompany (Id. at 424). She sat in on some of teenploymentinterviews, and the



ultimate hiring decision wa made by her husband and other officdds. gt 421-422).She and

her husband advertised available job openings@n(ld. at422-423). When a new client would
come onboard, Plaintiff was responsible for preparing and signing the contithctisem. (d. at
423).She made bank deposits for the company, and before the company started usingean onl
bill paying service, Plaintiff was responsible for paying business expentieshvweicks. Ifl. at
423-424 441). Payroll, monthly expenses, taxesidemployee hour schedules were performed
by another individual.l¢. at421, 423-424).

In 2011, Plaintiff moved to Arizona and assisted the Arizona offidea{421, 425. The
Arizona business ltatwo employees and Hacontracts with national companies thatled
Plaintiff from time to time (Id. at 426). Plaintiff's husband performed the interviews in the
Arizona office,thoughshe participated in one intervievid(). As with the South Carolina office,
Plaintiff made bank deposits for the Arizooifice. (Id. at441).

Plaintiff agreed with counsel’s statement that her activity in the businesgiwasily to
protect her interesh the company.Id. at 434, 437). She testified she was not aware she had
income because she did not receive28Vor checks.ld. at 436). However,she receive@nnual
paymentgrom the comparny$12,720.05 in 2009 and $12,841 in 2010. &t121).

B. Financial Status

Plaintiff reported that after the award Ttle 1l benefits, she lost her home and both she
and her husband declared Chapter 7 bankrugdttyat(34).

In 2009, Plaintiff's companyhad a total income of $249,83@d. at 182). Plaintiff
received$12,720.05rom the company009and $12,841 in 2010Id. at 121). Though these

payments were originally reported as sa&tiploynent incomeafter the administrative hearing



Plaintiff amendecher tax returns taecharacterizéaer earnings as passive income. at 215,
256, 366-378).

On January 15, 2013, Plaintiff reported her family had $330,000 in readily available
funds. (d. at 31). Of this amount, $31,663 was in her daughter’s savings account, $300,000 was
in Plaintiff's inheritedindividual retirement accountIRA”), and $400 was in a joint checking
account shared bylaintiff and her husbandd(). Plaintiff reported monthly household expenses
as $4,232, which included payment of a business |térat33-34).

. LEGAL STANDARD
A. Venue andChoice of Law

An application for judicial review of the Commissioner’s final decision must be brought
in the judicial district where thelaimant resides. 42 U.S.C. § 405(g). AsiRtiff presently
resides in Williamson County, Tenness@oc. 11), her appeal to the Middle District of
Tennessee is appropriatEhe merits of the ALJ’s decision, however, shall be reviewed under
Ninth Circuit precedenbecause the ALJ’s decision was rendered in the District of AriZea.
Shaw v. ColvinNo. 1:14CV-00081FDW, 2014 WL 6680412, at *1 (W.D.N.C. Nov. 25, 2014)
(applying the law where the administratigeoceedings occurrgdPierce v. ColvinNo. 7:12
CV-129D, 2013 WL 3326716, at *3 (E.D.N.C. July 1, 2018ame) Mannella v. AstrugNo.
CIV06-469-TUC-CKJ BP, 2008 WL 2428869, at *1 (D. Ariz. June 12, 208&8ne)

B. Standard of Review

The district court’s review ofin unfavorable disability decam is strictly limited to
considering whether the decisiansupported by substantial evidence aremsmade using the
correct legal standardRounds v. Comm’r Soc. Sec. Adm@@7 F.3d 996, 1002 (9th Cir. 2015)

(quoting Molina v. Astrue 674 F.3d 1104, 1110 (9th Cir. 2012)h.id wellestablished that



substantial evidence is “such relevant evidence as a reasonable mind might aadeptiate to
support a conclusion, and must be ‘more than a memrdillsgi but may be less than a
preponderanceld. (internal quotations omitted) (quotimdolina, 674 F.3dat 1110-1).
C. Administrative Proceedings

Pursuant to the Social Security Act, the Commissioner may recoup overpaidshdgefit
U.S.C. 8 404(a)(1). If the claimant was not at fault for the overpayrtienGommissioner shall
not recover or adjust the claimant’'s benefits “if such adjustment or recovery weidat the
purpose of this subchapter or would be against equity and good conscidngel04(b)(1).The
Commissioner bears the burden of proving the fact and amount of the overpadyioc@atthy v.
Apfel 221 F.3d 1119, 11225 (9th Cir. 2000). Once the Commissioner establishes overpayment,
the claimant bears the burden of proving she was “without fawlt'that collection of the
overpaid benefits would defeat the purpose of the subchaptepuld be against equity and
good consciencdd. at 1126(citation omitted);Harrison v. Heckler 746 F.2d 480, 4833 (9th
Cir. 1984) (discussinthe burden of proof in the context of Title X\Benefits).

V. CLAIMS OF ERROR

Plaintiff presents four claims of error: (1) the ALJ erred by finding Pfaimias
overpaid; (2) the ALJ erred by concluding waiver of adjustment or recoveryegbaid benefits
was not against equity and good conscience; (3) the ALJ abused her discretionngyvfiaicer
of adjustment or recovery of overpaid benefits does not defeat the purpose of Titte(4) ¢he
ALJdeprived Plaintiff of her rights to due process and equal protection by failiegqgtate her

benefits (Doc. 18-1, p. 34, 9-24.



V. ANALYSIS

A. Overpayment

The first issue presented is whether substantial evidence supports tisecAhdlusion
that Plaintiffand her daughter werverpaidbenefits under Title Il of the Social Security Act
and whether the ALJ’s decisionpsocedurally correctA claimant has been overpaid where she
has received more benefits than she is enti28dC.F.R. § 404.50&laintiff and her daughter
receivedTitle Il benefits from March 2008 tauly 2012. (AR, ppl116-117. The ALJ concluded
Plaintiff and her daughter were not entitled to these benefits from January 2010 to July 2012
because Plaintiff was engaged $GA (Id. at 25). The key question, therefore, is whether
substantial evidence supports the ALJ’s conclusion that Plaintiff was engag@@Airfrom
January 2010 to July 2012.

1. Substantial Gainful Activity Defined

For purposes of the Social Security A8GA has two componentg:is work activity that
is both substantial and gainful. 20 C.F.RA®@&!.1572. Substantial work activity is @rk activity
that involves doing significant physical or mental activities. Your work magubstantial even
if it is done on a paitime basis or if you do less, get paid less, or have less responsibility than
when you worked beforeld. § 404.1572(a)* Gainful work activity is work activity that you do
for pay or profit. Work activity is gainful if it is the kind of work usually done fay r profit,
whether or not a profit is realizédd. § 404.1572(b).

Where a claimant is seéfmployed, the clainmd’s activities and the value they provide to
the business are considered to see if the claimant engaged ind5@A04.1575(a)(2)income
is not the sole consideratioredause a number of factoigcluding “capital investment and

profit-sharing agreeents” may alter the amount of a claimant’'s incomd. Further, the



claimant’s activities are considered regardless of whether she receives adiatemncome
from those servicedd. Threetests arggenerallyused to determine if selfemployed claiman
erngaged in SGAId.

First, the claimant engaged in SGA if slhender[ed] services that are significant to the
operation of the business and receive[d] a substantial income from the busidesS.”
404.1575(a)(4)). In a multiperson nonfarm businessa claimant’s grvicesweresignificant if
sheworked more than half the time required to manage the businegseatmore than 45 hours
a month managing the businegs. 8 404.1575(b)(1)Substantial income is determined from
countable income-the claimant’'s net income after businesmd otherexpenses.ld. 8
404.1575(c)(1). Income is substantial when countable income averages more thaedles&
404.1574(b)(2) or is comparable to the claimant’s income before serious impairment or an
unimpaired persds incomein the community in the same busindds§ 404.1575(c)(2).

Second, the claimant has engaged in SGA if‘lsark activity, in terms of factors such
as hours, skills, energy output, efficiency, duties, and responsibilities, is abiepto tkat of
unimpaired individuals ifthe claimant’'sjcommunity who are in the same or similar busiasss
as their means of livelihoddld. § 404.1575(a)(Z)).

Third, the claimant has engaged in SGA if inerk activity is clearly worthmore than
the amount described in § 404.1574(b)(@) 8 404.1575(a)(Ziii).

A separate test applies to work activity performed after a claimant has rebeiveiits
for at least 24 monthsd. § 404.1575(e)(1). If the claimant’s countable income averages more
than the amounts in 8§ 404.1574(b)(2) and the claimant rendered significant service® in thos

months, the claimant engaged in SGAR.8 404.1575(e)(3).



2. Plaintiff's Amended Tax Returns Do Not Preclude a Finding of SGA

Plaintiff cites 20 C.F.R. 88 404.1065, 404.1080(a), 404.1081, and 404.1096(a) for the
proposition that “sefemployment incomeinust be subject to the social security tax. (Doel]18
p. 11). Because Plaintiff has amended her tax retimngears 2009 and 201 claim her
business earnings as passive meoand not subject to the social security tax, Plaintiff argues
any potential overpayment hasnsequentlypeen erasedld. at 12-14). Plaintiff further faults
the ALJ for not obtaining an updated certified earnings record report showing thexctethzd
income. (Doc. 23, pp. 6).

Though creative, this argument is unpersuasive. The regulations upon which Plaintiff
relies define the types of covered earnings for whicimdiridual receives credfbr later receipt
of benefitsunder the Social Securitgct. See20 C.F.R. 88 404.100&t seq Plaintiff has
introduced nothing to suggest that satfiployment income considered for SGA must be subject
to the seHemployment income tax or otherwise entitle the employee to a credit.

Further, the reclassificatioof Plaintiff's business earnings as passive incasna red
herring A selfemployed individual may be engaged in SGA regardless of whether she has an
income. Work may be “gainful” regardless of whether a profit is recelded.404.1572(b)The
regulatons envision selemployed individualsnay receive income through capital investments
and profit-sharing arrangementgnd ay income need not be immediately connectedato
claimant’s efforts.d. 8§ 404.1575(a)(2). The second and third tests for SGA lineseployed
individuals do not require a showing that the claimant received any incBeeid. §
404.157%a)(2)ii)-(ii)) . The Ninth Circuit itself recognized that nesalary compensation
received from one’s company shall be considekezjies v. Sullivan894 F.2d 1053, 10567

(9th Cir. 1990) (finding the claimant was compensated more than $300 per month in the form of



free room and board and other expendegintiff's recharacterized passive income alone does
not prevent the Commissioner from considering whether Plaintiff engaged inNg§sAvas an
updated certified earnings record report needed to assess Plaintiff’'ssamtidmehalf of the
company.

3. The Sedentary Nature of Plaintiff's Work Activities is Irrelevant

When Plaintiff was found disabled in 2010, the tpeesiding ALJ concluded her
sedentary residual functional capacity, age, education, and work experienldepnexiude her
from working. (AR, pp. 56b3). Plaintiff notes many of the activities she performed for the
company were sedentary aocdntends th@resentALJ erred bydeviating from the prior ALJ’s
opinion. (Doc. 23, pp. B).

This argument is without meritWhere a claimant is engaged in SGA, benefits may be
terminated regardless of whether the claimant has experienced medical imgmov42 U.S.C.
8 423(f); Geschke v. Astrug893 F. App'x 470, 4723 (9th Cir. 2010) (citindatz v. Sec'y of
Health & Human Servs.972 F.2d 290, 293 (9th Cir. 1992Rlaintiff's residual functional
capacity has nbearing on whether she has engagesGa.

4. The ALJ’s Finding of Overpayment Requires Clarification on Remand

The ALJ concluded Plaintiff was overghibecause the earnings she received from her
companyfrom 2010 to 2012 were above tB&A level. (AR, p. 25). In so finding, the ALJ noted
that Paintiff was the CFO, President, and statutory agent of the conglegwns with her
husband. Ifl.). The ALJ further discussl other relevant details when explaining that Plaintiff
was not“at fault” for the overpaymentPlaintiff “testified she handles ¢hfinances, licensing,

insurance and human resourcés the company, andPlaintiff “materially participated in the

10



operation of the business during the relevant period, angad the amounts reported on her
certified earnings recort(ld. at 26).

Noticeably absent from the ALJ’s decision is any referendbetegal authority for this
finding of SGA The ALJ clearly articulated that Plaintiff's earnings were fromaeiployment.
(Id. at25). Yet nowhere in the decision did the ALJ reference 20 C.F.R. § 404.1575, let alone the
tests for determining SGA from sedmployment activitiesCompareCoomer v. Astrue446 F.
App’x 894, 895 (9th Cir. 2011) (noting the ALJ’s expliapplication of the first testlith
Trautloff v. Comm’r of Soc. Sec. AdmiNo. SACV 161564 JC, 2017 WL 1098815, at-%
(C.D. Cal. Mar. 22, 2017) (finding the ALJ’s conclusory SGA analg$is claimant’s prior
work did not permit meaningful reviewAbsent any indication which test the ALJ used to
concludePlaintiff was engaged in SGA from January 2010 to 2@¥2, the Commissioner’s
decision cannot be thoroughly scrutinizeand the Court cannot say for certain that the correct
legal standards were applielhe Commissioner’s finding may be correct, but it is not this
Court’s duty to construct the logical pathway to that conclusion.

The record contains eviden&avorable to both sidesf this issue During the relevant
time, Plaintiffserved as President, CFO, and the registered agémt company. (AR, pp. 379,
420). Howevershetestifiedher official positionsin the companyvere nothing more than titles.
(Id. at 434-435).According to Plaintiff,her husband oversees the busindds af 396). Plaintiff
did not receive a paycheck from the company, but she received slightly under $13¢@@60 in
2009 and 201@ue to heb1% ownership interest in the companid.(at 121, 215, 256). She
performed a plethora of functions for the company: overseeing the expenses elegaland
startup of the business; sitting in on personn&rviews;making bank deposits; advertising

positions ofne; preparing and signing new client contracts; and paying the company’s bills

11



before the compangigned up for a bipayer service(ld. at 420-424 426, 436437, 441).She
oversaw the financialicensing, insurance, and human resources work in the Arizona oftice. (

at 390). Her husband and other individuals handle payroll, monthly expenses, taxes, banking,
hiring, andmaking employee schedulg$d. at 421-424 438. In June 2011, Plaintiffstimated

she spent between six and ten hours a week paying bills and processing licenses for the
company. Id. at 396). Plaintiff later estimated she spent 25 hours a month performing
management duties for the company in May 201®. gt 390). During the hearing, Plaintiff
estimatedshe spent between 8 to 12 hours a week doing busiglassd activitiebetween 2008

and 201, but sheclarified shespent more timat the beginning of the compar(id. at424-425

434).

Because the ALJ’s decision doest tlearly articulate thdest or tests used to find
Plaintiff was engaged in SGAom January 2010 to July 2012, and because the evidence
presented is not so clearly esieled as to direct a decision, the Magistrate Judge
RECOMMENDS that the ALJ’s decisionddREVERSED IN PART andREMANDED for the
Commissioner to clarify the rationale supporting the overpayment finding.

Despite the recommendation to reverse and remand on the question of overpayment,
evaluation of the remaining factors is warranted. As the ALJ found Plai@gfnot at fault for
the overpayment, waiver would be required if repayment would be against equigoand
conscience or if repayment would defeat the purpose of Title Il. For the reasofudlding the

Magistrate Judge finds that netheavenue for waiver is satisfied.

12



B. Equity and Good Conscience

Substantial evidence supports the ALJ’s decision that recovery of the overpagmet
against equity and good conscience, and the ALJ applied the proper procedures to reach that
decision.

Remvery of overpayment iaganst equity and good conscienadenthe claimant (1)
changed her position for the woyg@) relinquished a valuable right in reliance on the benefits
or (3 the claimant did not receive the overpayment because she livedffarand household
from the overpaid person. 20 C.F.R. 8§ 404(&ap%According to the regulations, tlwaimant’s
financial circumstances aimmaterial to this inquiryld. 8 404.509(b). That notwithstanding,
Ninth Circuit precedent deviates from the regulations and requires a decisiatecomsre than
these three categories and be based on “a broad concept of fairness” condidetotality of
the circumstanceuinlivan v. Sullivan916 F.2d 524, 527 (9th Cir. 1990). Through Social
Security Acquiesence Ruling 95(9) (“SSAR 925(9)"), the Ninth Circuit's broadened
definition solely applies to cases involving claimants whodiue the Ninth Circuit during the
administrative decisiomaking levels, like PlaintiffSeeSSAR 925(9), 1992 WL 248902, at *3
(S.S.A. June 22, 1992).

Citing 20 C.F.R. § 404.508SAR925(9), andQuinlivan, the ALJ found recovery of the
overpaymentwould not be against equity and good conscience bedalasetiff has other
“material resources,” did not change her positiantiie worse, and did not relinquish a valuable
right in reliance on the overpayment. (AR, p. 27).

Applying a broad concept of fairness to Plaintiff’'s individual circumstgredsstantial
evidence supports the ALJ’s conclusion that repayment would nag&iest equity and good

conscience. TheALJ noted thefinancial statusof Plaintiff's company Plaintiff's monthly

13



expenses which included repaying a business loan,rdealily available assets valued at
approximately $330,000, and her annual business income exceeding $1Rj000wWkile
Plaintiff reported that she and her husband filed for bankruptcy after she wakedwanefits
(Id. at 34), she did not establish that her assets at the time of the administrativg esen
affected by her bankruptcyor does Plaintiff explain why she was willing to incur an early
withdrawal penalty when she withdrew $30,000 from her IRA in 2088af 157) but is not
willing to do so now that she has allegedly received too much of the taxpayers’ money.

Faced witha similar issuea district court in Oregonpheld an ALJ’s conclusion of no
waiver where the overpaid claimant had a monthly income from a disabilitam=iannuity,
income from rental properties, and an IRA with a balance of over $15He@3. v. Colin, No.
1:14-CV-01595PA, 2015 WL 9165895, at *38 (D. Or. Dec. 16, 2015 Compare this to a case
in Californiawhererepayment was waivdokecause the claimant wasarely making ends meet”
and could not reasonably pay back the $40,000 she dwexdtfern v.Berryhill, No. 15CV-
03883JSC, 2017 WL 818856, at *7 (N.D. Cal. Mar. 2, 20IFom the evidence presented,
Plaintiff's financial situation is far more similar to th&eissplaintiff than it is to theRedfern
plaintiff. The ALJ’s finding that requiring repayment would not be inequitablegamat good
consciencdased ora broad concept of fairnesssupported by substantial evidence and should
stand.

Plaintiff complains the ALJ did not apply a “broad concept of fairness” staramard
required byQuinlivan and SSAR 925(9). (Doc. 181, p. 17). Instead, Plaintiff argues the ALJ
only considered the narrow definitions set forth in 20 C.F.R. 8§ 404.509, and contradictorily
Plaintiff argues the ALJ improperly considered her financial resourlzes. Rlaintiff states it

would be inequitable to require repayment because she has monthly expenses of $4,232, she filed

14



bankruptcy due to excessive bills, and liquidating her IRA would result in a tax panalty
deprive her of potential capital gainkl.(at 18-19).

Though Plaintiff faults the ALJ for not considering the “broad concept of faifneiss
does not indicate what the ALJ should have considered in addition to the regulatory, factors
Plaintiff's liabilities, and Plaintiff's “other material resources.” Mover, the ALJ was correct to
consider Plaintiff's financial status. As is explained in SSARS@), the “broad concept of
fairness” standard encompass#ise“amouniand steadiness of the claimant’s income, and the
claimants assets and material resourt&SAR 925(9), 1992 WL 248902, at *3.

Plaintiff additionally maintains repayment of benefits would be against egudygood
conscience under 20 C.F.R. 8§ 404.510a(a) and (b) because Plaintiff annually reported her
earnings from the company to the So&aicurity Administration and she continued to receive
benefit payments. (Doc. 23, p. 1Ghis claimis problematic for two reasons. Firghe claim
was first raised in Plaintiff's replyhich is procedurally improper and would generally be
deemed waivedSee, e.g.Graves v. Arpaip623 F.3d 1043, 1048 (9th Cir. 2010Yilliams
Carter v. Comm’r of Soc. Sedo. 2:13CV-1744KJIN PS, 2015 WL 367494, at *4 (E.D. Cal.
Jan. 27, 2015)Notwithstanding the issue of waivahe claim is also problematic becau®
C.F.R.8 404.510a does not contain any subsections and solely concerns whether an individual is
at fault for anentitlementoverpaymentAs the ALJ found Plaintiff was not at fault for her
allegedoverpayment, further application of 20 C.F.R. § 404.5tH@4df is unnecessary.

Possiblycounsel inadvertently cited the wrong regulation. Repayment will be waived as
inequitable and against good conscience wilaeotaimant accepted “overpayment because of
reliance on erroneous information from an official seurwithin the Social Security

Administration. . . with respect to the interpretation of a pertinent provision of the Social

15



Security Act or regulations pertaining therét®0 C.F.R. 88 404.510a, 404.512(a). Tivisiver
avenue is not available, however, because Plaintiff has not iden&fi€dcial Security
Administration agent’s incorrect interpretation of the Social Security Act oeguslations See
e.g, Kerr v. Astrue No. C105824BHS, 2012 WL 529547, at *3 (W.D. Wash. Feb. 17, 2012)
(holding simibrly when determining faulunder 20 C.F.R. 8§ 404.510fbSuch a conclusory
claim does not warrant relief.

Substantial evidence supports the ALJ’s conclusion that repayment would notit& aga
equity and good consciencéhe ALJ’s conclusion that repayment would not be against equity
and good conscience should thereford BEIRMED .

C. Purpose of Title I

The ALJ’s decision that repayment would not defeat the purpose of Title Il is supporte
by substantial evidence and is procedurally proper.

The Commissioer's actions willgenerallydefeat the purpose of Title Il when they
“deprive a person of income required for ordinary and necessary living expenses,” considering
the claimant’'s other sources of income or financial resources. 20 C.F.R. § 404.508&).
depends upon whether the person has an income or financial resources sufficient for more than
ordinary and necessary needs, or is dependent upon all of h[er] current benetith foeeds.”

Id. Where an individual needs substantially all of her incomgatoher ordinary and necessary
living expenses, recovery of overpaid benefits will defeat the purpose of Titlel. II§
404.508(b).

Finding that repayment would not defeat the purpose of Title II, the ALJ noted fP&ainti

other financial resources wouldlow her to pay ordinary and necessary daily living expenses.

(AR, p. 27).The ALJ noted Plaintiff's company netted a gross profit of $190,034 in 2011 and

16



paid out $208,434.02 to employees in 2012; Plaintiff claimed monthly expenses of $#j2B2
included repayment of a business loan; Plaintiff reported $300,000 in household and liquid assets
in an IRA, $31,665 in savings for her daughter, andesalbloymenincome exceeding $12,000

for two consecutiveyears (Id.). Plaintiff had earlier indicated th&er IRA funds were readily
available.(Id. at 31). These significant assets are substantial evidence that repaymeratwill n
prevent Plaintiff from meeting her ordinary and necessary living expenses.

In stark contrast, a district courn California conduded repayment would defeat the
purposes of Title Il wheraghe claimant’'s household monthly income exceeded household
monthly expenses Hgss thar$25,the claimant had spent the entire amount of overpayment, the
claimant could not otherwise afford to repay the amount due, and the claimant proiceeded
forma pauperisat the district courtVallejo v. Astrug No. 2:09CV-03088 KJN, 2011 WL
2925647, at *13-14 (E.D. Cal. July 15, 2011).

Still maintaining she is eligible for benefitBlaintiff contendsher dércumstances are
special and not subject to the general rule set forth in 20 C.F.R. § 405081841, p. 20).As
Plaintiff's eligibility is still in question, this argument is not persuasive.

Plaintiff next argues she is entitled to waiver of repaynpmnsuant to 20 C.F.R. 88
404.510(e) and 404.512(b)d(at20-23. These regulations providlkat adjustment or recovery
will be waivedwhen the claimant reasonglilelievedher preentitlement earnings would not be
considered for purposes of overpaymantd recovery would work a financial hardship or
otherwise be inequitahl@0 C.F.R. 88 404.510(e), 404.512(b). In this instance, Plaintiff received
Title 1l benefits from March 2008 through July 2012. KHel-employment income fror2009
through 20134s therefore not considered preentitlement earnings. Nor, as previously explained,

would repayment be inequitable in light of Plaintiff’'s other material resources.
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Finding substantial evidence supports the ALJ’s conclusion that repayment will not
defeat the prpose of Title Il, and finding no merit to Plaintiff's arguments othewihe
undersigned recommends the ALJ’s findingA$d~IRMED .

D. Due Process and Equal Protection

Contending the Commissioner erred by finding Plaintiff engaged in SGA, Plangtiés
the termination of her benefits deprived her of her rights to due process and equdloprotec
under theFifth and Fourteenth Amendmesito the United States Constitution. (Doc.-18p.
23). For this proposition, Plaintiff citeSlathews v. Eldridge424 U.S. 319 (1976Morrissey V.
Brewer, 408 U.S. 471 (1972)/inson v. CampbelCountyFiscal Court 820 F.2d 194 (6th Cir.
1987), andLoudermill v. Cleveland Board of Educatjon21 F.2d 550 (6th Cir. 1983)ld().
Plaintiff additionally purports to resertle right to later challenge the constitutionality of 42
U.S.C. § 404 and the Commissioner’s regulations on overpaymientst44).

The cases put forth by Plaintiff do not aid her causeM&thews the Supreme Court
found the Social Security Administran’s administrative steps for terminatingjsability
benefits “fully comport with due proce$sMathews 424 U.S.at 349. Contrary to Plaintiff's
argumentMathewssupports the ALJ’s decision.

The remaining cases are not relevaxtiorrissey concerned tb process due to an
individual before revoking his paroldlorrissey 408 U.S. at 472Plaintiff cites Vinsonin
support of her equal protection challenge, but the case citation refers to atsusize process
challenge.SeeVinson 820 F.2dat 198. Further, it is unclear hovi.oudermill affects this suit,
seeing as that case involved an employee’s right to-téeprenation hearing under Ohio state

law. SeelLoudermill 721 F.2dcat 562-63.
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Plaintiff's assertion that she may later challenge the constiality of various statutes
and regulationss conclusory and des not merit further attentionAny claim not raised and
briefed in Plaintiff's motion is waivedSeeGreger v. Barnhart464 F.3d 968, 973 (9th Cir.
2006);Lee v. ColvinNo. 2:14CV-1560 AC,2015 WL 5544508, at *8 n.13 (E.D. Cal. Sept. 18,
2015).

Plaintiff has not set forth any basis for findiagleprivatiornof her rights to due process
and equal protection. This claim of error is without merit.

VI. RECOMMENDATION

For the foregoing reason$ietMagistrate JUUQRECOMMENDS thatPlaintiff's Motion
for Judgment Based Updhe Administrative Recor(Doc. 18) be GRANTED IN PART and
DENIED IN PART and the Commissioner’s decision AEFIRMED IN PART , REVERSED
IN PART, andREMANDED for further considerain and explanation as to whether Plaintiff
and her daughter were overpaid.

Pursuant to Rule 72(b) of the Federal Rules of Civil Procetheeparties have fourteen
days, after being served with a copy of tR&R to serve and file written objections tbet
findings and recommendation proposed herein. A party shall respond to the objectyg part
objections to this R&R within fourteetlays after being served with a copy thereof. Failure to
file specific objections within fourteen days of receipt of thi&RR may constitute a waiver of
further appealThomas v. Arnd74 U.S. 140, 155 (1985

ENTERED this 12th day ofJuy, 2017.

/s/Joe B. Brown

JOE B. BROWN
UNITED STATES MAGISTRATE JUDGE
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