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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CRISPIN S. BLANCHETTE,
Plaintiff,

NO. 3:16-cv-02496
CHIEF JUDGE CRENSHAW

V.

KINDRED HEALTHCARE
OPERATING, INC. and KINDRED
HEALTHCARE, INC,,

N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION

This is abreach of contracction that arisesom the enthg of CrispinScottBlanchette’s
(“Blanchette”) employment wittKindred Healthcare Operaty, Inc.and Kindred HealthCare,
Inc.! (“Kindred”). Kindred hasfiled a Motion for Summary Judgment (Doc. N&4), Blanchette
has filed a Response (Doc. Ni7), and Kindredhas filed a Reply (DocNo. 49). The parties have
submittednumerous exhibits. (Doc. Nos. 44-2 to 44-16, 46-1 to 46-5, 49-1 to 49-3, 55-1 t{p 55-4.
Finally, the parties have filestatements of fact® which responses have bdedged.(Doc. Nos.
44-18, 47, 48, 50.) The motiemreadyfor decision. For the following reasons, Kindred’s motion
will be denied.

l. Facts

Kindred's corporateheadquartersffices are in Louisville, KentuckyEffective February

17, 2014, Kindred hireBlanchette as its Chief Information Officer (“CIO”), reporting to Prediden

and Chief Executive Officer*CEOQ’) Benjamin Breier (“Beier”). (Doc. No. 442.) Blanchette

! Kindred Healthcare, Inc. is the parent company of Kindred Healthcare Ogetatin
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was to receive a salary of $385,000 per yeartaméeceive a number of othgaluable corporate
benefits including stock (Id.) Kindred’s Board of Directors was not involvedtie decision to
hire Blanchette. (Doc. No. 44-3.)

A. The Employment Agreement

Kindred and Blanchette executed an Employment Agree(fdgteement”) (Doc. No.
44-4.)The term of the Agreement was for a gmar period commencing on the Effective Date,
February 17, 2014, that was “automatically extended by one additional day Hodaabeyond
the Effective Date that the Executive remains employed by the Company uhtiireecas the
Company elects to cease such extension by giving written notice of satihreto the Executive.”
(Id. at 2) In such gent,the Agreement would “terminatgan the first anniversary of the effective
date of such election notice(ld.) The Agreementprovides that it “shall be construed in
accordance witland governed by the laws of the State of Delawalé.’at 11.)

The Agreement provides that Kindreday terminate Blanchette during its terior f
“Caus€.? (Id. at 3.) f Kindred terminates the Agreemefor Cause, then Kindred owes no
obligations to Blanchettgld. at6-8.) However, if Kindred terminates the Agreemtartother
than CauseKindred would owe Blanchettgnificant salary and benefitdd()

On the other handhé Agreementprovides thatBlanchette may resign for “Good

Reason.? If that occurs, there is a “cure period” before the resignation becomes effdctiat

2The Agreement definé<ausé as: @) conviction or plea to a crime of moral turpitude(b)
willful and material breach of dutiesasponsibilities, committed in bad faith or without
reasonable belief that such breaching conduct issitvdist interestof the Company daffiliates,
but only if the Board adopts a resolution of at lsasentyfive percenof its members finding
the breaching conduaendBlanchettds given a reasonable opportunity to bardeby the Board
and at least thirtgays to renedyor correct the purported breacld.(at 34.)

3The Agreement defines @dd Reasonas: @) a material adverse change in Blanchette’s
authority, duties, or responsibilities;) (imaterially reducing the Base Salary or annual bonus
opportunity; €) requiring Blanchettao relocate his principal business office more than thirty
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5.) If Blanchetteresigrs without Good Reason, theffective date of the terminatioof the
Agreements the daé on which Blanchettaotified Kindredof the terminationof the Agreement
and then Kindredwes no further obligatiorte Blanchette(ld. at5 and8.) However, if Blanchette
resigns with Good Reason, Kindred would owe Blanchette significant salary aafd<dial. at
6-8.)

The Agreement specifies that “fg] termination by the Company for Cause, or by
[Blanchette]for Good Reason, shall be commumézh by[a] Notice of Termination given in
accordance with this Agreement. For purposes of this Agreeméniptece of Terminatiori
means a written notid@at(i) indicates the specific termination provisiorthis Agreement relied
upon, (ii) sets fortlin reasonable detail the facts amtumstances claimed to provide a basis for
termination of Executive's employment undlee provision so indicated and (iii) specifies the
intended termination date (whiclate, in the case of a termination for Good Reason, shall be not
more than thirty days aftéine giving of such noticefld. at 5.)The Agreement does not specify
anyprocedural or substantive requirements for a notice of termination by the Gofopather
than Cause or by Blanchette without Good Readdnat(6-8.)

Finally, the Agreement states that “fg]dispute or controversy arising under, out of, or in
connection with this Agreement shall, at the election and upon written demand of eitheogar
finally determined and settled by binding arbitratiothe City of Louisville, Kentuckyusing the
Labor Arbitration rules of the American Arbitration Associat{(6AAA”) . (Id. at 9.)Moreover,
the Agreement providethat Kindredshall beresponsible for all costs of the arbitration and all

reasonable fees incurred therbynBlanchette (Id.).

miles from the initial location; oidj a material breachy Kindred of payment of fringe or
pension benefits to Blanchette or Kindred’s failure to insist that a successpaly assume the
employment agreementd( at 4.)



B. Blanchette’dMay 2015 Resignation and Subseguent Events

On May 3, 2015, Blanchie sent an email to Breier entitled “Resignation Noti¢Bdgc.
No. 446.) In the email, Blanchette stated:

“It is with a heavy heart that | send mgsignation notice. . . This is most
fundamentally a recognition that time spent vi@mily, and on& physical, social,
and emotional healtis paramount. Often times the organizatioc@hmunication
around someone’s departwgquivocates something hollow likbe has a strong
desire to spend more time with famibs code fosomething else. In this case, the
words and the interare exactly the same. . | want to find a way to make this as
least impactful on Kindred as possible and give thrganization the longest
possible runway. At the santeme, | would like to not make this an endless
transitionas both parties will benefit from an efficient timeline.. This is all the
more difficult acknowledging therofound respect | have for you and the
leadership thayou bring to such a wonderful organization. TeEment of the
future is what | will miss most followingy departuré.

(Id. at 22.) Blanchetteestified in his deposition that, at this point, it wasihiention to end his

employment with Kindred

Q: In this email on May 3rd, 2015, it was your intent to end your
employment wittKindred Health Care, is that correct?
A: Correct.

Q: And following this email on May 3rd, 2015, did you at any time
specifically revoke orescind this resignation?

A: No.
(Doc. No. (445 at 13.)Further, Blanchette testified that he hat “expectation of continued
payment under any agreement &my period after the transition period tfa¢] would complete
as part ofhis] resignatioti and “no expectation of continued benefitsstock” (Id. at 14546.)
Finally, Blanchette testified that, at that time, he did not idemtify material breaches of the
Agreement by Kindred, or any Cause underAgeeement. Id. at 146.)Blanchette and Breier’s
testimony agrees that Blanchette would no longer be serving as Kindredfso@i@hat point and

would assist with the transition of a new person into the CIO position. (Doc. N@sa44011,

52-1 at 910.)



However,beyond that, the parties disagree on what happeBkohchette maintains that
Breier “explicitly stated that hevas not willng to accept my resignation, and there wgoimg to
be other ways to keep me aroundd. at 140.)Blanchette testified that Breier told him hgds
committed to doing whatever he needed to do to keep me there.” (Id. at 108.) Breier, on the other
hand,testified that he accepted Blanchette'sigaationand ha no recollection of saying that he
would not accept it. (Doc. No. 52&t 1011.) Breierfurthertestified in his deposition as follows:

A: | recall sort of saying, “Okay,” you know, “so you're — ymileaving, and
| now haveto get on with thinking very quickly about what argding to
do to replace the chief information officertbfs company. And that is sort
of what | remember umlking about.
Q: Okay. Mr. Blanchette testified that whenhrmed this meeting with you after
he submitted hisesignation that you td him that you considered it a
personal failure of yours that he was resigning, ybatwouldnt accept his
resignation, ath that you would find a position for him at Kindred. Did you
say worddo that effect?
| have no recollection of saying that.
Okay. Is it possible you did?
No. | don't believe so.
It not possible?
That | said d&personal failure on my part™?
Correct.
No, not possible.
Okay. Is itpossible that you said, “I wilhot accept your resignation, and
we will find you a position at Kindred?
No. That isnot possible. In fact, | recadetting on with the wrk of figuring
out who Scott’'seplacement was going to be.
Okay. Is it mssible that you said that, “Will find you a position at
Kindred"?
We hae had some discussions around performance improvement
opportunities for the enterprigetotal.. . . And Scott had, as | recall, profit
[sic] up theidea that there were efficiencies that could be Haat, there
were, you know, lien management techniques, that there were various
things that could be dorerganizationally to p@ntially run our operation
more eficiently, not as the chief information officer, buiore broadly as a
— & someone who would help us thialkout being more efficient, which,
you know, we aralways in need of doing. And it4sit is possiblethat that
conversatiomtthat conversabin, that weénad a conversation around saying,
“Yeah. Thats kind ofinteresting. You should have a conversation with
Kent Wallace, whos our chief operating officer. II'have aconversation, |
guess, potentially with Kent to sgpu’re going to go have a conversation
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with him. Andwhy don’t the two of you see if there’s something Hbse
might be feasible for you to — to do along — you know along that path?”
Okay. | appreciate all that. Is it possiltleough, that you said to himWe
will find you a position at Kindred.”

| don’t believe | said that.

Okay.

No.

Is it possible?

Doesn’t sound like my words, no. | doiélieve so.

Okay. So it would not be possible that ywaud that?

You know, anything is possible in the world. | dobélieve | said that.
Okay. But it's possible you did?

[Objection]

Is it possible that you said to Sc8tanchette;We will find you a position
atKindred”; yes or no?

| don’t believe | said that.

Yes or no, ist possible that you said it?

| suppose it is possible that | said it. Yes.

»0» O OPOROZO® Q

(Id. at 11-13.)

In conjunctionwith Blanchettés resignationtherehadat least been some discussioraof
“process and performance improvement officetvhich Blanchetteamight have duturerole. (d.
at 1114; Doc. No. 52-1 at 10BBut, as of early May 2015, there was “no job description for that
position. . . no budget, no staff. . [Blanchette] was supposed to create all théd.”gqt 109.)
Blanchette was supposed to discuss the matter with Kent Wallace, KindredfsQpigrating
Officer (who would be the supervisor of such an office) to “work something ¢dt 41(15.)Breier
also suggested that Blanchette meet with Steve Cunanan, Kex@ieef People Officer (“CPQO”)
as well: “And you know, Steve, as the chief people adnhinistrative officer would handle, you
know, all kindsof those discussions around contractual relationsmggust sort of what wda
happen in, you know, in sonsert of a future offer, and what compensation would |bké for
[Blanchette]” (Doc. No. 55-2 at 15.)

Kindred never notified Blanchette that the Agreement was terminatetieandtinued to

be paid under its termefter the meeting with Breie(Doc. No. 524 at 52.)According to CPO



Cunanenfrom the viewpoint oKindred’s human resourcegepartmentBlanchette went from
“ClO” to “outgoing CIO” upon his May resignation. (Doc. No-52t 33.) This change was from
a “practical perspective only” because Blanchette was transitioning out andwh€l® was
transitionng in. (d.)

C. Events of June and July 2015

Kindred worked to identify a successor CIO and, over the next month, outlined plans for
transitioning Blanchette’s successor and for egdilanchette’s ClQvork. (Doc. Nos. 58 at 12
13; 553 at 1819.) In parallel,Wallace and Blanchette met amdplored the possibility of
Blanchettés new rolein the process and performance improvement offfjlce) Once again,
however, the partiesersions of the facts diverge. According to Kindred, Blanchette and Kindred
never reached a final agreemeswlidified any of the essential terms of such a position for
Blanchette or offered Blanchette an actuaéw position After speaking with WallaceBreier
concludedhat“it became pretty clear that we weren't going-tineywerent going to come to
terms” (Doc. No. 552 at 23.)Furthermore, Breiebelievedthatall the parties knew thatf‘they
were not going to come to terms.then there waso position at Kindred for Blanchette” and his
resignation would actually result in higventually exiting the organization.ld. at 2325.)
Blanchette, on the other hand, testified that he and Kindred had absohateited an agreement
and that Blanché&t had accepted the position of head of the process and performance improvement
office. (Doc. No. 55-1 at 140-143.)

Moreover, Blanchette testified that he and Kindred had agreg@dCunanan’s request
that his existingClO Agreement would remain in effect through January 1, 2016 a new one
could be substitutedith Board approval.ld.) Cunanen flat out denies he said this, claiming he

could not because “that is under the purview of the Board of Directors.” (Doc. Nba633.)



This was in part because, as mentioned, the CIO employment agreement id &tdohposition,
not the individual, so Cunanen testified that he could never have made a representation to
Blanchette that the Agreement would continue in Blanchette’s favor out of themenés
express bounds (e.g., while Blanchette was performing a new [dbyt(5153.) Breier has
testified that having continuedo pay[Blanchette]at his probably current CIO rate and tryhtep
him with the trangion, you know, its—it’s inthe you know, no good deed goes undone category,
as wesit here today, having really tried to do the ritshihg for Mr. BlanchetteYou know,it’s a
— we were really trying to be, | think, gostewards and good people to help him in this transition
for wherever it was going to go, by keeping his salamylace, et cetera. But he really dithave
a role,honestly: (Doc. No. 522 at 1718.) Accordingly Cunanen testified that the Agreement
remained in plageonly “from a pay and benefits perspectivéhrough Blanchette’s last day of
employment. (Doc. No. 52-4 at 51-52.)

On June 10, 2015, Blanchette sent anal to Cunanen with the subject line “Notice of
Resignation.” (Doc. No. 440.) The email stated only: With an effective date of August 3, Zi)1
| resign my position as Chief Information Officer at Kindred Healtht#ld.) Cunanen testified
that as CPO, he asked Blanchette to send him this email because he wanted a “succinct’
resignation email for Blanchette’s employment file that was notldhg resgnation email
containingmusings®“about his own personal situatiotfiat Blanchette has sent Breier in May.
(Doc. No. 52-4 at 35-37.) Cunanen stated that he was “sure” he told Blanchette when toemake t
resignation effective, although he did not recall wheaven any specific directiofid. at34, 38.)
Blanchette however testified that he sent this email response to a request from Cunanen and
General Counsel Joe Landenwich and that it waSdourities & Exchangéommissiorpurposes.

(Doc. No. 55-1 at 153.)



June 16, 2015 a pivotal date in this disput8reier sent an-enail to hundreds dfindred
employees and affiliates withdlsubject line “Creation of Process and Performance Improvement
Office & Leadership Changeg(Doc. No. 4411.) After an introduction is a prominent picture of
Blanchette, followed by:

[W]e are creating a permanent Process and Performance Improv@fheatin
order to continuallyidentify and drive organization process and efficiency
throughout the entire Kindred Enterprise. | have asked Blaithette, Kindred
current Chief Information Officer, to lead this initiative. In this new roltSs
priorities will be tofocus on process improvement, quality assurance, compliance
and enhanced efficiencies at the enterprise, division|oaadi levels. As Kindred
grows and becomes more complex, it is critical that we ensure all our preaedses
systemsare simple, easy to use, effective and scalable. This new function will
enhance our ability to provide quality care. Scott wefiort to Kent Wallace, Chief
Operating Officer.

(Id. at 2.) Below the introduction of Blanchette is the announcement of the promotion of the new
CIO, Charlie Waldrip, with the statement that “[w]e know this will be a seamles#&itansith
[Blanchette] acting as Charleementor over the course of the next three madhtlts) The email
concludes by asking the recipients fp]lease join me in congratulating Scott and Charlie on their
new positions.(1d.) When questioned about thisreil announcement, Cunanen stated:

Q: Now, how is-- how is it that Mr. Breier can send out an announcement like
that, but you're tellingheKindred really din’t have a process improvement
office until the last six months?

A: When [Blanchette]submitted his resignation, we wenender pressure
because he was going to be leaving to go on vacation. And wedesire
to retain [Blanchette] itheorganization. And what we said was, we hatven
workedout any of the details on this. We hauteeached aagreement with
[Blanchette]on what salary or duties would b&/e haveit reached an
agreement on what budget would Bait in order to easthe transition,
from a publicperspective, we would go ahead and we would annatise
now and we’dwork out the details later.

Q: Okay. So are you saying you announced it publicly even though you weren’

sure you were going t@o through with this process improvement

department?

It was not finalized.

When that anouncement was made, was there a chance that the process

improvement office would naxist?

Qo =



A: Yes, there was.
(Doc. No. 55-4 at 27-29.) In his deposition, Breier testified:

Q: Wasit true that [Blanchetiehad a new position when you sent thisail
out?

No.

Why did you say that he did?

You know, in reflection, | wish | wouldh have sent this note out, but
here’s what | recall . . . [Blanchettept resigned his positicas the CIO. It
was very important to me that we make an announcemgaitding the new
CIO, Charlie Wardrip. Charlie andhad come to terms. We had agreed that
he wouldtransition with the rolg[Blanchette]had agreed ttransition out

of the role It was important to me thate, A, get that announcement made.
The company and thenterprise needed to know who the new chief
information officer of our company was going to be. ri&omber one, |
wanted to get that out. Number twoetall tha{Blanchettelwas concerned
about the timing o&llowing this to be communicated. He was pushing, as
| recall, very hard to be able to want to say somethiitl some form of
clarity to the folks that you see ¢e list, so that, you know, everybody had
a sense athe path of where the erprise was sort of going down.

2O

And as I recall, | remember thinking a lot about thisking, you know, we
havent come to terms yet witfBlanchette] | don't know if Ket's going

to come to termwith Scott, btil need to announce that Charfigjoingto

be the new chief information officer of the compaltyseemed to me that

it was a reasonable risk to takenbake this announcement, to try and have
this transitionbe as smooth from a public consumptionspective as
possible. | was worried about how people would viBlanchette] or
deciding that he wanted to leavavasworried about the enterprise making
sure that it was ostable footing and making sure that they knew we had
plan. And so all of this was done sort of in an effort to make sure that the
underlings below, you know, the executive committee and Scott and the role
there, knew that we had or were working on a plan. Most importantly that
Charlie Wardrip was going to transition into anecbme the new chief
information officer. It had always been my view when | sent this out that
[Blanchette]and Kent had not yet come to terms on what the role would
look like and what would happen. | wasn't sure if they would or woaldn’

I think obviously | sent this hoping that it wiouwork out. Ultimately it
didnt and | think in retrospect | regret clearly having sent this
announcement out without having had all our ducks in a row.

(Doc. No. 52-2 at 41-42.)
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Blanchette spent the last weekJoine 2015 “off the grid” on a vacation in Africa. (Doc.
No. 551 at 8088.) He then spent a week back at Kindred, during which he continued to work on
the transition of the new CIO and the creation of the process and performanee (ff)c
Blanchettehen took a two-week Caribbean vacation, during which he testified that he performed
some similar work remotely(Id.) Blanchette returned from his travels on July 27, 2015. (Doc.
No. 52-4 at 83.)

D. The End of Blanchette’s Employment at Kindred

On August 3, 2015, Wallace sent ammail to Cunanen stating: “Hey | am meeting with
Scott Blanchette Wednesday in Nashville. | am in Louisville today and tomorrowlbiitvWas
best to try to meet with him outside of Louisville. | am speaking to Ben [Bithis afternoon to
make sure we are on the same page. Will keep you posted.” (Doc. 18o0at462.)Cunanen
responded: “Thanks, let me know how | can hel@”)(

On August, 5, 2015, Blanchette met with Wallace in Kindred’'s Nashville offiae. (o.
55-1 at 157.) According to Blanchette, Wallace “advised [him] that [he] was beigg’leecause
“the company was not serioabout changing and wase tonger interested in standing a process
and performance improvement officeltl.(at 157158.) In reponse, Blanchette admittedtid
not raise any questions with Wallaegardinghe Agreement.ld. at 158.)

According to Wallace, the purpose of the August 5 meeting was to tell Blanttiadttes
“didn’t think thiswas a good idea. That we wereatterms as far as theb responsibilities. Wel
not come to any agreement salary discussions, the organization, the resourcgsstltlid not

feel, like, that it was the right time fohe company to do any of tHigiDoc. No. 553 at 17.)

+Kindred disputes this, citing to a deposition that they have not introduced into the r8eerd. (
Doc. No. 47 at 1 51.) This is, obviously, insufficient to create a dispute of matetiahfthis
point. Fed. R. Civ. P. 56.
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Wallace testified that hefeélt it wasrit right for the organizationfjand] it was — it was my
responsibility to tel[Blanchette]that” (1d. at 18.) Wallace believed that it was it “job” to

tell Blanchette that his employment at Kindred was ovehe “didn't seethat as [his]
responsibility.” (d.) Wallace further testified that it was fair to say that he assumed that, after th
conversation, Blanchette “wasmjoing toshow up and do anyore work for Kindred and wasn’
going to takea paycheck.”lfl. at 20621 In his deposition, Wallace was askétir. Blanchette
says you told him that higosition was eliminated and Kindred no longer had agothim; do

you deny that?(Id. at 21.)Wallace responded! do deny that. Yes, sir."ld.)

Cunanen’s understanding of this meeting is ithaas based on the fact that “we were not
able to reach an agreemerd mutual agreement on whidiat business transformation role would
be” (Doc. No. 524 at 45.) Accordingly, Cunanen understood Blainchette was informed that
“Kindred was not going to devote thenetary resources and the personn¢Bmchette]had
designed and envisioned. And we were going to go admeddhis resignation waisst going to be
effective, and that date was goingctume” (Id. at 46.) Cunanen understood this “resignation” to
be the one originally accepted in May by Breidd. @t 4649.) This resignation had not had an
effective date, buan August resignation date had been supplied by Blanchette in the June 10 e
mail for the personnel file requested by Cunan&h.gt 54-55.)

Breierdescribed this development as follows:

Well, there was no termination of employmeéme’ll start with that. There was a

resignation oemployment. . . In an effat, | think, to try and be goodorporate

citizens and in an effort to be a good friend, and in an effort to, you know, try and

do —you know, to try and see if there was something that could be worked out, we

sort of let[Blanchette]hang in to try anavork out a newposition. And when that

couldnt beworked out, | suppose there was a, you know, a seesighation. But

it was really— in my view, it wadess a-less a resignation of his CIO role, which

hehad already resigned from, and moréldis isn’'t goingto work out. You know,
now I've got to really exit therganization.”
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(Doc. No. 522 at 2425.) According to Breier, thenain reason behind Blanchetteldtimate
departure in August was:

Well, I think it was mostly not being able to work &dit. Blanchettes employment

terms. You know,when — when [Blanchette] resigned as CIO, that led to a

resignation under his employmeagreement, you knowyhich had made him a

member of our executive committeehich had him reporting directly to me, which

hadcertain levels of copensation, you know, et cetera. When that ended upon his
resignation, there had to bgh created and worked out, and compensation agreed

toin an entirely new role. And that never could, seems to me, be worked out. | think

there was a secondappmponent to the resources and the other thingsviad

be needed to run that department. But it seemeetfthe] most salienpoint of all

of that was that, you know, that isthat the terms of his ongoing or future

employment couldn’t be worked out.
(Id. at 26.)

At 10:49 a.m. on August 5, 2015, Blanchette sentamagto twentyKindred employees,
including the new CIO, with the subject line “Fair Winds and Following Seas¢.(No. 4412.)
The first paragraph of themaail stateslt is with a good deal of disappointment that | inform you
that we werainable to reach terms on how best to formalize and advarezenanent Performance
and Process Improvement Office. Hence, aftieig up some loose ends, | will be leaving Kindred
shortly.” (1d.) Wallace testified that this was a “very accurate” representation of the meeting he
had just had with Blanchette. (Doc. No. 52-3 at 52.)

At 8:33 p.m. on August 5, 2015, after receiving a forward of Blanchette’s farewelil e-
Breier sentain email to Wallace and Cunanen that stated: “Good ending. Well done Kent. Can we
now please get Charlie to cut off his email access? And let’s get his shittbetaifice so Joel
can move in. Thanks.” (Doc. No. 46-4 at 8.)

On August 18, 2015, Kimdd completed a template form in their human resources system

entitled a “Personnel Action Request2noting Blanchette’Sresignation with noticewith an
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effective date of August 7, 2015. (Doc. No-43L) The delay of entry of this form into Kindred’s
system is due to internal filing issues unrelated to this case. (Doc. No. 44-13%j 34-

On October 15, 2015, Cunanen sent Blanchette a letter discussing Blanchette’s demand f
payment under the Agreement. (Doc. No-34ét 21.) The letter suggested that Kindred did not
accept Blanchette’s resignation in May, but rather did so in August

“We agree that on May 3, 2015, you informed us of your intent to resign your
employment for personal reasoige began immediately discussing with you a
transition from your role as CIO, but shortly thereafter, you proposed a new role
for yourself, working as the leader of a-yetbe formed performance and process
improvement group. You provided a timeless that indicated you would lead a
“hands on” transition for Charlie Wardrip as successor to your role as CIO through
June; that July would be an observation and mentorship period in Charlie’s
transition, and that July and August would be a ramp up time perigdearew
performance and process improvement office. On June 10, 2015, you sent an email
to me, stating that you were resigning your position as CIO effective AGgus
2015. After discussing the new role with you, we agreed to announce that you
would be moving into that new role. However, we had not finalized an offer; salary
had not been finalized, staffing of the new office had not been finalized and your
role had not been completely defined. In short, we had not prepared an offer letter,
nor had we gotten to the stage where we had agreed on the terms that would have
enabled us to make the offer.

.. . During the sibweek period that you were out, we reviewed your proposal and
determined that our resources and expectations were far different than your
expectations and it became clear that we could not go forWéren you returned,
we accepted youesignation.
(Id. (emphasis added).) In his deposition over a year later, however, Cunanerd tesdifitnis
letter was “not correct” and that Kindred had in fact “already accepted the resignatidiatyi

2015 and before the August 5 meeting. (Doc. No. 52-4 at 62-64.)

E. Demand for Arbitration

On June 15, 2016, Blanchette submitted to Kindred a written demand for arbitration. (Doc.
No. 1 at 11 245.) Blanchette asserted that this dispute related to his separation, whigimeel cl

concerned the Agreementd.) Blanchette further asserted that, under the Agreement, Kindred
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had an obligation to arbitrate and pay all costs of arbitration and unrelaseddg On June 17,
2016, the AAA assessed Kindred the opening costs of the arbitration. (Doc. No. 1-3.) On July 11,
2016, counsel for Kindred wrote to counsel for Blanchette and stated the following:

Kindred is not required, and is not willing, to arbitrate any disputes related to the
termination of Mr. Blanchette’s employment. Both Mr. Blanchette léimdired

agree that he tendered his resignation on May 3, 2015. As a result, after May 3,
2015, Mr. Blanchette continued his employment at Kindred on-aiilabasis for

no specific duration. His employment was not government by the terms oidrnis pr
Employment Agreement, including the arbitration provision, following his
tendered resignation. As such, Kindred is not bound by the arbitration provision of
Mr. Blanchette’s initial Employment Agreement and has no obligation to arbitrate
any disputes related to his separation from Kindred.

(Doc. No. 15.) Kindred paid nothing to the AAA, and the AAA administratively closed the
nascent arbitration proceeding. (Doc. No. 1-4.)

F. Blanchettés Complaint and Procedural History

On September 19, 2016, Blanchette filed this action. (Doc. No. 1.) In the Complaint,

Blanchette claims that (e submitted his notice of resignation to Kindred on May 3, 2005,

it was not acepted and Blanchett®ntinued to work at Kindred at Kindred’s initiative— on
developing a new position as head afperformance androcessimprovement &ice; (2)
Blanchette accepted Kindred’s offer to head the new officegrebdvith Kindredtha, through

2015, the terms of thégreement would remain in effect; (®indred, throughthe date it
terminated Blanchettecontinued to provide him the pay and bewsefit the Agreement (4)
Kindredinvoluntarily terminatedlanchette’s employmeiwther than for cause on August 5, 2015
andtook the position that it had not terminatBthnchette but had acceptethe resignation
tendered months earligs) following the termination oBlanchette’ssmployment with Kindred,

Blanchette requeted that Kindred pay him and provide him the benefits, including stock, due to
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him pursuant to thA&greementbutKindred refusepand (6) Blanchette demanded arbitration of
this dispute because it concerned the Agreement, but Kindred refigsed.f(1110-30.)

In one cause of actioBlanchetteasserts thaKindred breached thégreement by X)
“refusing to pay the amounts and benefits duBtanchettejfor Kindred’'s other than ‘for cause’
termination of Plaintiff’ and (2) “refusing to arbitrate wit[Blanchette]whereby it would have
been required to pajBlanchette]for all reasonable attorneys’ fees and accountants’ fees he
incurred in resolving the dispute between the partiés.) (

. Legal Standard

In reviewing a motion for summary judgment, this Court will only consider thewar
guestion of whether there are “genuine issues as to any material fact and fthetineoving
party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c). A motiGufomary
judgment requires that the Court view the “inferences to be drawn from the ungléalgis . . . in

the light most favorable to the party opposing the motion.” Matsushita Elec. Indus.Zemiti.

Radio Corp., 475 U.S. 574, 587 (198yotingUnited States v. Diebold, Inc., 369 U.S. 654, 655

(1962)). “The party bringing the summary judgment motion has the initial burden ahinfpthe
Court of the basis for its motion and identifying portions of the record that deateribe abselec

of a genuine dispute over material facts.” Rodgers v. Banks, 344 F.3d 587, 595 (6th Cir. 2003).

After the movant has satisfied this initial burden, the nonmoving party has the bustewirig

that a “rational trier of fact [could] find for the nonoving party [or] that there is a ‘genuine issue
for trial.” Matsushita475 U.S. at 587. If the evidence offered by the nonmoving party is “merely
colorable,” or “not significantly probative,” or not enough to lead arfairded jury to find for the
nonmovirg party, the motion for summary judgment should be gratederson 477 U.S. at

47952. “A genuine dispute between the parties on an issue of material fact must existeto r
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summary judgment inappropriateddill v. White, 190 F.3d 427, 430 (6th Cir. 1999) (citing
Anderson, 477 U.S. at 247-49).
1. Analysis

A. Choice of Law

Kindred asserts that, even though the Agreement specifies that it is governeld\wsrie
law, the Court should apply Kentucky law to Blanchett&feach of contract claim because
Delaware has no material connection to the Agreement and the parties entetteel Agreement
in Kentucky?® (Doc. No. 441 at 15 n.3) Blanchette “disputes that Kentucky law governs this
action.” (Doc. No. 46 at 10But Blanchette conceddbat “which state’s law governs makes no
difference for this motion.”1d.) As illustratedby the discussion focused on the factual disputes

below, the Court agrees with Blanchette’s latter observation. Regargiless,that Blanchette

> It is well-established that federal courts sitting in diversity must apply the ebblesv rules of
the forum state. Klaxon Co. v. Stentor Elstfg. Co., 313 U.S. 487, 496 (1941); Charash v.
Oberlin Coll, 14 F.3d 291, 296 (6th Cir. 1994). Tennessee follows the rid lafci contractus,
which provides that a contract is presumed to be governed by the law of the jomsidiatihich

it was executed absent a contrary int@fttio Cas. Ins. Co. v. Travelers Indem. Co., 493 S.W.2d
465, 467 (Tenn. 1973). If the parties manifest an intent to instead apply the laws of another
jurisdiction, then that intent will be honored provided certain requirements arganghge
Technology, LLC v. Cross, 17 S.W.3d 637, 650 (Tenn. Ct. App. 1999). Resthbice of law
provision must be executed in good fafoodwin Bros. Leasing, Inc. v. H & B In&97

S.w.2d 303, 306 (Tenn. 1980). Second, the jurisdiction whose law is chosen must bear a
material connection to the transactitth. Third, thebasis for the choice of another jurisdictisn’
law must be reasonable and not merely a sham or subtddugeally, the parties’ choice of
another jurisdiction’s law must not be “contrary to ‘a fundamental policy’ of a btating [a]
‘materially greder interest’ and whose law would otherwise govelgh.at n.2 (citing
RESTATEMENT (SECOND) OF CONFLICT OFLAWS § 187(2) (1971))If a contractual choice of law
provision is missing or invalid under the above analytical rubric, “the substanti\ad thestate
in which the contract was executed govetisputes arising from the contradti’re Estate of
Davis, 184 S.W.3d 231, 234 (Tenn. Ct. App. 2004).
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apparentlydoes not object to the application of Kentucky law for purposes of this motion, the
Court will considerit hereto any minimal extent it may be necessry.

B. Kindred's Substantive Arqguments for Summary Judgment

Kindred makes three substami@rguments for summary judgment. The Court will address
each in turn.

First, Kindred argues that there is no evidence that it had any contractual obigati
Blanchette on August 5, 2015 and so his claim fails as a matter of law. The underfanttng
arguments the assertions thét) the Agreement ended on May 3, 2015 when Blanchette resigned
without Good Reason and Kindred had no further obligations to him whatsoever, (2) Blanchette
became an awill employeeon that date, and (3) that\ail employment ended when Blanchette

resigned (again) on August 5, 2015eéDoc. No. 441 at 1517 (citing Stringer v. WalMart

Stores, Inc. 151 S.W.3d 781, 792 (Ky. 2004) (notirigat either pary may end an aill

employment relationship at any tirffer good cause, for no cause, or for a cause some might view
as morally indefensible”)In addition, inherent in this argumesKindred’s contention that “[t|he
fact that Kindred continued to pay Blanchette the same salary and benefitsitdveviaiould have
been entitled under the Agreement [from May 3, 2015] until August 3, 2015 is irrelevdnat (
16.) In short, Kindred essentially contends that Blanchette resigned on May 3, 2015 and nothing
that followed legally matters.

This is asomewhaheroicargument based on the record before the Court. To the contrary,
the Court finds that, ademonstrated aboythere arerystalclear disputesf material fact relevant

to this argumentiust a few othemoreobvious disputem the light most favorable to Blanchette

® The parties have not provided the Court with enough information to make any further
determination regarding choice of law.
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include(1) whether Blanchette’s “resignation” was accepted or rejéstédndredin May 2015,
(2) whether Kindred continued to perform under the Agreement after Mayaz@ilthe parties’
understandings of that performan¢8) whether Blanchette was ever offeradd accepted the
position as head of the process and performance improvement’qfficeshether an agreement
was reached between Kindred and Blanchette to keep the Agreement in place throudtothe en
2015, and (5) depending on whether Blanchette'sigreation” was accepted or rejected in May
2015, whetheBlanchette resiged (for either dirst or second time) or waermimated by Kindred
in August 20158 These existing questions of material fact preclude summary judgment
These factual disputes are sufficiently established by Blanchd#ptssition testimony,
Declaration and documentary evidenckn its Reply brief, Kindred argues vociferously that
Blanchette’s evidence is “sedkerving” and “without factual support” and is thus insufficient to

defeat the motiorfor summary judgmenKindred relies upon Hadley v. Inmon, No. 3:Q¥/-

121, 2006 WL 141750, at *8 (E.D. Tenn. Jan. 18, 2086¥ley, however, idar fromanalogous.

In Hadley, the plaintiffs attempted to create a material issue of factlaaitenge the validity of

an assignment by including the following two paragraphs in each of their affidavits
14. Contrary to Paragraph 8 of the Affidavit of Billy R. Inmon, | do not recall sijgam
Assignment of Bid, and the bank where we signed the documents was not a branch we

did business with.

15. | believe the document entitled Assignment of Bid is a forgery.

" This factual dispute is notable because it is so blatant. Blanchette claims he wasaoftered
accepted the job. Breier sent a compamge email introducing Blanchette as the new head of
the office and asking for congratulations. But Kindred’s witnesses tdstif@ no such position
even existed.

8 Kindred’s own versions of events have not been internally consistent either. Cur@ctebsr
15, 2015 postiaim letter to Blanchette, which asserted that Blanchette merely discussed an
“‘intent” to resign in May and that Kindred “accepted” that resignation in Augatgidsé version
of the facts at odds with Kindred’s own current explanation. In his depgunanernater
testified that this was “not correct” and that Kindred had in fact “already tecttpe

resignation” in May 2015 and before the August 5 meeting.
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Id. The Court held that these statements alone did not meet the requirements 56 (Bufer
summary judgment affidavits and did rooeate an issue of facbncerning the validity of the
assignmentld. This was because Rule 56(e) requires that affidavits supporting or opposing
summary judgment must include facts based on personal knowledge, and therefensetdta
made ‘on information and belief’ are insufficient to satisfy the personal lkedlge requirement of

Rule 56(e).”Id. Moreover, the Court held that the statements that the plaifujft§ not recall”
signing the asignment also did not demonstrate the personal knowledge required under Rule
56(e).Id. In this context, rather, stating “I dglgn” or “I did not sign” the assignment would
demonstrate facts based on personal knowlddgelere, Blanchette gave a Hpage deposition
about his direct, personal knowledge of the events involved in this case. (Doc. 9. 52
Blanchette also submitted a tyage Declaration containing statements of personal knowl&dge.
(Doc. No. 462.) FurtherBlanchettesubmittedsupportingdocumentary evidence.

Kindred’s second argument is an offshoot of its first. Assuming, arguendo, that the Court
believesthat Kindred has established that Kned and Blanchette had anvatl employment
relationship after May 3, 2015, Kindred argues that the parties never reached greerakeat to
alter that awill relationship in Blanchette’s favor prior to August 5, 2015. (Doc. Nel 4417

18 (citing_Shah v. Am. Synthetic Rubber Corp., 655 S.W.2d 489, 492 (holding that parties can

°The Declaration is not suspect. Kindeddo complains that Blanchette’s Declaration is
improperly contradictory of his deposition testimony. The Court does not agree. In his
deposition, Blanchette explains that there was no formal pre-existing panfcgrmprovement
office position in the weeks following what he claimed was the rejection oés$ignation in

early May, but that “[the offer had been made by both Kent and Ben to lead this furiction.

(Doc. No. 55-1 at 11114.) In his Declaration, Blanchette stated that he hagtertéhe offer

to head the office by no later than June 16, 2015. (Doc. No. 46-2.) The Court does not find this
evidence to beontradictory without sufficient explanation. Moreover, the jury will be fully
capable of considering the relative value of Blanchette’s Declaration.
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alter an awill employment relationship only with a clear satent of intention to do s9).
Blanchette, of course, disputes this premise because he maintains that his Mag&@h&atton”
was rejectedRegardlessKindred’s own brief is selflefeaing. The first paragraph of Kindred’s
argumentin this section highghts the material factual dispute between Blanchette, on the one
hand —who testified that he was told the Agreement would remain in place through 2015 until
2016 when the Board could come up with a new employment agreement for him in his new
position as head of the process and performance improvement office — and Cunanen, on the other
hand —who denied thaheitherhe ror Wallace told Blanchette anything of the soid. @t 17.)
This is not grounds for summary judgment.

Kindred'’s final argument is sirarly without merit. Kindred argues thayenassuming
all of the facs alleged by Blanchette are true, Blanchette resigned without Good Reason oh Augus
5, 2015, thereby terminating the Agreement without additional obligations on the partg&

(Doc. No. 441 at 1920 (citingMetro Louisville/Jefferson Cty. Govt. v. Abma, 326 S.W.3d 1, 8

(Ky. App. 2009) (must have valid contract, bredshthe accusedand damages flowing from
breach).) However, there is a clear dispute of material fact as to whetherddlariobsigned” in
August 2015 (for the first or second time) or was terminated by Kindred without Qaursg the
meeting with WallaceAs such, this is also not grounds for summary judgment.

The Courtalsonotes that, although Kindred does not argue this point, it does include a
sentence in its conclusion stating that becanses view Blanchette was employed-aill on
August 5, 2015, “Kindred had no obligation to arbitrate any disputes related to his separation.”
(Doc. No. 441 at 20.) As the Courhas discussed, there are questionsfact regarding
Blanchette’s employment status blay 3 and August 5. But more importantly, Kindred appears

to misapprehend the question of whetihéad an obligation to arbitrate: the Agreement specifies
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that Kindred had a duty to arbitrate “[a]ny dispute or controversy arising under,,aut iof
connection with this Agreement.” The relevant questi®to arbitration, therefore, is not #tatus
of Blanchette’s employnm# on August 5, but whether tistaim asserted by Blanchetgses®in
connection with” the Agreement. Given that (1) Cunanen testified that the Agreemamed in
effect throughthe last day of Blanchette’s employmeng) (the Comgdaint is based on the
Agreement and (3) Kindred’'s own summary judgmemotion brief relies extensively on the
Agreemenbor the lack thereofthe assertion of Kindred thBtanchette’s claim does not arise “in
connection with” the Agreement and that Kindred hadbligation to arbitratés peculiar indeed.
Regardless, to be clear, the Court also does noafiygjyrounds for summary judgment on the
aspect of Blanchette’s claim that relates to breach of the Agreement’atasbiprovision.
V. Conclusion

Drawing dl inferences in favor of Blanchette, a reasonable jury could conclude that there
is sufficient evidence to support his breach of contract claim. Moreover, numerousrigiesti
fact prevail. Accordingly, DefendantsMotion for Summary Judgment (Doc. N&4) will be
DENIED. The breach of contract claim will proceed to trial on March 27, 2018. All deadlines in
the Court’'s December 13, 2016 Order (Doc. No. 20) remagffect

An appropriate Order will enter.

AR WAS

WAVERLY D. CRENSHAW, JR. (/'
CHIEFUNITED STATES DISTRICT JUDGE
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