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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

AUTHOR RAY TURNER, )
)
Petitioner, )
)
V. ) No. 3:16-cv-2593
) JudgeAleta A. Trauger
CHERRY LINDAMOOD, Warden )
)
Respondent. )
MEMORANDUM

The petitioner Author Ray Turner! a state prisoner incarcerated at ®euth Central
CorrectionalFacility in Clifton, Tennessee, filed@o sepetition under 28 U.S.C. § 2254 for the
writ of habeas corpus(Doc. No. 1) The petitioner is proceedingn formapauperis (Doc. Nb.
3)

Presently before thepart isthe petitioner’'smotion to seek permission for leave to return
to the trial court with sufficient notice to file and to preserve due process andc geapéardy
claim which the court construes as a motion to amend ¢tiign and to stay the proceedings
pending exhaustion in the state coflméreinafter “Motion”) (Doc. Nb. 30.) The respamdent
asserts that theefitioner’'s Motbn should be denied becaube claims the petitioner seeks to
adddo not relate back andestime-barred and because eventlie petitioner were granted leave
to amendthe claims are procedurally defaulted and meritlessaamehdment would be futile.

Factual Allegations and Procedural History

1 Although the state court referred to the petitioner as Arthur Ray Turner, tttienee uses the
name Author Ray Turner in this court. The court will refer to the petitioner hyatime he uses
in these proceedings.
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In 1995, the Petitioner, pursuant to a plea agreement, pleaded guilty to especially
aggravated kidnapping, aggravated robbery and two counts of aggravated rape. He was
sentenced to 20 years for each of the aggravated rape convictions and téor yearsspecially
aggravated kidnapping and aggravated robbery convictions. The trial court ordered the
petitioner's sentences to run concurrent, except for the rape sentences whicto wene
consecutive for an effective sentence of 40 years. Over the course of the nextysawsydhe
petitioner unsuccessfully sought appellate and post-conviction relief.

On December 9, 2008, the petitioner filed a petition for habeas corpus relief in the state
court challenging the legality of his senteneeguing that his sentences and corresponding
judgment —which rdlected a thirty percent release eligibility for each convictierdirectly
contradicted the statutory mandate of Tennessee Code Annotateti3$39, which provides
that any offender convicted of two counts of aggravated rape “shall be required/¢dhe
entire sentence imposed by the court.” The habeas court dismissed then,pbtiti the
Tennessee Court of Criminal Appeals (“TCCA") reversed, concluding that théompetis
sentences for aggravated rape were illegal on the face of the judgments becauserdnegneal
the state statute. The TCCA remanded the case thaheascourt for the appointment of
counsel and an evidentiary hearing to determine whether the petitioner vtlasg émtwithdraw
his guilty plea. The TCCA directeddlmabeascourt to determine, at the evidentiary hearing,
whether the illegal sentence was a material element of the petitioner’s plea agreéievas
then the TCCA directed theabeascourt to allow the petitioner to withdraw his plea unless he
reachedan ageement with thetate

After the evidentiary hearing, thieabeascourt found that the thirty percent release

eligibility was a material bargainddr element of the plea agreement, granted the petition and



transferred the case the DavidsonCounty Criminal Courfor further proceedingsoting that
the petitioner was entéd to withdraw his plea if he digbt reach an agreement with the state.
The state unsuccessfully appealed and the petitioner withdrew his guiltgrugaroceeded to
trial.

After a jury trial the petitioner was convicted of four counts of aggravated rape, one count
of attempted aggravated rape, one count of aggravated kidnapping and one count of aggravated
robbery. (ECF No. 2Q at Page ID# 287.Yhe petitioner was sentenced to 20 years for each of
the aggravated rape convictions, 10 years for the attempted aggravatedmapgon, 20 years
for the especially aggravated kidnapping conviction and 10 years for the dgpmgimbvated
robbery conviction. (Id. at Page ID## 2884.) The trial court ordered th#te two rape
convictions, the attempted rape conviction and the kidnapping conviction be served
consecutively for an effective sentence of 70 years’ imprisonmkhtat (Page ID# 288.)

The TCCA affirmedthe petitioner’'sconviction in an unpublished opinion issued\day
28, 2014. State v. TurnerNo. M201300277CCA-R3CD, 2014 WL 2442993, at *1 (Tenn.
Crim. App. May 28, 2014)Turner []. The petitioner sought leave to appeal to the Tennessee
Supreme Court'TSC”), which was denied on October 22, 201d.

The petitioner sought postonviction relief in the state trial coushich was denied on
July 14, 2015 (ECF No. 2626 at Page ID## 1844)7.) The petitioner appealed to the TCCA,
which affirmed the judgment of thetatepost-conviction court on July 22, 201®urner v. State
No. M201501572CCA-R3-PC, 2016 WL 4009559, at *1 (Tenn. Crim. App. July 22, 2016)
[Turner Il]. He did not seeleave to appeal to the TST.

On September 23, 2016, thetgioner timelyfiled his originalfederal habeagpetition

alleging claims fofverbatim)



1. The trial court and the criminal court of appeals violated the petitioner’s right
to due process pursuantBeady v. Marylandwhenthey] refused to dismiss]
criminal charges irffthe petitioners] case after it was discover[ed] that the
state had destroyed all the DNA evidence in [the petitioner’s] case.

2. The [TCCA] . . . failled] to rule on issues raised by the petitioner[] on his
appeal . ...

a. That ... Judge Steve R. Dozier violated the petitioner’s right to due
process by having the criminal court clerk’s office[] remdtiee
petitioner’'s]case from his docket.

b. That the petitioner was not taken before a magistrate within 72 hour[s]
of his arrest on 121-10 by [the] Davidson County Sheriff]
Department.

c. That the petitioner was prosecuted outside of the statlitaitztions

d. That the petitioner[] . . . was denied due process when the Davidson
County Sheriff’'s Department destroyed the rape kit in his case.

3. The trial cout and the state attorney general violated the [petitioner’s]
constitution[ally] protected right to due process [under thefhSAmendment
and[the] Fourteenth Amendment . [and his right to] equal protection [under
the Fourteenth Amendment]

4. The petition[er’s] trial counsel, appe[llate] . . . counsel [and]-postiction
counsel [provided ineffective assistance.]

(Doc. No. 1 at Page ID## 9-36The espondent filed amawer arguing thathe petitioner’s
claimsare procedurally defaulted @ail on the merits. (Doc. No. 21he petitioner fileda
reply to the respondent’s arguments. (ECF No. 28.)

On October 2, 2017, the petitioner filed the instant Motion, seeking to amend the petition
to add claims for violation of the petitioner’s “substantive due process” rights and double
jeopardy (hereinafter collectively “the new claims{ECF No. 30.)The petitioner also requests
that the court stay these proceedings so that he may return to the state exlgust these new

claims. (d.) On October 17, 2017, the respondent filed an opposition, arguing timevthe



claims are timébarred, procedurally defaulted, and without merit, and, thus, amendment would

be futile. (ECF No. 32.)

Discussion

l. Statute of Limitations

The espondent arguekdt the new claims aratred by the statute of limitations because
they werenot raised until September 27, 20A1.7.

Here, as in most cases, 8§ 2244(d)(1)(A) provides the operative date from which-the one
year limitations period is measured. Under that provision, they@aelimitations period runs
from “the date on which the judgment became final by the conclusion of dikeetvrer the
expiration of the time for seeking such review.” 28 U.S.C. § 2244(d)(1)(A). After the
Tennessee Court of Criminal Appeals issued an opinion affirming the trial cpuigiment the
petitioner applied for permission to appeal to the Tennessee Supreme Court, whikénigds
on October 22, 2014 Turner |, 2014 WL 2442993, at *1The getitionerdid not file a petition
for certiorari to the United States Supreme Court. Theyeae limitations period, however, did
not begin to run until the ninetyay period in whichthe petitioner could have sought review in
the United States Supreme Court had expir8de Lawrence v. étida, 549 U.S. 327, 3333
(2007);Bronaugh v. Ohip235 F.3d 280, 283 (6th Cir. 2000). The nirg#y period expired on
January 4, 2015 Under 8§ 2244(d)(1)(A)the petitioner had one year froithat date within

which to file an anended petition The petitioner did not filethe Motionin this @urt until

2 The espondent states that thtion was not filed until Octobe8, 2017 but the document
itself is stampedreceived on OctobeR, 2017. Regardless however,nder Sixth Circuit
precedent, a documerg deemed filed when handed to prison authorities for mailing to the
federal court.Cook v. Stegall295F.3d 517, 521 (6th Cir. 2002). Thetptioner declares that he
mailedthe Motion on September 27, 201 Acoordingly, itshall be deemed filed as of that date.
See Brand v. Motleyp26 F.3d 921, 925 (6th Cir. 2008) (holding that the date the prisoner signs
the document is deemed under Sixth Circuit law to be the date of handing to officials)
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September 27, 2017Thus, absent tolling, his application to amend the petition to include the
new claimgs timebarred.

Although 28 U.S.C. § 2244(d)(2) provides that the-gear statute of limitation is tolled
while a duly filed petition for state collateral review is pending, the tolling pimvidoes not
“revive” the limitations period (i.e., restart the clock); it can only seryeatese a clock that has
not yet fully run. Payton v. Briganp256 F.3d 405, 408 (6th Cir. 2001). Once the limitations
period has expired, collateral petitions can no longer serve to avoid a statutéatioins. Id.;
McClendon v. Sherma329 F.3d 490, 493 (6th Cir. 2003). Oecember 2320142 whenthe
petitioner filed his petition for state pesbnviction relief the limitations period was statutorily
tolled. See 28 U.S.C. § 2244(d)(2). Because the petitioner filed his pro se petitiotefppsta
conviction relief before the running of the-@@y periodfor filing a petition for writ of certiorari
had expired, the ongear statute of limitations for filing a federal habeas petition did not begin
to run until all levels of state appellate review of the petitioner's-gmstiction petition were
complete ombandoned.

On July 22, 2016the TCCA affirmed the denial of state pasinviction relief. See
Turnerll, 2016 WL 4009559, at *1. The petitioner did not file an application for permission to
appeal to the TSC. Thus, on July 23, 2ahé,day after the TCCA affirmed thedenal of post-
convictionrelief, the limitations periodegan torun. See Lawrengeb49 U.S at 332. At that
point, the petitioner had one yeavithin which to file his federal habeas petition, or until July 23
2017. The petitionertimely filed the original petition oiseptember 232016. The etitioner,

however, did not file the instaMotion until September 27, 2017, more thavo months after

3 The petitioner declared that he placed the petition in the prison mail systencemiize 23,
2014. SeeNote 1,supra.



the statute of limitationkiad expired. Thusany amendment to theetition would betime-
barred.

1. Relation Back

Although thenew claims aretime-barred,the getitioner may still be permitted to amend
the petition if tke new claims “relate back” to claims raiseth the original petition. The
respondent argues thatetimewclaims do not rehte back becauseeydo not arise out of the
same conduct, transaction or occurrence; nor are they tied to a common core of dipetative

Fed.R.Civ.P. 15, which governs pleading amendments in civil cases, is applicable to

federal habeas corpus peadings. Mayle v. Felix 545 U.S. 644, 6552005). Under
Fed.R.Civ.P. 15(c), an otherwise titharred amendmemd a pleading is permitted if it “relates
back to the date of the original [timely] pleading.” Relation back occurs whencldima or
defenseasserted in the amended pleading arose out of the conduct, transaction, or occurrence se
forth or attempted to be set forth in the original pleadinged.R.Civ.P. 15(c)(2). The Supreme
Court has clarified thatn the context of federal habea®peedigs governed by the AEDP#’
oneyear statute of limitations, an amendment to the petition to add untimely claims is permitted
under Fed.R.Civ.P. 15(c)(2) only when the proposed claims “arise from the same s fact
the timely filed claims, and not wheéhe new claims depend upon events separate in ‘both time
and type’ from the originally raised episode®ayle 545 U.S. at 657.In other words, “[a]n
amended petition... does not relate back (and therebyapscthe AEDPAS oneyear time limit)
when itasserts a new ground for relief supported by facts that differ in both timgmnétam
those the original pleading set forthid. at 650.

In the Motion, the petitioneralleges that thelea agreement he signed was a “product of

fraud” becauset violated Tennessee law, which thereby “divested the Tennessee aourts”



jurisdiction to seek a new prosecution. (ECF No. 30 at Page ID # 2031.) However, the
petitioner was subject to a “new prosecution” which, he contends, violated double jeopardy and
his right to substantive due proceskl.Y The new claims related to the petitioner’'s original
guilty plea and the consequences, if any, of that plea. The claims in thelgréjitan relate to
conduct at trial, podtial and on appeal and do not reldate the petitioner's guilty plea.
Although the petitioner argsen the original petition that he should not have beeprosecuted
because the statute of limitations had expired, he bases this argument on thegiaseagend
not on the effects of ehallegedly fraudulent plea agreement. The new cldomsot rely on the
same set of factas the claimraised in theoriginal petition, and th@ew claimsdiffer in time
and typefrom the claims in the original petitiorAccordingly, thenewclaimsdo not relate back
to the original petition and are tintrred

. Futility

Even if thenewclaims were not the-barred, thegditioner would still not be permitted to
amend thepetition kecause doing so would be futile. In determining whethgradaot leaved
amendthe ourt considers, among other thingg)ether there has beefulndue delay in filing,
lack of notice to the opposing party, bad faith by the moving party, repeated failuneeto c
deficiencies by previous amendments, undue prejudice to the opposing party, and futility of
amendment.Coe v. Bell 161 F.3d 320, 341 (6th Cir.1998) (quotiBgooks v. Celeste39 F.3d
125, 130 (6th Cir.1994 Where Petitioner raises a procedurally defaulted clammendment
would befutile and themotion to amend &y be denied.Wiedbrauk v. Lavignel74 F.App’x
993, 1001(6th Cir. 2006).

The petitioner dd not raise th@ewclaims on dect appeal omn his state postonviction

proceedings.As such, tleseclaims areunexhaustedHowever, because he completedikade



postconviction emedies in state court, thetiioner has exhausted his state remedies; there is
no other procedure under Tennesseetlat would allow him tgresent thenew claims to the
state courts SeeTenn. Code Ann. 430-102(a). As a rault, the new claims are considered
exhausted but proceduralharred See Cone v. Belk43 F.3d 961, 967 (6th Cir. 200@jting

Coleman 501 U.S. at 7553), rev'd on other grounds, 535 U.S. 635 (2002nncluding that

“[i] f the claims presented ihe federal court were never actually presented in the state courts,
but a state procedural rule now prohibits the state court from considering thectgithe are
considered exhausted, but are procedurallyeblahr
Where, as here, theefitioner failedto canply with state procedural rideequiringthe
timely presentation of constitutional clanhewaived the right to federal habeas corpus review
of thoseclaims, “absent a showing of cause for the rmmmpliance and some showing of actual
prejudice reslting from the alleged constitutional violationNainwright v. Syke€133 U.S. 72,
84 (1977);accord Engle v. Isaacd56 U.S. 107, 129 (1982je€ognizing that dny prisoner
bringing a constitutional claim to the federal courthouse after a statedual default must
demonstrate cause and actual prejudice before obtaining relief.”)
In all cases in which a state prisoner has defaulted his federal claims in state cou
pursuant to an independent and adequate state procedural rule, federal habeas
review ofthe claims is barred unless the prisoner can demonstrate cause for the
procedural default and actual prejudice as a result of the alleged violation of
federal law, or demonstrate that failure to consider the claims will result in a
fundamental miscarriage justice.
Coleman v. Thompsp®01 U.S. 722, 750 (19913ee also Ylst v. Nunnemak&01 U.S. 797,
801 (1991)(concluding that“[w] hen a statéaw default prevents the state court from reaching
the merits of a federal claim, that claim can ordinanbt be reviewed in federal court.”)

Therefore, to excuseish procedural defaultof the new claims, the petitioner must first

demonstrate cause foisHailure to presenthemto the state courts. “[T]he existence of cause for



a procedural default must ordinarily turn on whether the prisoner can show tleabbjautive
factor externato the defense impeded counsel’s efforts to comply withStlages procedural
rule.” Murray v. Carrier, 477 U.S. 478, 488 (1986).

The petitioner does nallege any cause ffdnis failure to raise theewclaims in the state
court. Even if the petitioner were to allege thatdppellateor state postonviction counseis
to blamefor his failureto raisethenewclaims in the state couon direct or collateral revievhe
still could not show cause sufficient to overcome the procedural defdyh] petitioner
[ordinarily] cannot claim constitutionally ineffective assistance of selinat “state post
conviction proceedings” because “[tlhere is no constitutional right tateomney” at those
proceedingsColeman v. Thompsprb01 U.S.at 752. As such, attorney error in state post
conviction proceedings “cannot constitute cause to excuse [a] default in fedezakfild. at
757.

In Martinez v. Ryan132 S.Ct. 1309, 131&012),, the Supreme Court “qualified” the
general rule set forth i@oleman holdingthat

[w]here, under state law, claims of ineffective assistance of trial counstlba

raised in an initialeview collateral proceeding, a procedural default willbsota

federal habeas court from hearing a substantial claim of ineffective assistance at

trial if, in the initialreview collateral proceeding, there was no counsel or counsel

in that proceeding was ineffective.

Martinez 132 S.Ct. at 1320.

4 In Trevino v. Thaler133 S.Ct. 1911 (2013) the Supreme Court narrowly expanded the holding
in Martinezto cases in whichstate procedural law does not expressly prohibit a defendant from
raising an ineffectivassistance claim on direct appdhlt] the states ‘procedural framework,

by reason of its design and operation, makes it highly unlikely in a typical casedéfandant

will have a meanigful opportunity to raise a claim of ineffective assistance of trial counsel on
direct appeal’.” West v. Carpenter790 F.3d 693, 697 (6th Cir. 201%grt. denied sub nom.
West v. Westbrook436 S. Ct. 1456, 194 L. Ed. 2d 557 (20{§)oting Treving 133 S.Ct. at
1921).
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Thus, “[ijnacequate assistance of counsel at init@aliew collateralproceedinganay
establish case for a prisoner’s procedural defaultao€laim of ineffective assistaneg trial. Id.
at 1315 (emphasis added)he Sixth Circuit hasstrictly enforced the limitatin on the scope of
Martinez explaining that “[w]e will assume that the Supreme Court meant exactly what it
wrote.” Hodges v. Colsqn727 F.3d 517, 531 (6th C013) (holding that ineffective assistance
of postconviction counsel did not excuse default of substantive meatapetence claim or of
ineffectiveassistace-ofappellatecounsel claimf The petitioner seeks to amend the petition to
add the new claimseither of which is claim forineffective assistance of trial couws Thus,
Martinezcamot save thseclaims.

The petitionerwould fare no bettereven if he argued thamneffective assistance of his
appellate counsel was the “cause” for his procedural default oiethielaims. As noted above,
to show cause sufficient to excuse a failireaisethe new clairs in state courtthe petitioner
must point to “some objective factor external to the defense” that preventecohmaising the
issue inthe state court Murray, 477 U.S. at 488.Factors that may establish cause include
interference by officials, attorney error rising to the level of ineffective assistof counsel, and
a showing that the factual or legal basis for a claim was not reasonably availaiptinovic v.
Eberlin, 617 F.3d 833, 837 (6th Cir. 2010) (citirtargrave-Thomas v. Yukinsg374 F.3d 383,
388 (6th Cir. 2004)quotingMcClesky 499 U.S.at 493-94(quotations omitted)). However t
serve as cause to excuse the default, a claim of ineffective assistappeldtecounsel must

be properly exhaustedzdwardsv. Carpentey 529 U.S. 446, 453 (2000) he etitionerhas rot

>Very recently, the Supreme Court confirmed its hesitance to expand the stépeioéz. See
Davila v. Davisl37 S.Ct. 2058, 2065 (2017) (statihg “[p]etitioner asks us to extemdiartinez
to allow a federal court to hear a substnbut procedurally defaulted, claim of ineffective
assistance of appellate counsel when a priseiséate postconviction counsel provides
ineffective assistance by failing to raise that claim. We decline to do so.”)
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raised alaimfor ineffective assistance of appellate counsel in the statesdgawbnnection with
his convictions at trial Thus,even if he tried to establish “cause” by arguing indifec
assistance of appellate counsel, he could not prevail becanaeri@ nowexhausthis claim in
state court As explained above, suchckim would beconsidered exhausted, uiocedurally
defaulted.See Cone243 F.3cat 967. As a resultfor the petitioner to use claimfor ineffective
assistance of appellate counsel as “catise’his failure to exhaughe newclaims, he would
first need tomeet the “cause” and “prejudice” standard for the claim of ineffective assistance of
appellate counsetself. See Edwards529 U.S. at 46-53 (holding that theffective assistance
adequate to establish cause for the procedural default of athereonstitutional claim istself
an independent constitutional claimrind we held in[Murray v. Carrier, 477 U.S. at 488-89]
that the principles of comity and federalism that underlie our longstanxiiragigtion doctrine-
then asnow codified in the federal habeas statute, see 28 U.S.C. 88 2254{b)edajrethat
constitutional claim, like others, tze first mised in state court(emphasis in original).

Because the new claims were never raised in the state court and the petitioner has
avenue by which to raise them in state court and because the petitioner hae titgkt not to
mention establishcause for his failure to raise the new claims in state court, the new clams ar
procedurally defaulted and amendment would be futile.

Finally, even if the new claims were not procedurally defaulted, amendnoeshd wtill
be futile because the new claie® meritless.

It has long been settled ., that the Double Jeopardy Clawssgeneral prohibition

against successive prosecutions does not prevent the government from retrying a

defendant who succeeds in getting his first conviction set aside, thdinagih

appeal or collateral attack, because of some error in the proceedings leading t
conviction.
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Lockhart v. Nelso488 U.S. 33, 381988)(citing United States v. Balll63 U.S. 662, 16 S.Ct.
1192, 41 L.Ed. 300 (1896) (retrial permissible followregersal of conviction on direct appeal);
United States v. Tate877 U.S. 463, 84 S.Ct. 1587, 12 L.Ed.2d 448 (1964) (retrial permissible
when conviction declared invalid on collateral attackikewise, the Double Jeopardy Clause
does not prevent rettjawhere, as here, a criminal defendant is successful in challenging a
conviction based upon a guilty ple&ee United States v. Mouldd41 F.3d 568, 571 (5th Cir.
1998) (recognizing that' [w]hen a defendant repudiates the plea bargain, either bgrawting

the plea or by successfully challenging his conviction on appeal, there is no dopblelye(or
other) obstacle to restoring the relationship between the defendant and stakessedifpeior to

the defunct bargain™)United States v. Dyerl36 F.3d 417, 429 n.29 (5th Cir. 1998pfting

that “[i]f a plea of guilty is withdrawn, or a plea agreement is abrogated, double jeopardy
principles do not proscribe the imposition of a harsher punishment idéfiendant is re
convicted”); United States v. Poddd 05 F.3d 813, 8147 (2nd Cir. 1997)récognizing that

“[t] he numerous cases that consider this issue [of whether the double jeopardy claase appl
when a defendant has withdrawn or successfully challenged his plea of guiltg] Vil
apparenunanimity that when [the] defendant repudiates the plea bargain, either by witigirawi
the plea or by successfully challenging his conviction on appeal, there is no dophieiye.. .
obstacle to restoring the relationship between defendanthensta¢ as it existed prior to the
defunct bargain?); see alspUnited States v. Whitely59 F.2d 327, 332 (4th Cir. 1985), cert.
denied, 474 U.S. 873, 106 S.Ct. 196, 88 L.Ed.2d 164 (1985) (“After a guilty plea has been set
aside, neither retrial nor an inased sentence infringes the rights protected by the double
jeopardyclause”) (citing North Carolina v. Peare, 395 U.S. 711, 7121, 89 S.Ct. 2072, 23

L.Ed.2d 656 (1969)).
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Here, the TCCA determined, on appeal from the denial of the petitioner®mpdat
habeas corpus relief, that the petitioner would be entitled to withdrawittis gea if the illegal
sentence was a material element of the petitioner’s plea agreement. Od,dmdrabeas court
concluded that the illegal sentence was a matet@ainent of the plea agreement and the
petitioner was permitted to withdraw his pledhe Double Jeopardy clause was not violated
when the State subsequently prosecuted the petitiddee. Delgado v. Florida Dep'’t of Corr.,
659 F.3d 1311, 13225 (11th Cir. 2011)explaining that'[jJeopardy is said todttach when a
defendant isput to trial. But the protection of the Double Jeopardy Clause by its terms applies
only if there has been some event, such as an acquittal, whicimaees the original jgmardy
. ... [T]he Supreme Court has determined that most appellate reversals of convictions do not
gualify as such terminating events because the criminal proceedingstdtahaccused have
not run their full courseln other words—and particularly in light of the fact that the defendant
was theretofore under a verdict of guiiin a very real sense, the defendant was never out of
jeopardy. Since it stands to reason that a defendant cannot be put in jeopardy a second time
when his original jeopdy has yet to endyetrying a defendant who succeeds in having his
conviction set aside on appeal or collateral attdolds not offend the Double Jeopardy Clduse.
(internal citations and quotation marks omitted).) Thus, the petitioner’s double jgcfand is
meritless and amendmentaddthis claim would be futile.

The petitioner’s claim that his substantive due process rights were viokated e
prosecution, is likewise without meritSubstantive due process prevents the government from

engaing in conduct that shocks the conscience or interferes with rights implibe iconcept of
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ordered liberty.” Prater v. City of Burnside, Ky.289 F.3d 417, 431 (6th Cir. 2002).
“Substantive due process serves the goal of preventing governmental power fromseelirigr
purposes of oppression, regardless of the fairness of the proceduresRisieateh v. Cuyahoga
Cnty. Dep’t of Children & Family Serys640 F.3d 716, 728 (6th Cir. 2011) (quotidgward v.
Grinage 82 F.3d 1343, 1349 (6th Cir. 1996)

“Where a particular [aJmendment provides an explicit textual source of cdiostél
protection against a particular sort of government behavior, that [ajmendment, nobrhe m
generalized notion of ‘substantive due process,” must be the guide fgrziagaduch a claim.”
Albright v. Oliver 510 U.S. 266, 266 (1994) (quotitgraham v. Connqr490 U.S. 386, 395
(1989)) (holding that the Fourth Amendment, not substantive due process, provides the standar
for analyzing claims involving unreasonable search or seizure of freensitiand the Eighth
Amendment provides the standard for such searches of prisoners)). If suchnaimamt exists,
the substantive due process claim is properly dismiskkike v. Guevara519 F. App’x 911,
923 (6th Cir. 2013).

The petitioner alleges that his rights under the Fifth Amendment’s ddpardy
prohibition were violated, thusthe Fifth Amendment provides an explicit source of
constitutional protection tthe petitionerconcerning hisclaim that reprosecution wlated his
constitutional rights.Accordingly, he petitioner’'ssubstantive due process claigncoterminous
with his double jeopardy claim and is, likewiseeritless Consequently, amendment to dtd

new clains would be futile.
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Conclusion
Based a the foregoingthe petitioner's motion to amend the petitigeCF No. 30)will
be denied. The petitioner's motion to ascertain status of motion will be denied as mGbt. (E
No. 33.) This matter is now fully briefed. Theurt will issue alecisionassoon as practicable.

ENTER this 24 day of November 2017.

i oy —

ALETA A. TRAUGER &
LUNITED STATES DISTRICT JUDGE
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