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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CEDRIC JONES, )
)
Petitioner, )

) No. 3:16-cv-02631
V. )
)
GRADY PERRY, Warden, )
)
)
Respondent. )

ORDER

Pending before the Couit apro se“Motion to be Released Pending Reviefiled by
Petitioner Cedric JonégDoc. No. 210)Petitioneris an inmate of the South Central Correctional
Facility in Clifton, Tennessee. Hesksto be released on bompending theCourt’s decision on his
petition for the writ of habeas corpus pursuant to 28 U.S.C § 2254.

By Order entered on May 15, 2020, the Court directed Respondent to respond to
Petitioner’'s Motion. (Doc. No. 212). Respondent filed his response on May 28, 2020. (Doc. No
214), and the matter is nawpe for the Court’s review.

l. Background

On March 6, 2013, Petitioner was convicted by a Davidson County jury of three counts of
aggravated rape, one count of aggravated sexual hatteryne count of aggravated kidnapping
of his fourteeryearold daughter. He was sentenced to a total effective sentence ofsthidg
years in prison. State v. Jones, No. M20D520CCA-R3-CD, 2016 WL 3621513 (Tenn. Crim.

App. June 29, 2016perm. ap. denied(Tenn. Sept. 22, 2016). Petitioner appeakatd the

! There are a number of other motions pending in this case, which thewilbaddress in duéme. The
Court expedited review of the instant motion due to Petitioner'sestdar immediate release based on
COVID-19 concerns.
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Tennessee Court of Criminal Appeals affirmed his conviction and sentence on June 2B.2016.
The Tennessee Supreme Court denied his application for permission to appeatorb&epe,
2016.1d.

On September 12, 2017, Petitioner filed a pro se motion forqoosiction relief in the
Criminal Court of Davidson County, Tennessee. (Doc. T8t 4). On August 1, 2019, the trial
court denied Petitioner’s motion for paginviction relief. (bc. No. 179 Attach. ). Petitioner
did not appeal the denial.

On October 3, 201 etitionerfiled a pro se petition for a federal writ of habeas corpus
under 28 U.S.C. § 2254 challenging his convictions and sent@we No. 1).On October 25,

2016, Petitioner filed an amended petition for writ of habeas corpus. (Doc. No. 11). On February
14, 2017, Petitioner filed a supplemental for writ of habeas corpus. (Do2NdOn March 6,

2017, Petitioner sought to voluntarily dismiss ¢tese, and the Court dismissed the case without
prejudice by Order entered on March 8, 2017. (Doc. No. 27).

On March 20, 2017, Petitioner filed a motion to reoffga action(Doc. No. 31), and
Respondent filed a motion to dismiss for failure to exhaust state remedies. (Doc. NecaRsé3
Petitioner had not responded to Respondent’s pending motion to dismiss, the Court ordered
Petitioner to file a response, if desired, specifically addrgsghether he was in the process of
exhausting his available state court remedies or whether he intended to proceed only on the
exhausted claims in the petition. (Doc. No.at2l). Petitioner responded by filing a “motion to
amend petition to present only exhausted claims to the Federal District Court ot gra
contiruance.” (Doc. No. 76). On February 18, 2018, the Court granted Petitioner's motion to
reopen his case but held the petition in abeyance pending Petitioner’'s exhaustion & baugtat

remedies. (Dod\No. 80).
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On September 23, 2019, the Court granted Petitioner's motion to reopen ha tteese
conclusion of his state court proceedings. (Doc. No. 156). In the same Order, the Coutt grante
Petitioner's motion to amend his petitifldoc. No. 148)asa supplement to the original petition.

The Court directed Respondent to file an answer, plead or otherwise respond to the amended
petition in conformance with Rule 5, Rules § 2254 Cases, within 30 days of receipt of the
Court’s Order. Id. at 2).

Pditioner later filed a document entitled “Supplemental/Amended Petition.” (Doc. No.
161). Respondent filed an answer on December 12, 2019. (Doc. NoB¥80)der entered on
February 10, 202Ghe Court found that, given the many amendments and supplements filed by
Petitioner spanning a thrgear period, all parties would be best served by designating Petitioner’'s
most recently filed petitior-“Supplemental/Amended Petition” filed on October 15, 2683
the governing petition in this cag®oc.No. 193 at 45). The Courtexplicitly held that no further
amendments or supplements would be permitied.a¢ 5). The Court permitted Respondent to
submit an amended answer to the “Supplemental/Amended PetitioallawddPetitiorer tofile
a response, if desired, tioeamended answend()

Petitionerthenfiled a pro se “Motiorio be Released Pending Reviawwhich heasksto
be released on bonpending theCourt’s decision on his Section 22pétition (Doc. No. 210).
According to Petittner,he should be released pending the determination of his federal habeas
corpus petition because “he has a meritorious claim in Doc. 161 at ground six” andrtimxéngo
circumstancs] exist in this petition via COVIEL9.” (Doc. No.210at 1). Petitioner asserts that
he is at high risk of contracting the novel coronavirus disease (“CQ¥9IPbecause he is%il-
yearold African-American malevho takes medicatiofor high blood pressure and allergigsl.

at 2. Petitioner alleges that he is unable to socially distance himself at least six feetisrom h
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cellmate while confined in his cefrurther, Petitioner claims that the orders from the Governor of
Tennessee and the President oflimted States create an exceptional circumstavareanting

his releasg(ld. at3). Petitioner requests to be released pending review “on personal recognizance,
without surety” and “any other relief allowed by Federal and Stateda(d’ at 13).

Respmdent opposes Petitioner's motion on grounds that Petitioner has not alleged a
substantial claim of law in his habeas petition and the CGMIPandemic is not an exceptional
circumstance as applied to Petitioner. Respondent points ouh#&iB¢nnessee Department of
Correction (TDOC) has established protocols to protect prisoners and prison officials from
contracting and spreading COVID-19. (Doc. No. 214).

. Standard

A federal district courhas “inherent authority” to grant bond to a habgetstioner while

his petition is under review. Nash v. Eberlin, 437 F.3d 519, 526, n.10 (6tR00B). But that
authority is narrow. “Since a habeas petitioner is appealing a presumptivielystae court
conviction, both principles of comity and commeense dictate that it will indeed be the very
unusual case where a habeas petitioner is admitted to bail prior to a decision entharthe
habeas casel’ee v. Jabe989 F.2d 869, 871 (6th Cir. 1993). Before and during trial, the accused

enjoys a presumption of innocence, and bail is normally granted. Glynn v. Donnelly, 470 F.2d 95,

98 (1st Cir.1972). However, the presumption fades upon conviction, with the State acquiring a
substantial interest in executing its judgmeldt. This combination of factors dictates a
“formidable barrier” for prisoners seeking interim release while they pursue dbkateral

remediesld.

2 Petitioner also requests that “he be refunded the fees for the illegal dmg teatiwere [sic] not on the trial co'sr
bond ORDER so that he can use it for any purpose he chooses.” (Doc. No. 210 at 13)r Hbigenegjuest is not
pertinent to Petitioner’s instant motion for release pending the reviews &deral habeas petition. Any challenges
Petitioner wishes tmount concerning his state bond proceedings must be imatie court.
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“In order to receive bail pending a decision on the merits, prisoners must lie abtav
not only a substantial claim of law based on the facts surrounding the petition but alsa¢ineexis
of ‘some circumstance making [the tiom for bail] exceptional and deserving of special treatment

in the interests of justicé.Dotson v. Clark, 900 F.2d 77, 79 (6th diR90) (quoting Aronson V.

May, 85 S.Ct. 3, 5(1964) (Douglas, J., in chambers}ven where the Court concludes that a
petition raises a substantial question of law, “[m]erely to find that there is @stiisquestion is
far from enough.Leg 989 F.2d at 871 (quoting Glynn, 470 F.2d 95, 98).
1. Analysis

The CourtacknowledgesPetitioner’'s concerns and the sthat COVID19 poses to
incarcerated individuals. At the same tirttee Courtnotesthat many nosprisoners face similar
risks of exposure to COVH29 due to the nature of their jobs, their caregiving responsibilities,
their housing or lack of housing, and their transportation needs. Further, the Court is thatdful t
Petitioner has been convictefimultiple serious crimes and is servingeagthy sentenceHe is
now attacking his convictions in a collateral proceeding. As such, in order to receivendaipgpe
a decision on the merits, Petitioner must be able to show “a substantial claimkzded on the
facts surrounding the petition” and the existence of exceptional circumstanceg faktioner’s
motion “deseving of speial treatment in the interests of justi¢eDotson 900 F.2d 77, 79
(quoting_Aronson, 85 S. Ct. 3).5

First, Petitionemases his request @@laim 6 of his “Supplemental/Amended Petition”
(Doc. No. 161) in which he assettsat he was denied ineffective assistance of trial counsel.
Specifically, in Claim 6, Petitioner alleges that trial counsel was ineffectiviaifimg to impeach

a witnessto file a written motion for review in the ttieourt when he failed to appe#w challenge
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Petitioner’s bongto object to the trial judge coercing Petitioner’s guilty pladto challenge two
of the jurors. [d. at51-52).

The parties disagree as to whether Petitioner exhausted this arhainf he did not,
whether he has established cause and prejudice for the default or has demonstrdted actua
innocence to excuse the default. However, the Court need not resolve this isslieisiowt
necessary for the Court tietermineat this timewhetherClaim 6 presents a substantial claim of
law because Petitioner has not established the existence of a circumsa&ireg his motion for
release pending review of his habeas petition exceptional and deserving of speciahtreathe
interests of juste.

Petitionerdoes not assert that he has COMI® Petitioner states that he is an Afriean
Americanmale whotakes medication fdnigh blood pressurand allergieswhich puts him in a
highisk categoryor contracting COVID19. He does not provide any additional details regarding
his physical conditiorOtherfederaldistrict courts havéiledto find an exceptional circumstance
warrantingpre-decisional release where petitioners suffered from moi@usenedical conditions

during the COVID19 pandemic. For example, in Jefferson v. Ohio, No.-814879, 2020 WL

1983065 (N.D. Ohio Apr. 27, 2020), the petitioner sought release pending the court’s decision on
his habeas petition, alleging that he alrelhdg tested positive for COVHD9 and suffered from

the pre-existing conditions of bronchitis and epilepdyat *21. The United States District Court

for the Northern District of Ohinotedthat, “although the Court is very aware of the serious threat

to public safety posed by COVID9,” the petitioner “had not demonstrateatthis particular
circumstances constitute[d] ‘exceptional circumstances justifying speatheet in the interests

of justice™ because the petitionert®nditions were “not so unusual that they would warrant the

extraordinary measure of granting releasil.” at *22. Likewise, in_Titus v. Nagy, No. 2:18v-

6

Case 3:16-cv-02631 Document 216 Filed 06/03/20 Page 6 of 9 PagelD #: 4175



11315, 2020 WL 1930059 (E.D. Mich. Apr. 21, 2020k petitioner asserted that he was at high
risk of contracting COVIBL9 because he was six@yght years old and recently recovered from a
monthiong respiratory infection. Like Petitioner Jones, he alleged that sociahciisfy was not
possible in prison and he requested release on his own recognizance and without a cé&dh bond.
at *2. Petitioner Titus, howevediso alleged that ninetyiree inmates and several staff members

at his fadity had tested positive for COVH29.1d. The United States District Court for the Eastern
District of Michigan denied’itus’s emergency motion for bond concluding that, “even assuming
Petitioner had stated a substantial claim in his habeas petitiargritention that he may become

il with COVID-19 at some future time does not create an exceptional circumstance warranting

release on bondld. at *4.See als@entofanti v. NeverNo. 2:13cv-01080JAD-PAL, 2020 WL

2114360, at *2 (D. Nev. May 4, 202@F)nding thatno extraordinary circumstances were present
for bail where a habeas corpus petitioner had been diagnosed with stage four Hodgkin’s
lymphoma, received twelve rounds of chemotherapy, suffered from diminished lung capacity, and
suffered from a possible undiagnosed heart condition

FurthermorePetitionerhas not demonstrated that the Stftd@ennessees unwilling or
incapable of protecting him by taking precautionary meastii2®C has conducted COVH29
testing on its employees and over 20,000 inmates. Tenn. Dep’t Corredd@( and TDH
Testing Results for Corrections Employees, https://www.tnagoréction/news/2020/4/12/tdoc-
andtdh-estingresultsfor-correctionsemployees.html (last visited May8,22020); Tenn. Dep't
Correction, TDOC Inmates COVHD9 Testing,https://www.tn.gov/content/dam/tn/correction/
documents/TDOCInmatesCOVID19.pdhst visited May 8, 2020). In response to the COVID
19 pandemic, TDO®@as produced and delivered over 93,000 masks to staff, inmates, county jails,

and health care workers. Tenn. Dep’'t Correction, TDOC Takes d®villctions for Inmate
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Population, https://wwwitgov/correc-tion/news/2020/4/17/tdtakescovid-19-actiondor-
inmatepopulation.html (last visited May822020). Additionally, disinfection and safety measures
are ongoing at all facilitiesd. TDOC has implemented extensive protocols to ensure the safety of
other inmates when an inmate tests positive for COYADwhich includes immediate isolation of
the COVID19 positive inmate. Tenn. Dep’t Correction, Frequently Asked Questions Regarding
COVID-19, https://www.tn.gov/correction/frequenigkedquesions-regarding-covid-19.html
(last visited May 8, 2020). Further, as of May & 2020, 1,588 inmates have been tested at
Petitioner’s facility, and O inmates housed at Petitioner’s fadiisyedpositive for COVID19;
1,509 of the Iinmates tested negative, arll test results were pending.
Tenn. Dep’t Correction, Documenthttps://www.tn.gov/content/dam/tn/correction/documents/
TDOCInmatesCOVID19.pdflast visited May 28, 2020)Petitionertherefore has not shovihat
he is incarcerated at a facility that would subject him to an unacceptable incrisksed r
contracting COVID-19.

The Court also takes into consideration Petitioner’s prior conduct with respect to bond.
When Petitioner'scase was bound over to theand jry, his bond was set at $250,000nes
2016 WL 3621513, at *@ etitionerfiled a motion to reduce bond, white courtgranted after a
hearing on June 3, 2012.. SubsequentlyRetitionerwas released on bail with the condition that
he be placed on GPS monitorimg. Histrial was originally scheduled for May 14, 2012, kaiter
removing his electronic monitoring devié&etitionerfailed to appeaid. Petitioner'swhereabouts
were unknown for four dayd. After Petitionemwas apprehended, the trial court revoked his bond.
Id. Petitioner challenged the revocation of his bond on direct appeal, and the statecappetat
found that he had waived the issue, having failddei@ mdion to review the trial court's decision

to revoke his bond in either the trial courimthe appeals courd. at *6-7. Petitioner now insists
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that he failed to appear because he was sick. (Doc. No. 210 at éw&vét, heconcedes that he
removed his electronic monitoring device, failed to appear, and turned himself in folatéays
(id.)

Finally, in Petition€s motion, he alleges that the conditions of his confinement violate the
Eighth Amendment to the United States Constitution and constitute cruel and unusual punishme
The Court previously has informed Petitioner thatCOVID -19 claims relating to hisonditions
of confinement “are not appropriately raised within this habeas action,” and instgatintis

be raised in a federal civil rights action.”d® No. 202at 2. SeeLuedtke v. Berkebile, 704 F.3d

465 466 (6th Cir. 2013)(conditions of confinement claims cannot be raised in federal habeas

corpus proceedinggriting Martin v. Overton, 391 F.3d 710, 714 (6th Cir. 2004H)e Court

directed the Clerk to forward Petitioner the form for filing such an action. Any alegfatons
will not be addressedithin this habeas action.
V.  Conclusion
For all the reasons given above, the Court concludes that, even assuming Petitioner has
stated a substantial claim in his habeas petif@titioner’'s circumstances as describedndb
create an exceptional circumstance warranting release orpeaddhg a decision on his habeas
petition The Court, therefor&ENIES Petitioner’'smotion to be released pending review. (Doc.
No. 210).

IT SO ORDERED.

R WA

WAVERLY RENSHAW JR
CHIEF UNITED STATES DISTRICT JUDGE
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