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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CEDRIC JONES,
Petitioner,
No. 3:16€v-02631

V.

GRADY PERRY, Warden,

N N N N N N N N N N

Respondent.

MEMORANDUM OPINION

Pending before the Court are the followeightpro se motions filed bipetitioner Motion
for Discovery, to have Petitioner's Preliminary Hearing CD Transcribed, anditeorPé&br
Proposed Interrogatories/Request for Admission toRbésponden{Doc. No. 186); Motion to
Take Notice of Judicial Facts (Doc. No. 19dption to Take Notice of Judicial Facts as to Claims
3 andor Doc. No. 161 (Doc. No. 195Motion for an Order Directing the Respondent to Fully
Comply with Habeas Rule 5 (Doc. No. 19B)otion for Relief from a Judgment or Order, Rule
60 (Doc. No. 205)Motion to Take Judicial Notice of Adjudicated Facts and Perjury Committed
by the Respondent (Doc. No. 218hd Secondilotion for an Order Directing the Respondent to
Fully Comply with Habeas Rule 5 (Doc. No. 21A)so pending is #otion to Substitut€ounsel
for Respondent Grady Perry filed by Respondent. (Doc. No. 218).
l. Rule 60 Motion

Petitioner has filed a “Motion for Relief from a JudgmentQwoder, Rule 60” (Doc. No.
205) in which he seeks relief from the Court’s Order of April 1, 2020. (Doc. No. 200). By Order

entered on that date, the Court adopted tlepoR and Recommendation (“R&ROf the
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Magistrate Judge to deny as moot Petitioner's motion for a temporary restrahén{ DRO”).
(id.)

Petitioner filedhis TRO motion in early September 2019, alleging that his-postiction
counselLeAnn Smithhad threatenetb destroyPetitioner’s legal files ihedid not arrange for a
family member or friend toetrieve the files in person. (Doc. No. 150 at 1). In his TRO motion,
Petitioner statthat he “h§d] been unable to locate anyone in Nashville to pick up his legal boxes
and that he Hd] made a diligent effort to have [the files] given to him wiileghe court with
Judge Blackburn and counsel Smith, but both reflise[use State funding to send him his legal
files.” (1d. at 4).By Order entered on September 9, 2019, the Getatenced aunsel’s letter to
Petitioner (attached to Doc. No. 151) whicladeclear that counsel kbanot refused to return
Petitioner’'s legal file to him outright; instead, counseld statel that “it is impossible to
mail/deliver that size of legal documentdd.( Attach. 1 at 2). The Court noted that there may be
facility restrictions as to how many files/boxes Petitioner can possess iallhisosvever, such
restrictions do not make the mailing of Petitioner’s file “impossil{ledc. No. 152 at .2). The
Court then referred Bigoner's TRO notion to the Magistrate Judgdd (at 2).

In an attempt to resolve the problem with Petitioner’s legal files,Magistrate Judge
spokewith Ms. Smith and Respondent through counsel, who conveyed thaVahden had
approveda procedureYywhich Ms. Smith could deliver the boxes of Petitioner’s legal files to the
Tennessee Department of Correctfd®OC) for transportation to Petitioner at his faciliipoc.

No. 188at 2). After Ms. Smithadvised the Magistrate Judfet she had delivedethe files to
TDOC for transportation to Petitionethe Magistrate Judge recommexddn his R&R that
Petitioner'sTRO motion be denied as moot becauRkintiff's request (DE 150) in simple terms

was a request to obtain the files in Ms. Smith’sspasion. It appears that has been accomplished
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and therefore the request and relief he sought is moot (Doc. No. 188 at 2). Petitioner did not
file any objections to the R&R. The Cotinenadopted the R&R of the Magistrate Judge to deny
the TRO motion as moot, finding that “[i]jt appears that Petitioner\sinaeceipt of his legal
file.” (Doc. No. 200 at 2).

Federal Rule of Civil Procedure 60(b) allows a court to relieve a party from la fina
judgment forfive enumeratedeasonor “any other ream that justifies relief. Fed. R. Civ. P.
60(b)(1){6). HowevertheCourt’s adoption of the R&R did not dispose of this action; Petitioner’'s
petition for writ of habeas corpus and several other motions remain peridiegefore,
Petitioner’s instant matin, thoughfiled pursuant taRule 60,does not seek relief from a final
judgment as is contemplated by Rule 60(b).

Nevertheless, district court has the authority to consider a motion for reconsideration
under certain circumstances, both before and after the entry of final judgment. Bedfbre f
judgment, “[d]istrict courts have authority both under [federal] common law and Rug t64(

reconsider interlocutory orders and to reopen any part of a cad€kodriguez v. Tenn. Laborers

Health & Welfare Fund89 F. Appk 949, 959 (6th Cir. 2004) (citing Mallory v. Eyrich, 922 F.2d

1273, 1282 (6th Cir. 1991)). After final judgmentnation for reconsideration “that is filed within
28 days [after judgment] can be construed as a motion to alter or amend the judgment under Rule
59(e), and one that is filed after 28 days can be construed as a motion for reliefdgonent

under Rule 6(b).” In re Greektown Holdings, LLC, 728 F.3d 567, 574 (6th Cir. 2003refore,

the Court will consider Petitioner's motion as a Rule 54(b) motion to reconsider docuntery
order.
First, Petitioner alleges thdiecaus¢he Court did not mail hina copy of the R&Rprior

to its adoption by the Courhe did not have an opportunity timely file objecionsto the R&R
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(Doc. No. 205). The Court has reviewed the docket, and it appears that Petitionecctsaboue
his lack of notice and opportunity to objeEhe Court adopted the R&R by Order entered on April
1, 2020. (Doc. No. 200). For unknown reasons, the R&Rich was entered on January 17,
2020—was not mailed to Petitioner until April 7, 2020.

Petitioner makes clear that, had he been able to object to the R&R, he would have pointed
out thathe received four boxes of legal files from Ms. Sniitlithe boxes did not contain “his
preliminary hearing transcript from General Session Court, case No. 481605 in Nashville
Tennessee’s Court at Davidson County which was said to have been in his files at-his Post
Conviction hearing on 06/05/2019.” (Doc. No. 205 at 2). In thctmissing transcripis the basis
in part for his pending Motion for Discover§poc. No. 186). Petitioner insists that he is entitled
to a transcript of this hearingecauseat supportsat least one claimaised in his federal habeas
petition.

Petitioner concedes that he received four boxes “off the chain bus” on January 13, 2020,
which contained the legal files Ms. Smith had been retaining for Petitioner. (Doc. No. 190 at 2).
Therefore, the relief he sought in his TRO ,hasfact, beenobtained Petitioner however,is
disappointed that the boxes provided by Ms. Smith bt contain the preliminary hearing
transcript he seeksthe same preliminary hearing transcript to which Petitioner has insisted he is
entitled for yearsand has not been able to obtdiut Petitioner iswell aware thathe post
conviction court addressed the transcript issue in open court during several stangs lasanell
as in written orders filed on October 12, 2018, December 4, 201d January 18, 2019, and

determined that “[tlhere was no indication in the record that a transcrip pfeliminary hearing

! Petitioner notified the Court by letter received on April 6, 2020 that he had not receeyl @f the R&R prior to
receiving the Court’s Order adopting the R&R. (Doc. No. 203). One day latet]deHeés Office mailed a copy of
the R&R to Petitioner.
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was requested prior to trial(Doc. No. 179, Attach. 1 at 16l)ikewise, Petitioner is well aware
that Ms. Smithhad advised the Coum 2019that she had been unable to locate a preliminary
hearing transcript (Doc. No. 179, Attach. 1 at 16); tthating Petitioner'spostconviction hearing,
trial counsel testified thate was “not sure” if he had obtained a transcdpuld not locate the
transcript and he had provided Petitioner with all tboe case meerials in his possessioat
Petitioner’s requestvhich would have included the transcript if it exis(Bdc. No. 179. Attach.
1 at 39) andthat the postonviction court noted that, as of August 1, 2019, that “no transcript of
the preliminary hearingds been located.” (Doc. No. 179, Attach. 1 gt #4s disingenuousor
Petitioner to now complain that the legal files forwarded to bynMs. Smithare missing the
transcript thahe knows no one has been able to produce for years.

The Court has carefully considered the objections Petitioner states that he weultbalz
and finds that those objections would have been overruled. The f0dbsr finds that, even
though Petitionewas notgiven an opportunity to object to the R&R prior to its adoption by the
Court, Petitioner is not entitled to relief from the Court’'s Order adopting the. R&Rioner has
received the boxes of legal materials that were the sulifics TRO; therefore he has obtained
the relief he sought in his TRO. Consequently, Petitioner’'s motion (Doc. No. 205) will be denied.
Il. “ Motion for Discovery, to have Petitioner's Preliminary Hearing CD Transcribed,

and a Petition for Proposed Interrogatories/Request for Admission to

Respondent (Doc. No. 186)

A. Discovery and Transcription of CD

Petitioner requests that th€D” of his “preliminary hearing” be transcribed. (Doc. No.
186 at 1, 4. The only compact disc that appears in the state court record is Exhibit 9, which
contains surveillance video footage from the storagewimére Petitioner raped the victirhis

fourteenyearold daughter. Respondent filed this disc on December 20, 2019. (Doc. No. 181).
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After some initial confusion, Petitioner has clarified thatseeks “[a] transcript of his
preliminary hearing from General Sessions Court case No. 481605 ¢as&’ 3604D0-75047
from inquisitors investigative services) be transcribe from General SeSsiom at Nashville,
Tennessee[.]’Poc. No.199at 10). This is the same preliminary hearing transcript that Petitioner
had hoped to find in the legal materials provided to him by Ms. Smith.

To support his contention that the transcript exiBtdjtioner cites t@ single pagehe
attachedo his Supplemental/Amended petition; this page purports to be all or part of a summary
transcript in the “Cedric Jones File” i€aseNo. 360000-75047" ofa preliminary hearing that
occurred on May 3, 2012Doc. No. 161, Attach 5 atl). However, the unauthenticated document
to which Petitioner cites not a part of the state court record. Respondent fikeg tpeliminary
hearing transcripts with the index of the state court record on December 18, 2019. (Doc. No. 178
Attachs. 4, 5,  The dates of those hearings are May 14, 2012 (DoclR®Attach. 4), May 23,

2012 (d., Attach. 5), and June 15, 201d.( Attach.6). None of the case numbers match the case
number of the preliminary hearing transcript Petitioner se€ks. state case number for the
convictionpertinent toPetitioner’s federal habeas action is Davidson CoQ@aiseNo. 2010B-
1532. Poc. Na 178 Attach.1 at 1). If this May 3, 2012, preliminary hearing occurreda
different case, the transcript of the hearing is inapplicable to the preserif,an the alternative,
Petitioner seeks the transcript of a hearing not contained in the state cout Respondent
contends thaPetitioneris not entitled to discovery or to the expansion of the rec@dc. Nos.
198, 208).

Habeas petitioners do not have an automatic right to discdveegohnson v. Mitchell

585 F.3d 923, 924 (6th Cir. 2009). Discovery in habeas cases is controlled by Rule 6(a) of the

Rules Governing Section 2254 Cases in the United States District Courts, wiashrspeertinent
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part that “[a] judge may, for good cause, authorize a party to conduct discovery under thie Federa
Rules of Civil Procedure and may limit the extent of discovery.” R. 6(a), Rules Gov'g § 2254
Cases. “Good cause” is not demonstrated by “bald assertions” or “conclusory atiegati

Stanford v. Parker, 266 F.3d 442, 460 (6th Cir. 2001). Rather, the requested discovery must be

materially related to claims raised in the habeas petition and likely to “resolvecingl fdisputes

that could entitle [the petitioner] to relief.” Williams v. Bagl&80 F.3d 932, 975 (6th Cir. @Q)

(internal quotations omitted) (citirBracy v. Gramley520 U.S. 899, 9689 (1997)). The moving

party bears the burden of demonstrating the materiality of the requested inforidaffurie 6(a)
does not “sanction fishing expeditions based on a petitioner’s conclusory allegdtons.”

Regarding expansion of the record, Rule 7 of the Rules Governing Section 2254 Cases in
the United States District Courts states that “[i]f the petition is not dismissed, tleemuagyodirect
the parties to expand the record by submitting additional materials relating tatibe p&. 7(a),
R. Gov'g § 2254 Cases. Rule 7’s advisory notes state that “the purpose [of the ruksjabl®
the judge to dispose of some habeas petitions not dismissed on the pleadings, without the time and
expense required for an evidentiary hearing.” R. 7, R. Gov'g § 2254 Cases advisory committee’s
note. “Unless it is clear from the pleadings and the files and records that thergesantgled to
no relief. .. [ijt may be perfectly gpropriate. . .for the district court to proceed by requiring that

the record be expandedd. (quotingRaines v. United Stated23 F.2d 526, 5280 (4th Cir.

1970)). Thus, Rule Buggestdhat the Court should not permit expansion of the record if the
pleadings and state court record adequately resolve Petitioner’s claims.

Additionally, if a petitioner moves to expand the record, “the petitioner ought to be subject
to the same constraints that would be imposed if he had sought an evidentiary hSanvagdr

v. Clarridge, 225 FApp'x 366, 375 (6th Cir. 2007kifing Owens v. Frank, 394 F.3d 490, 499
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(7th Cir. 2005)). Therefore, Petitioner must also satisfy the statutory pretegasiculated in
Section 2254(e)(2) to expand the record. Section 2)&)(states:
(2) If the applicant has failed to develop the factual basis of a claim in
State court proceedings, the court shall not hold an evidentiary hearing on the claim
unless the applicant shows that—
(A) the claim relies on-
(i) a new rule otonstitutional law, made retroactive to cases
on collateral review by the Supreme Court, that was previously

unavailable; or

(ii) a factual predicate that could not have been previously
discovered through the exercise of due diligence; and

(B) the facts underlying the claim would be sufficient to
establish by clear and convincing evidence that but for constitutional error,
no reasonable factfinder would have found the applicant guilty of the
underlying offense.

28 U.S.C. § 2254(e)(2)(A]B).

Here,Petitioner alleges that his discovery request is made in relation to hisfalachin
Ground 1, that héwasdenied a FAIR TRIAL because Judge Cheryl A. Blackburn was not
“impartial” during his trial. (Doc. No.199at 2). Petitioner raised th claim on direct appeaand
the Tennessee Court of Criminal Appeddsied the clainon its meritsState v. Jones, 2016 WL
3621513, at*7-8 (noting, among other thingshat Jones “failed to include the transcripts of the
bond proceedings that form the basis of his motions to recuse, precluding our review of the issue
In this case, th€ourt has not yet decidd@titioner’s claims using the pleadings and currenéstat
court record; therefore, at this time, expansion of the record is premature and otedarra

according to Rule 7’s advisory notes. R. 7(a), R. Gov'g 8§ 2254 Gaskslvisory committee’s

note;Floresv. Holloway, No. 3:176cv-002462018 WL 573121, at *4n addition,Petitioner fails

to satisfy the prerequisites set forth in Section 225&eg Samatar 225 F. App’x at 375.
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Consequently, if th€ourt construedetitioner’s requesas a motion to expand the record, the
Court must deny the motion at thimg.

If a claim is properly exhausted in state codigcovery is futilieCullen v. Pinholster563

U.S. 170, 1881 (2011) (holding that “review is limited to the record that was before the state

court that adjudicated the claim on the merit®pore v. Mitchell, 708 F.3d 760, 780 (6th Cir.

2013) (undePinholster habeas courts may not consider additional evidence that was not presented

to the state courts if claim was adjudicated on the mekiier v. Genovese, No. 1:18v-1281,

2018 WL 1053545, at *1 (W.D. Tenn. Feb. 26, 2018) (denying discovery as “futile” under
Pinholsteiif the claim wasadjudicated in state court). PursuanPinholster becaus®etitioner’s
impartial judge/right to a fair triatlaim was adjudicated on the merits by the state court,
Petitioner’s request for any discovery related to this claim must be denied.

In addition, Petitionercontendsthat his discovery request is made in relation to the
“specific factual allegations found in D.E. 186,” where he alleges that LekggMoreland was
biasedagainst Petitioner(Doc. No. 199 at 4).? Petitioner alleges that, durirtus preliminary
hearing, “Former Judge Casey Moreland was bias[ed] because he called thedPéatifpiece of
shit" . . ..” (Doc. No. 199 at 4)As alleged in PetitionerSupplemental/ended petition,
Petitioner asserts that this claim was raised in his pro secpogiction petition as Ground 20.

(Id.) But thisclaim is procedurally defaulted and barred from review.

2 As made clear in Petitionerisanyfilings, he also seeks the preliminary hearing transcript because he believes i
exposes the victim’s contradictory statements regarding whether Petitioneriteaaira fn his possession at the time

he drove the victinto the storagenit. (Doc. No. 186 at 5, 8Petitioneralleges that trial counsel was ineffective by
failing to bring tlese inconsistent statemertsthe jury’s attention. However, in hisotion seeking discovery
Petitioner does not link his request for the discovery of the transcthpstother claim. Therefore, the Court will not
consider the requess it relates to Petitioner’s ineffective assistance of trial counsel claim baghd tailure to
impeach the victim. While reviewing all of the icies raised in Petitioner's Supplemental/Amended petition, should
it become necessary for the Court to consider Petitioner’s request for disobtteeypreliminary hearing transcript

at issue, the Court withke appropriate actioRetitioner need not bmit any additional filings. Doing so will delay

the Court’s resolution of his habeas petition.
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“Before seeking a federal writ of habeas corpus, a state prisoner mustteatralable
state remedies, 28 U.S.C. § 2254(b), thereby giving the State the ‘opportunity to pass upon and

correct’ alleged violations of its prisoners’ federal right®aldwin v. Reese541 U.S. 27, 29

(2004) (citations omitted). “To provide the State with the necessary ‘opportunity,” soaeri
must ‘fairly present’ his claim in each appropriate state court (including a spaesee court with
powers of discretionary resiv), thereby alerting that court to the federal nature of the clé&im.”

(citation omitted);Gray v. Netherland, 518 U.S. 152, 363 (1996) (the substance of the claim

must have been presented as a federal constitutional claim). This rbleehasterpreted by the
Supreme Court as one of total exhaustion. Rose v. Lundy, 455 U.S. 509 (1982). Thus, each and
every claim set forth in the federal habeas corpus petition must have been presdrdedatie t

appellate courtSeePicard v. Connor, 404 U.S. 270, 275 (19&Ee alsdPillette v. Foltz 824

F.2d 494, 496 (6th Cir. 1987) (exhaustion “generally entails fairly presenting the legaltaadl fac
substance of every claim to all levels of state court review”).

Claims that are not exhausted are procedurally defaulted and “ordinarily may not be
considered by a federal court on habeas review.” Alley v. Bell, 307 F.3d 380, 388 (6th Cir. 2002).
“In order to gain consideration of a claim that is procedurally defaulted, a petitionér mus
demonstrate cause aprejudice for the failure, or that a miscarriage of justice will result from the
lack of review.” Id. at 386. The burden of showing cause and prejudice to excuse defaulted claims

is on the habeas petitioner. Lucas v. O’'Dea, 179 F.3d 412, 418 (6th Cir. 1999) _(citing Coleman v.

Thompson, 501 U.S. 722, 754 (1991)).
A petitioner may establish cause by “show[ing] that some objective factonaixte the
defense impeded counsel's efforts to comply with the State's procedurdbrde488. Objective

impediments include an unavailable claim or interference by officials that maddianmap
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impracticable.Ild. Constitutionally ineffective assistance of trial or appellate counsel may
constitute causeMurray, 477 U.S. at 4889. Generally, however, if a foner asserts
ineffective assistance of counsel as cause for a default, that ineffectivaregs@daim must itself
have been presented to the state courts as an independent claim before it may be ubkshto esta
causeld. If the ineffective assistance claim is not presented to the state courts iartherrthat
state law requires, that claim is itself procedurally defaulted and can onlgdasisause for the
underlying defaulted claim if the petitioner demonstrateseand prejudice with respect to the

ineffective assistance claiedwards v. Carpenter, 529 U.S. 446, 452-53 (2000).

Petitioners in Tennessee also can establish “cause” to excuse the procedural dafault of
substantial claim of ineffective assistance dsmonstrating the ineffective assistance of post
conviction counsel in failing to raise the claim in initial review pastviction proceedingSee

Martinez v. Ryan566 U.S. 1, % (2012) (creating an exception @nlemanwhere state law

prohibits ineffetive assistance claims on direct appeéigvino v. Thaler, 569 U.S. 413, 429

(2013) (extendingMartinez to states with procedural frameworks that make meaningful

opportunity to raise ineffective assistance claim on direct ap peal unliseiithin v. Cepenter

745 F.3d 787, 792 (6th Cir. 2014) (holding tN&rtinezand Trevincapply in Tennessee). The
Supreme Court's creationMartinezof a narrow exception to the procedural default bar stemmed
from the recognition, “as an equitable matter, thatithigal-review collateral proceeding, if
undertaken without counsel or with ineffective counsel, may not have been sufficieisute e
that proper consideration was given to a substantial cldvfartinez 566 U.S. at 13. In other
words, Martinezrequires that the ineffective assistance of pomtviction counsel occur during
the “initial-review collateral proceeding,” and that “the underlying ineffeetisgistancef-trial-

counsel claim [be] a substantial one, which is to say that the prisoner muststiateothat the
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claim has some merit3ee id at 1315. ImportantlyMartinezdid not dispense with the “actual
prejudice” prong of the standard for overcoming procedural default first artidbhatbe Supreme
Court inColeman To establish prejudiceg petitioner must demonstrate that the constitutional

error “worked to his actual and substantial disadvantage.” Perkins v. LeCureux, 58 F.3d 214, 219

(6th Cir. 1995) (quoting United States v. Frady, 456 U.S. 152, 170 (1982) (emphasis in original)).

“When a petitioner fails to establish cause to excuse a procedural default, a ceurbtineed to

address the issue of prejudice.” Simpson v. Jones, 238 F.3d 399, 409 (6th Cir. 2000) (citations

omitted).
Because the cause and prejudice standard is not a perfect safeguard against fundamental
miscarriages of justice, the Supreme Court also has recognized a narrow exceft®ooause

requirement where a constitutional violation has “probably resulted” in the donvaétone who

is “actually innocent” of theubstantive offens@®retke v. Haley541 U.S. 386, 39@2004)(citing
Murray, 477 U.S. at 496).

Although the state court case numbers do not match, it is clear that Petitionershasl pur
and state courts have considetredome extenjudicial biasclaims relating to Judge Moreland’s
alleged“piece of shit” comment. Both on direct appeal and in his pasnviction petition,
Petitioner argued that the trial court judge should have recused because of Judgadi4orel
statements and rulings during the earlier bond proceedings and because Petitidiled lza

federal lawsuit againstudge Blackburd On direct appeal, th&ennessee Court of Criminal

3 Petitioner alleges that Judge Moreland presided over the preliminary hearingya®, ®212(during which he
allegedly made the “piece of shit” comment) and Judge Blackburn presigedPetitioner’s trial. Petitioner has
consistently alleged that he did not receive a fair trial in part because JudgbuBhadid not recuse herself after
JudgeMoreland made a derogatory comment about Petitioner during a previous heatidyteethe case. The Court
reiterates that the case number for the purported Moreland preliminary hdeesmpt match the case number for
the convictionsand sentencehalenged by the instant federal habeas petition. Petitioner doeexplatin this
discrepancy.
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Appealscriticized Jonedor waiting almost two years after the bond proceedings to file his first
motion to recuse, filing it the week before the scheduled trial datees 2016 WL 3621513, at
**7-8. Thestate appellate couivund that “neither the trial court’s adverse rulings nor the filing
of a federal lawsuit against the judge are sufficient grotmdsqualify the judge.ld. In addition,

the court noted that defendant failed to include the transcripts of the bond proceedingsdtht for
the basis of his motions to recuse, precluding the court’s review of theldéue.

In his postconviction petition, Petitioner again pointed to Judge Morelaatleged
comment arguing that trial counsel was ineffective by failing to provide Petitioner with aafopy
the preliminary hearing transcript order to prove that the trial judge waiased® (Doc. No. 179,
Attach. 1 at 43). During Petitioner’s pagtnviction hearing, trial counsel testified that he believed
at one point he hagviewedhe preliminary hearing transcript and, at Petitionextgiest, he gave
his case file to him; thus, all materials related to Petitioner’s case, including@lingmeary hearing
transcriptjf it existed,would have been in the box he provided to Petitioner, although trial counsel
could not be sure he everdered the transcripfld.) The postconviction court noted that, to date,
no transcript of the preliminary hearing had been locatket)) However, the court found that, as
it had noted from the bench during the posiviction evidentiary hearing, “téeneral Sessions
proceedings not relevant to the Petitioner’s pasinviction claims.” [d.) The courfurtherfound
that Petitioner had not met his burden of establishing that trial counsel was ineffgcinot

providing Petitioner a hard copy of his preliminary hearing transcript nor had he has shown any

4 As best the Court can discern, Petitioner may be confusing the term “bond proceedimggfeliminary hearing,”
although this confusion does not entirely lexpthediscrepancy in statease numberas detailed hereifrurthermore,
this possible confusion appears to have been shared by other parties to Psetitateiproceedings and the instant
proceedings because Petitioner continues to refer to his “preliminary heariogg bedge Moreland.

5 Again, the Court notes that Petitioner points to a com@ltagedlymade by Judge Moreland in part to support his

claim of judicial bias against Judge Blackburn. The Tennessee Court of Cripimedils did not address this curious
component of Petitionerargumenbn direct appeal, nor did the pasinviction court.
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actual prejudice from the alleged deficiendd. @t 44). The court denied petitioneineffective
assistance of trial counsel claim based omifssingtranscript. [d.)

Petitioner did not appeal the denial of his pamtviction petitiorf Because Petitioner
failed to exhaust his claim to the highest state court, and a state proceupabhibits the state
court from extending further consideration to the claim, the claim is deemed exhbesi@ase
there is no “available” state remedy) but procedurally defaulted from federal habeas ISee
Coleman 501 U.S. at 7533. The time for raising the claim in the state courts has pasSed.
Tenn. Code Ann. 8§ 480-106(g); Tenn. CodéAnn. 88 4030-102(a), (c) (setting ongear
limitations period for postonviction relief). Petitioner is now barred by the pamtviction
statute of limitations and restrictions on successive state petitions from raisiclgitheat this
time.

Pettioner seems to acknowledge his default of this cléboc. No. 161 at 18) and
attempts to excuse his defaojt pointing to the shortcomings of coungéd. at18-20).Petitioner
faults trial counsel for not obtainingr for mislocatingthe preliminary hearing transcript that
Petitionerbelieves supports hjadicial biasclaim. Petitioner alleges th#hat he could not exhaust
his claim ofineffectiveness of trial counsbkecause postonviction counsel was ineffective by
“holding on tohis legal files” which “denied him the opportunity to present his claim . 1d.. &t
19). Thus, it appears that Petitioner is attempting to rely on the alleged ineffedistiase of
postconviction counsel to establish the cause and prejudice necessary to excuse thegbrocedur
default of his clainthattrial counsel was ineffective by failirtg procure the transcript and use it

to support Petitioner’s judicial bias claim

5 In his Supplement&Amendedpetition, Petitionestateshat “the court of criminal appeals denied the petitioner’s
appeals, and interlocutoappeals'telated to his postonviction petition. (Doc. No. 161 at 1®espondenthowever,
maintains thaPetitionerdid notappeal from the denial of his petition for pashnviction relief and the Court has
found no records thereof.
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Martinez permits a petitioner to establish cause to excuse a procedural default of an
ineffective assistance of trial counsel claim by showing that he receiveecinedfassistance by
postconviction counselSee566 U.S. at 9. This holding, however, does not dispense with the
“actual prejudice” requirement established by the Supreme Co@oleman 501 U.S. at 750.
“That is, the petitioner must show both that his pmmstviction counsé$ performance was
constitutionally deficient and that the petitioner waejudiced by the deficiency.” Thorne v.
Hollway, No. 3:14CV-0695, 2014 WL 4411680, at *22 (M.D. Tenn. Sept. 8, 2014) (quoting

Clabourne v. Ryan, 745 F.3d 362, 376 (9th Cir. 2014)).

The Sixth Circuit has directed that a district court considering ineféeassistance of
counsel claims undéviartinezmust first address whether the petitioner can demonstrate “(1) the
absence or ineffective assistance of hisqpostiction counsel and (2) the ‘substantial’ nature of

his underlying [ineffective assistancétdal counsel claims].'Woolbright v. Crews, 791 F.3d

628, 637 (6th Cir. 2015). If the petitioner demonstrates these first two elements, ttbegrdias
established cause to excuse the procedural default, and the district court must newbealete
whether the petitioner can establish prejudice from the alleged ineffective assisthirial
counselld. If the petitioner successfully establishes cause and prejudice, the fina &iethe
district court to evaluate the underlying ineffective aasist of trial counsel claims on the merits.

Atkins v. Holloway, 792 F.3d 654, 659-60 (6th Cir. 2015).

As part of showing a substantial claim of ineffective assistance of trial dpuhse

petitioner must prove prejudice undirickland SeeMcGuire v. Waden, Chillicothe Corr. Inst

738 F.3d 741, 752 (6th Cir. 2013) (“To be successful uiideving, [petitioner] must show a
‘substantial’ claim of ineffective assistance, and this requirement apglie®ll to the prejudice

portion of the ineffective assance claim.” (internal citations omitted)). Undg&trickland a
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petitioner can prove prejudice by showing “that there is a reasonable probduaitityoat for
counsel's unprofessional errors, the result of the proceeding would have been different.”
Strickland 466 U.S. 668, 694.

In many habeas cases seeking to overcome procedural defaulMartdeez it will be
more efficient for the reviewing court to consider in the first instance whethealldgged
underlying ineffective assistance of counsel was “substantial” enough to satisfacthal

prejudice” prong oColeman If not, the reviewing court would have no need to consider whether

the petitioner has established ineffective assistance otpaosiction counsellThorne 2014 WL

4411680, at *23.The Supreme Court has defined this “substantial” showing as requiring a
petitioner to show that the claim has some mbfértinez 566 U.S. at 1-A3 (citingMiller-El v.
Cockrell 537 U.S. 322 (2003)). The threshold inquiry at this stage “does not eeiyuliir
consideration of the factual or legal basis adduced in support of the claims”; rathaythis
required to engage in a preliminary, though not definite, consideration of thetdpréramework

mandated bytrickland Miller—El, 537 U.S. at 336, 338.

Here, Petitionés underlying claims that trial counsel was ineffective for failingdbtain
or retainatranscriptthat supportsPetitioner’sjudicial bias claim. While it is true that, on direct
appeal, the Tennessee Court of Criminal AppegéctedPetitioner’sjudicial bias claimin part
becausehe failed to submit the preliminary hearing transcript, the court offered two other
independenbases for rejecting the claifThus even if trial counsel hagslibmittecthe transcript

on direct appealit is unlikely that theappellate courtvould have reached a different result on

’The state appellate court also rejected Petitioner’s judicial bias clasmd®(1) Jones waitatimost two
years after the bond proceedings to file his first motion to recuisg ifiithe week before the scheduled
trial dateand (2)‘neither the triatourt’s adverse rulings nor the filing of a federal lawsuit againgtitiye
are sufficient grounds to disqualify the judgdones2016 WL 3621513, at **B. Neither of these bases
are affected by the lack of the transcript.
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Petitioner’gudicial bias claimPetitioner therefore cannot ediab that his underlying ineffective
assistance of triadounseklaimis substantiahnd, consequently, Petitioner cannot establish cause
to excuse the procedural default of juidicial biasclaim.

Petitioner alsattempts to establish cause for his procedural default by asserting actual
innocence. Specifically, Petitioner asserts that he is actually innotaggravatekidnapping
because he was not “armed with a wedprnhe time of the crimgDoc. No. 161 aP6). He
alleges that the victim provided conflictistatementsegardingwhether Petitioner’s firearm was
“on his shelf in his studioat the timehe and the victim arrived (Doc. No. 161 at 5d) in
Petitioner'scarwhen he picked up the victimld( citing Doc. No. 178, Attach. 8 at &&%).

Aggravated kidnappinig defined as false imprisonment committed while the defendant is
in possession of a deadly weapon or threatens use of a deadly weapon. Tenn. CEB@SAIB*-
304(a)(5). False imprisonment is defined as knowingly removing or confining another unlawfully
SO as to interfere substantially with the other's liberty. Tenn. Code 8A868-13-302(a). The
removal or confinement of the victim must exceed that which is necessaryoimpish an
accompawing felony, such as rap8tate v. White362 S.W.3d 559, 578 (Tenn. 2012).

A claim of actual innocence is not itself a constitutional claim but instead a gateway
through which a habeas petitioner must pass to have his otherwise barred constitiaiimnal c

considered on the merits. McQuiggin v. Perkins, 569 U.S. 383, 386 (QAR}Xtual innocence,

if proved, serves as a gateway through which a petitioner may pass whether the impsdament
procedural bar . . or ... expiration of the statute of limitationk.”The Supreme Court has
emphasized “that tenable actuiahocence geway pleas are rare: ‘[A] petitioner does not meet
the threshold requirement unless he persuades the district court that, in light@fvtbeidence,

no juror, acting reasonably, would have voted to find him guilty beyond a reasonable ddubt.
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at 128 (quoting_Schlup v. Delo, 513 U.S. 298, 329 (199bhe actual innocence exception is

very narrow in scope and requires proof of factual innocence, not just legal insuffidéncsiey

v. United States, 523 U.S. 614, 623 (1998)alid claim of actual innocence requires a petitioner

“to support his allegations afonstitutional error with new reliable eviderewhether it be
exculpatory scientific evidence, trustworthy eyewitness accounts, or criticatahgsgidence-
that was not presented at triagchlup, 513 U.Sat 324.

Here,Petitioner does not support his clanfmactual innocenceith any new evidencé®n
direct appeal, with respect to the aggravated rape chigesgued that the State failed to prove
thathe possessed a deadly weapon or threatened to use a deadly weapon as is refpimed by
Code Ann. § 3913-304a)(5) because he never pointed the gun at the victones 2016 WL
3621513, at *6Petitioner mw argues, with respect to the aggravated kidnapping chihegehe
victim provided conflicting testimonsegarding at what point on the date of the crimes Petitioner
had the gun with him, which shows he is actually innocent of aggravated kidnapping.

Discussing Petitioner’'s aggravated rape chatbe Tennessee Court of Criminal Appeals
explained, “[a]s for the element of being armed with a weapon, this Court has held tHafribig e
is satisfied when a defendant has a weapon in his actual or constructiveipnssésses 2016

WL 3621513, at *6 (citing State v. Moore, 703 S.W.2d 183, 186 (Tenn. Crim. App. 1885)).

other words, Tennessee law does not require that a defendant employ the weaponlor direct
threaten the victim with the weapon. Thed®rice showed that Defendant had the gun in his
possession, showed it to the victim, placed it in her lap so that she would know it wasdeal, a
threatened to use the gun on himself several times both before and after shSaape As the
appellate court found, “Defendant was clearly armed with a weapon. The evidenceughingly

sufficient to sustain each count of aggravated rape.”
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With respect to Petitioner's aggravated kidnapping charge, on direct appeal, Retitione
arguedthat the victim was not confined and therefore the State had failed to prove that she was
falsely imprisoned as is required under Tenn. Code. Ann.-E33804(a)(5)._ Jonex016 WL
3621513, at *6. Here, however, Petitiorsgspears to argue that he is atly innocent of
aggravated kidnapping because he did not false imprison the victim while he was in pos$ession o
a deadly weapon or by threatening the use of a deadly weapon. As the Court of Criminal Appeals
explained, “Defendant was in possession of a deadly weapon while he confined the victim to the
storage unit.”ld. Petitioner’s argument that the victim, his fourtgearold daughter, gave
conflicting statements regarding whether Petitioner’s gun was with him at the tigetshi® car
or only after he retrieved the gun from a shelf in his storage unit does not support a showing of
actual innocence of the crime of aggravated kidnapping. Petitioner does not argue that he did not
possess a gun while he unlawfully confined the victim to the storagesubstantially interfering
with her liberty. Therefore, Petitioner has not met his burden and has failed notlagtactual
innocence “gateway” through which to excuse his procedural default.

In summary, the preliminary hearing transcript sought byi®®r is not part of the state
court record. Petitioner has not established that the preliminary hearing ocecuthed dase
resulting inthe convictions and sentence challenged by the instant federal habeas. petition
Petitioner is not entitled to an expansion of the record at this time. Neither is Re&imitied to
discovery of the transcripiVhile Petitioner alleges that discoverithe transcriptvould support
his federal habeaslaim that he was denied a fair trial due to Judge Blackburn’s partiality,
Petitioner properly exhausted that clamstate courttherefore, any discovery with regard to that
claim is not permitted herd-urther, Petitioner alleges that discovery of the transevaaild

support higederaljudicial biasclaim, but that claim is procedurally defaulted, and Petitioner has
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not established cause and prejudare actual innocence to excuse the default. Thesefor
Petitioner’'s motion seeking the preliminary hearing transcript will be denied.

B. Discovery ofOther Items

In addition, Petitioneseeks discovergf “the police report in case 20031532 (including
the call made by his wife Angel Jones to them when she called from lowa)”, a dbpywarrants
made against Petitioner, thaher” trial transcript copy thdteAnn Smith has, and a copy of the
“Judge’s List’ showing the Jurors City & Stat@Doc. No.186at 10. These documents are not
included in the state court record as submitted by Respondent.

First, the “other” transcript appears to refer tother copy of theCaseyMoreland
preliminary hearing transcript. (Doc. No. 186 at 10 citing Doc. No. 150). For the reasons set forth
above, Rtitioner is not entitled to discovery of this item.

SecondPetitioner confirms that he now possesses the Judge’'qat. No. 190 at 2).
The Court notes that the Judge’s List is not part of the state court record and wiltaosiokered
by the Courin initially evaluating Petitioner's habeas clairf{d]f the petition is not dismissed,
the judge may direct the parties to expand the record by submitting additional ma¢taiaig to
the petition.” R. 7(a), R. Gov'g § 2254 Casé&kerefore,f the pleadings and state court record
fail to adequately resolve Petitioner’s clainiise Court will determine at that time if the record
should be expanded to include the Judge’s List.

Third, it is notentirelyclear from Petitioner's motion why he requests the discovettyeof
police reportand a copy of the warrantsle states that “[tlhe state committed certain discovery
violations against” him (Doc. No. 186 at&)d mentions “ineffective assistance of courigéd.
at 10). But he does not explain how the police remorthe warrants support hedaims or which

specific claims they supporRequested discovery must be materially related to claims raised in
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the habeas petition and likely to “resolve any factual disputes that could entitle [thengeito
relief.” Williams, 380 F.3d 932, 975 (internal quotations omitted) (ciidngcy, 520 U.S. 899,
908-09). The moving party bears the burden of demonstrategniteriality of the requested
information.ld. Rule 6(a) does not “sanction fishing expeditions based on a petitioner’s conclusory
allegations.”ld. Here, Petitioner has not met this burden. Thus, the Court denies Petitioner’s
discovery request.

C. Interrogatories and Admissions

As to Petitioner’s request for Interrogatories and Admissions, underdt&tle of Civil
Procedure&3(a) and 36, a party may serve on another party up to 25 written interrogatories, which
“may relate to any matter that mag inquired into” in discovery. In a habeas corpus case, a
petitioner requesting leave to propound interrogatories and admissions under Rule 33 and 36 must
attach the proposed requests to the motion seeking leave to conduct discovery. Hab&@#s.Rule
Pettioner requests 25 admissions. (Doc. No. 886112).

First, requests for admission under Rule 36(a) are directed to a."pagn responding
to a request for admission, “[tlhe answering party may assert lack of knovadetigermation as
a reasondr failing to admit or deny only if the party states that it has made reasonable inquiry and
that the information it knows or can readily obtain is insufficient to enable it ta adrdeny.”
Fed. R. Civ. P. 36(a)(4). “Generally, courts are in agreerhabtt‘reasonable inquiry’ is limited
to review and inquiry of those persons and documents that are within the responding party’s

control.” Lieber v. Wells Fargo Bank, N.A., No. 1:0§-2868, 2017 WL 3923128, at *3 (N.D.

Ohio Sept. 7, 2017) (citations omitted). A “reasonable inquiry” in this regard includes
“investigation and inquiry of any of defendant’s officers, administrators, ageniépyeas, . . .

who conceivably, but in realistic terms, may have information which may leadftwnish the
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necessar and appropriate responséd’; see alsdkoden v. Floyd, No. 2:16v-11208, 2019 WL

1098918, at *6 (E.D. Mich. Mar. 8, 2019).
In a habeas corpus case, the proper respondent is the immediate custodian ofther petiti

SeeGilbert v. Ebbert, 895 F.3d 834, 837 (6th Cir. 2018) (citing Rumsfeld v. Padilla, 542 U.S. 426,

435 (2004)). “Where a petitioner challenges his ‘present physical confinement,” gt gEithe
warden of the facility where the respondent is being Held. (quotingPadilla 542 U.S. at 435).
Petitioner presentlis confined at the South Central Correctional Facility, and his petition relates
to his confinement under convictions from the Davidson County Criminal Court directing his
present confinement.

A review of the motia reveals that the matters on whiétitionerseeks admission relate
not to the circumstances surrounding his confinement by W&weleypand corrections personnel.
Instead, his requests involve matters related to his prosecution and his triadprgselt would
appear that these matters are beyond the knowledge of Warden Perry.

No doubt recognizing this,gfitioneragainrequests that the State of Tennessee Attorney
General be added as a respondent in this case. ({Ip.199at 10. In a filing receved by the
Court on May 13, 2020, Petitioner argues that the Gingadyhas permitted Petitioner boclude
the State of Tennessee Attorney General asspondent to this action because the Court
designated DadNo. 161 as the governing petition and,that petition, Petitioner names both
Grady Perry and the State of Tennessee Attorney General as RespbidentdNo. 211 at B).
While it is true that the Court designated Doc. 161as the governing petition in this caseyrthe C

previously has denied Petitioner’s request to “keep” both Grady Perry and the Attorneg Gene

8 In his Supplemental/Amended petition, Petitioner states that “[tjhe reasonakeliigy the State of Tennessee
Attorney General is to avoid future custody, and to hold them accountable for theis @td noractions.” (Doc.
No. 161 at 1).
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of the State of Tennessee as Respondents to this action. (Doc. No. 177). That éstbeddaleas
Rules are clear: the proper sole respondent is the state officer whofibias @istody of the
petitioner. [d. at 2). Here, that state officer Srady Perryand Petitioner’s proposed requests for
admission sdes answers thare beyond the knowledge or controMgérden PerryPetitioner’s
motion for leave to serve requests for interrogatories/admission under Fed. R. CianB.388a)
therefore willbe denied.

[l Motions for an Order Directing the Respondet to Fully Comply with Habeas Rule 5
(Doc. Nes. 196, 215)

Petitioner has filed two motions seeking an order directing Respondent to “fulpty¢om
with Habeas Rule 5. (Doc. Nos. 196, 2Pgtitioner alleges that “Respondent violated Petitioner’s
due process rights in the past when they filed their initial an@@@e. 180).”(Doc. No. 196).
Petitionerfurther alleges

Per Federal Habeas Rule 5, Thaswer must also indicate what transcripts

(of pretrial, trial, sentencing, or pesbnviction proceedings) are available, when

they can be furnished, and what proceedings have been recorded but not

transcribed. The respondent must attach to the answer parts of the transcript tha

the respondent considers relevant. The judge may order that the respondent furnish
other parts of existing transcripts or that parts ofranscribedrecordings be
transcribed and furnished. If a transcript cannot be obtained, the respongent ma
submit a narrative summary of the evidence.
(Id.) In addition, Petitioneralleges that “the trial judge (Cheryl A. Blackburn), and the
State/Respatent, did not FULLY COMPLY with the Courts Order (Doc. 156). She did this to
hide the truth and only submitted what ‘she’ considered relevant. A bias judge will nevdecons
what she has done behind closed doors as ‘relevait’s &gr bias nature. Thefore she must be
FORCED to comply or go to jail with fines(Id.) Petitioneralsoalleges Respondent’s Answer

the Supplemental/Amended Petition (Doc. No. d84hcomplete because it does not address all

of Petitioner'sclaims.
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Pursuant to this Court'©rder (Doc. No. 193), in which this Court designated the
“Supplemental/Amended Petitio(Doc. No. 161) as the governing petition in this case, this Court
ordered Respondent to file an amended ansSyacifically, he Court directed as follows:

Consequently, Respondent is ORDERED to file an answer, plead or
otherwise respond to the petition in conformance with Rule 5, Rul&s2254
Cases, within 30 days of the date of receipt of this Order.

By the same date, Respondent also shall file the lsdengtate court record
relevant to this matter, including the complete trial court record, the complete
record on direct appeal, and the complete trial and appellate court record in
connection with any state petition for collateral relief including, lotifimited to,
transcripts for all proceedings and rulings on any state pet8eetlabeas Rules
5(c) & (d). Respondent’s notice of filing shall include a comprehensive index
indicating the precise location of each distinct part of the relevant recgrdplea
proceedings, pre-trial hearing transcripts, voir dire, each portion of trigahtest,
trial exhibits, jury instructions, verdict, each party’s briefs at each level oahppe
each court’s final ruling on appeal and collateral proceedings, Bte yecord shall
be organized and appropriately indexed, and distinct parts of the record should be
electronically bookmarked for ease of reference in identifying documents relevant
to the state court proceedings.

If Respondent files an answer, the aeswmust comply with the
requirements set forth in Habeas Rule 5. The answer shall address each alleged
ground for relief and shall be fully briefed with citations to the state court record
and to governing Supreme Court precedent. For each claim, theramalleat a
minimum: (1) assert any procedural defenses; (2) identify the clearly estdblishe
Supreme Court precedent governing the claim; (3) state whether the claim was
exhausted in state court; (4) cite the state court’s ruling for exhausted cladns; a
(5) respond to Petitioner’'s argument that he or she is entitled to habeas relief on the
claim with appropriate reasoned legal and factual argument. Failure to comply with
these requirements may result in Respondent being directed to file a newianswer
conformance with these requirements. Respondent may submit a motion to waive
filing of the complete state record if such is not necessary for resolvingstinesi
raised by Respondent’s answer.

(Doc. No. 156 at B).
Respondent filed his amended answer on April 9, 2020. (Do@204). Respondemsserts

that hehas filed the entire state court record with this Couftill compliance with both the rules
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pertaining to Federal Habeas Corpus petitions and with the orders of this Court. (Doc. No. 209 a
5).

Petitioner insists that the state court record filed Respondent is inconpéetdlegeshe
Statewillfully omitted parts of the state court recofdoc. No. 215 at 1). The items Petitioner
alleges are missing arthe preliminary hearing transcript General Session case No. 481605
(Doc. No. 215 at 3)the bond source hearing transcript held on June 3, @@)1the June 22,
2011 bond hearing dnscript(id.); the June 29, 2011 hearimganscript(id.); the July 6, 2011
hearing transcript with former counsel Jeff Goldtfidp); the July 13, 2011 hearing transcript with
former counsel Jeff Goldtra.); “Multiple Status hearings transcripts d¢h&tith former counsel
Elaine Heard irthe trial court (id.); the March 1, 2013 transcripthe Friday before trial when
the petitioner made an oral motion to represent himsekgirad.); “the status hearing transcript
held on June 6, 2014 for the petitioner's motion for new’ tidl); the May 9, 2011*hearing
transcript with testimony from the petitioner's brother about him beih@dl); the June 3, 2011
“hearing transcript testified by counsel as to who is the petitioner's brother making Higidéond
the June 29, 2011hearing transcript where prior counsel Mr. Prichard is in court with the
petitionet (id.); “three of the motions to recuse the trial court July 3, 2013, July 9, 2013, Dec. 12,
2013 and her orders denyinid.); and his pro se pasbnviction brief (Doc. No. 215 at 2).
Petitioner states that he needs these missing parts of the state court régerdytdhe facts
alleged in his pro se petition.” (Doc. No. 215 at 3).

To the extent that any of these items refer torestmapt of the state court proceeding during
which Judge Moreland allegedly called Petitioner “a piece of shit”, the Court hassaditieat
transcript herein and does not consider any such transcript to be a missing itehe fstetet court

record.

25
Case 3:16-cv-02631 Document 223 Filed 06/23/20 Page 25 of 29 PagelD #: 4250



Upon review of the state court record filed by Respondespppears that some of the items
Petitioner claims are missing were, in fact, filed by Respondenh as Petitioner's motion to
recuse filed on July 3, 201E5€eDoc. No. 178, Attach. 2 at 4-L.7However, the Court has been
unable to locate each item identified by Petitioner as misgitigough Respondent is only

required to file the complete state court recaglevant to this mattér(Doc. No. 156 at -B)

(emphasis addedRespondent has nasserted that hexcludedcertain parts of the state court
record because he deemed them irrelevant to this proceeding. And wisilenlikely that
transcripts exist for all of the pteal matters referenced by Petitiorserd that all such prtial
matters are relevant to this maftBespondent does not assert that no such transcriptsoexist
explain why certain excerpts of the transcripts, if they exist, are not inelyoldicularly
considering Petitioner’s vigorous objections to the completesfabg state court record filed by
RespondentSeeRule 5(c)(requiringa respondent to “attach to the answer parts of the transcript

that the respondent considers relevanDellingerv. Bell, No. 3:09cv-104,2010 WL 3431766

at *4 (E.D. Tenn. Aug. 31, 2010) (granting in part and denying in part petitioner's motions
requesting to review the untranscribed portions of his state court proceedings aedStat¢ to
pay for the transcription).

Additionally, the Court notes that there appear to be some irregularities inrpefithe
state court record. For example, Respondent indicates that Exhibit 19 to Docket No. 178 is a
“Order Denying Petitioners Pe§tonviction Relief Petition, filed August.” Howevehe attached
doaument is actually an order of the Tennessee Supreme Court denying Petitioneraiapplic

for permission to appeal the denial of his direct appéedl) Likewise, although Respondent filed

9The Court is able to ascertain thizis order denies Petitioner’s application for permission to appeal the denisl of hi
direct appeahnd not the denial of an application for permission to appeal the denial of Petitionersgowéttion
petition because the order is stamped received by the Clerk of the Courts antfeeft2, 2016 (Doc. No. 178,
Attach. 19 at 1), which is the date that the Tennessee Supreme Court denied petitical tbappaial of Petitioner’s
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the order denying Petitioner’s peasinviction relief petitioron the day after the rest of the state
court record (Doc. No. 179), Respondent did not file Petitioner’s petition fecpaosiction relief,
which seems an appropriate document to include if Respondent deerorder denying the
petition relevant.

Underthese circumstances, Petitiondvistions for an Order Directing the Respondent to
Fully Comply with Habeas Rule 5 (Doc. Nos. 18&l 215Wwill be granted as follows. The Court
finds that it is appropriate to require Respondent to respond more thoroughly to Petitioner’s
allegations that certain enumerated items are missing from the state court reabriyfile
Respondent and that these items are relevant to this nhatesponding, Respondent shall direct
the Court and Petitioner to any of @léegedly missing items that are included in Docket Nos. 178
and 179%nd weresimply overlooked by the Court and Petitioner; shall rename and/or refile any
documents that presently are misidentified on the docket; shall address whethesdimg mi
enumerted items arél) relevant and?2) fairly constitute a part of the record under Rol& the
Rules Governing Section 2254 in the United States District Courts; and, withl riegéne
transcripts, shall address whether the transcripts exist and, if not, waeyhaudio recordings of
the proceedings at issue exist.

V. Motion to Take Notice of Judicial Facts (Doc. No. 190Motion to Take Notice of
Judicial Facts as to Claims 3 and or Doc. No. 161 (Doc. No. 198Jotion to Take
Judicial Notice of Adjudicated Facts and Perjury Committed by the Respondent
(Doc. No. 213)

Petitioner has filedhreemotions asking the Court to take notice of judicial faEederal
Rule of Evidence 201 governs judicial notice of adjudicative facts. The Rulelevant part,

providesthat “[tihe Gourt may judicially notice a fact that is not subject to reasonable dispute

direct appealJones 2016 WL 3621513, at *1. Further, there is no record that Petitioner appealed theflbisa
petition for postconviction relief.
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because it(1) is generally known within the trial court's territorial jurisdiction; (@) can be
accurately and readily determined freources whose accuracy cannot reasonably be questioned.
Fed. R. Evid. 201(b)(3)2). The Court fnust take judicial notice if a party requests it and the
court is supplied with the necessary information.” Fed. R. Evid. 201(c)(2).

“Judicial notice ‘is aimited tool,” and for it to be available, ‘a high degree of indisputability
is the essential prerequisiteFrees v. Duby, 2010 WL 4923535, at *2 (W.D. Mich. Nov. 29,

2010) (quoting Ventana Med. Sys., Inc. v. St. Paul Fire & Marine Ins. Co., No-t92)2010

WL 1752509, at *23 (D. Ariz. Jan. 13, 2010\ judicially noticed fact is conclusive in a civil

case.”United States v. Huseid78 F.3d 318, 337 (6th Cir. 200%Yhere “there is considerable
dispute over the significance of [a documshicontents,” judicial notice is not appropriate.

Husein 478 F.3d at 337c{ting United States v. Bonds, 12 F.3d 540, 553 (6th Cir. 1993)).

Here,it is not altogether clear which facts Petitioner asks the Court to judicially notice. His
motions contain sections entitled “Statement of Facts,” “Argument,” and “Aidega’ Petitioner
attacheddocumentdo his motions such as a Department of Correction Transportation System
Receipt As noted abovethe party requesting judicial notice bears the burden of persuading the
court that a particular fact is not reasonably subject to dispute and is capabiaenfiate and
accurate determination by resort to a source whose accuracy cannot reasonabtibeedue

StarLink Logistics, Inc. v. ACC, No. 1:18/-00029, 2019 WL 2341403, at *3 (M.D. Tenn. June

3, 2019). Petitioner has not met this burddis.motions set forth allegations and legal argument
that are clearly subject to dispute by Respondent. Significantly, “a court cannotpleidengs

or testimony as true simply because these statements are filed with the doug.Omnicare,

Inc. SecslLitig., 769 F.3d 455, 468 (6th Cir. 2014) (quoting 21B Charles Alan Wright et al.,

Federal Practice and Procedgr8106.4 (2d ed. 2005)Jhe Court will consider all of Petitioner’s
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allegations and legal argument when ruling on his habeas pghitibiihe Courtvill not take judicial
notice of such. Thus, Petitioner’s motions for the Court to take judicial notice willnbedde
V. Motion to Substitute Counsel for Respondent

Respondent requests that he be permitted to substitute Senior Assistant Atteneesl G
Michael Stahl for Assistant Attorney General Meredith Bowen as counset@firan this action.
(Doc. No. 218). Respondent states that Ms. Bowen has transferred to another divisionhithin t
Office of the Attorney General and is no longer assigned to represent Respoltieat. 1).
Respondent’s motion will be granted.
VI.  Conclusion

For the reasons explained herein, the Court will deny the following motretgioner’s
Motion for Discovery, to have Petitioner's Preliminary Hearing CD Transcribed, aettiariPfor
Proposed Interrogatories/Request for Admission to the RespdiimtNo. 18, Motion to Take
Notice of Judicial Facts (Doc. No. 190); Motion to Take Notice of Judicial FaaisCigitns 3 antbr
Doc. No. 161 (Doc. No. 195); Motion for Relief from a Judgment or Order, Rule 60 (Doc. No. 205);
andMotion to Take Judicial Notice of Adjudicated Facts and Perjury Committed by the Responden
(Doc. No. 213)However, the following two motionded by Petitioner will ke grantd: Motion for
an Order Directing the Respondent to Fully Comply with Habeas Rule 5 (Doc. Noad8€&econd
Motion for an Order Directing the Respondent to Fully Comply with Habeas Rule 5XDo215).
Further, Respondent’s Motion to SubstitGeunsel for Respondent Grady Perry (Doc. No. 218) will
be granted.

An appropriate Order will be entered.

WD, (Dl

WAVERLY 'CRENSHAW, J
CHIEF UNITED STATES DISTRICT JUDGE
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