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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CLAYTON BYRD in hisofficial capacity
as Executive Director of the
TENNESSEE ALCOHOLIC
BEVERAGE COMMISSION, et al.,

Case No. 3:16-cv-02738
Judge Sharp

V.

TENNESSEE WINE AND SPIRITS

)
)
)
)
)
Plaintiffs, )
)
)
;
RETAILERSASSOCIATION, )

Defendant.

MEMORANDUM

Pending before the Court is Plaintifennessee Fine Wines and Spirits, LLC’s (d/b/a
Total Wine Spirits Beer & More) (“Tennessee Fine Wines”) Motion for Partial Summary
Judgment, (Docket No. 55), to which Plaintiffayton Byrd (“Byrd”)and Defendant Tennessee
Wine and Spirits Retailers Assation (“Association”) have filed Responses in Opposition,
(Docket Nos. 73, 90), and Plaiffiffennessee Fine Wines has regli€Docket Nos. 76, 95). For
the reasons set forth below, the Court githint Plaintiff Tennessee Fine Wines’ Motion.

BACKGROUND

The relevant facts are undisputed ffoesent purposes and are as follows:

Plaintiff Byrd is the Executive Directorof the Tennessee Alcoholic Beverage
Commission (“the Commission”g Tennessee state agency tasked with licensing the sale and

delivery of alcoholic beverageslaintiff Byrd filed this acttn seeking a declaratory judgment

! The parties in this suit are labeled as eithernfifhior defendant pursuant to this Court's Order
realigning the parties. (Docket No. 53 at 1,  2).
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regarding the constitutionality of the residency requirement for issuing a retail license outlined in
Tenn. Code Ann. 8§ 57-3-204(b)(2)(AXDocket No. 1-1). Plaiift Tennessee Fine Wines is a
Tennessee limited liability company whose membessnat residents of Tennessee. It seeks to
own and operate one or moretaik liquor stores, referred tas retail package stores, in
Tennessee.

On July 5, 2016, Plaintiff Tennessee FiWéines filed an application with the
Commission for a new retail package store toldmated in Nashville, Tennessee. Plaintiff
Tennessee Fine Wines asserts that its représ@stanet with the Commission’s staff, including
Plaintiff Byrd, to discuss its plan to apply farretail package store license prior to filing its
application. It further assertisat those discussions includedetier the residency requirements
would preclude it from obtaining a license. Plaintiff Bydisputes having met with
representatives of Tennessee FMénes prior to the submissi of its application. The
Commission’s staff advisePlaintiff Tennessee Fine Wines thiat light of two opinions by the
Tennessee Attorney General that the rewige requirements are unconstitutional, the
Commission has not enforced the residency irements and has licensed nonresidents in the
past. The Commission’s staécommended that the Commasiapprove Plaintiff Tennessee
Fine Wines’ application, subject to certaionditions. The Commission twice deferred its vote
on Plaintiff Tennessee Fine Wineapplication for a retail packagstore license, the last time
being indefinitely until the Court resolves PlaihByrd’s declaratory action.

STANDARD OF REVIEW

Pursuant to Federal Rule Givil Procedure 56, this Court iequired to grant a motion

for summary judgment “if the movant shows tharéhis no genuine dispugs to any material

fact and the movant is entitled jisdgment as a matter of lawFed. R. Civ. P. 56(a). Plaintiff



Tennessee Fine Wines’ Motion for Partial Summhrgigment presents pussues of law, which
are appropriate for resolutionthe summary judgment stage.
LEGAL ANALYSIS

The Commission issues retail package dioenses pursuant fenn. Code Ann. 8§ 57-3-
204 and other statutory provisions. Teniode Ann. § 57-3-204 contains residency
requirements that prohibit the Commission frassuing retail package store licenses to
nonresidents. Specifically, whah comes to issuing a licende an individal, the statute
provides in pertinent part that:

No retail license under this section nmay issued to any dwvidual: Who has not
been a bona fide resident of this staluring the two-year period immediately
preceding the date upon which application is made to the commission or, with
respect to renewal @ny license issuepgursuant to tis section, who has not at
any time been a resident of this statedbleast ten (10) consecutive years].]

T.C.A. 8§ 57-3-204(b)(2)(A). Furthermore, withspect to corporations, the statute states
alia, that:

The commission may, in its discretion, issuehsa retail license to a corporation;
provided, that no such license shall issued to any corporation unless such
corporation meets the following requirements:

(A) No retail license shall be issued to agyporation if any officer, director or
stockholder owning any capital stocktime corporation, would be ineligible
to receive a retailer’s license for any reason specified in subdivision (b)(2), if
application for such retail license hadden made by the officer, director or
stockholder in their individual capacity;

(B) All of its capital stocknust be owned by individualgho are residents of this
state and either have been residenthefstate for the two (2) years immediately
preceding the date application is madethe commission or, with respect to
renewal of any license issued pursuarthts section, who has at any time been a
resident of this state for atdst ten (10) consecutive years;

T.C.A. § 57-3-204(b)(3)(A)-(B).



Plaintiff Tennessee FineWines argues that the sidency requirements are
unconstitutional because they violate the Commerce Clause as well as the Privileges and
Immunities Clause of the United States Constitu Because the relevant facts are undisputed,
this case presents a strictly legal questiontaasvhether Plaintiff Tennessee Fine Wines is
entitled to summary judgmeéas a matter of law. It is.

I. Commerce Clause

The Commerce Clause of the U.S. Constitution both expressly grants Congress the power

to regulate commerce among the several Stated).&eConst. art. |, 8, cl. 3, and implicitly

limits the States’ power to discriminate againsérstate commerce. See, e.g., New Energy Co.

of Ind. v. Limbach, 486 U.S. 269, 273 (1988). Tmmmerce Clause’s negative implication—

also known as the dormant Commerce Clause—arises from a concern over “economic
protectionism—that is, regulatory measures desigimebenefit in-state economic interests by

burdening out-of-state competitors.” Jelekss. Bredesen, 545 F.3d 431, 435 (6th Cir. 2008)

(citing New Enerqgy, 486 U.S. at 273-74). “[I]H hut the narrowest circumstances, state laws
violate the Commerce Clause if they mandatéédential treatment of in-state and out-of-state

economic interests that benefits the formed &durdens the latter.””Granholm v. Heald, 544

U.S. 460, 472 (2005) (citing Oregon Waste Sys.,\n®ep’'t of Envtl. Quality of State of Or.,

511 U.S. 93, 99 (1994)).
Dormant Commerce Clause challenges proee®ter a two-tiered analysis. Int’l Dairy

Foods Ass’n v. Boggs, 622 F.3d 628, 644 (6th Cir. 2010)der the first tigra court determines

whether “a state statute directly regulatesd@criminates against interstate commerce, or
[whether] its effect is to favom-state economic terests over out-of-state interests.” Am.

Beverage Ass’n v. Snyder, 735 F.3d 362, 369—-70 @th2013) (internbquotation marks and




citation omitted). To prevail plaintiff must satisfy its burdesf showing that a state regulation
discriminates against out-of-state interests eitheer fqcially, (b) purposetfly, or (c) in practical
effect.” 1d. at 370 (internal quotation marks amitions omitted). “If tle plaintiff satisfies its
burden, then ‘a discriminatory law is virtualpgr se invalid and will survive only if it advances
a legitimate local purpose thaannot be adequately servby reasonable nondiscriminatory
alternatives.” _1d. (citton omitted). Under the second tierthie challenged state regulation is
neither extraterritorial nor digminatory, then a court appsethe Supreme Court’s balancing

test set forth in Pike v. Bruce Church, Inc., 395. 137, 142 (1970). Id. Under Pike, a court

should uphold the challengedat regulation “unless the burden it imposes upon interstate
commerce is ‘clearly excessiverielation to the putative local befits.” 1d. (internal quotation
marks and citation omitted).

A. Theresidency requirementsarefacially discriminatory

Plaintiff Tennessee Fine Wines argues thatrésidency requiremenare discriminatory

on their face. For support, it relies on Jetws. Bredesen, 545 F.3d 431 (6th Cir. 2008). In

that case, the Sixth Circuit vacated the distdourt’s finding as to certain Tennessee laws
concerning the wine industry._ Jelovsek, 543dFat 433. The Sixth Circuit held certain
provisions of Tennessee’s Gmpand Wine Law to be “discriminatory on their face,”
“impermissibly favor[ing] Tennessee interests a@ #xpense of interstate commerce.” Id.
Among those provisions was Tenn. Cade. § 57-3-207(d), which provided:

No winery license shall be issued except to individwdls are residents of the

state of Tennessee and have been for at least two (2) years next preceding

residents of the state, . . . . A winery license may, in the discretion of the

commission, be issued to a corporatmnly if all of the capital stock of such

corporation is owned by individuals who have been residents of Tennessee for not
less than two (2) years preceding . . . .



T.C.A. § 57-3-207(d) (2008) ephasis added). Plaintiff faessee Fine Wines argues that,
because the residency requiremdntsa retail package store licenaee nearly identical to the
residency requirements for a winery licensevalidated in _Jelovsek, they are facially
discriminatory anger se invalid unless they advance a kagiate local purpose not adequately
served by reasonable nondiscriminatory altereativPlaintiff Byrd and Defendant Association,
however, argue that the stabé Tennessee, pursuant to thigventy-first Amendment, may
impose such residency requirements.

Section 2 of the Twenty-first Amendment states that “[the transportation or importation
into any State, Territory, opossession of the United States fielivery or use therein of
intoxicating liquors, in violation othe laws thereof, is hereby prohibited.” U.S. Const. amend.
XXI, 8 2. However, it is axiomatic that evahough the States hawhke right to regulate
alcoholic beverages within théiorders, that right isot plenary._See ldwsek, 545 F.3d at 436
(citing Granholm, 544 U.S. at 484)[T]he aim of the Twenty-frst Amendmentvas to allow
States to maintain an effective and unifosystem for controlling liquor by regulating its
transportation, importation, and us&@he Amendment did not giv8tates the authority to pass

nonuniform laws in order to discriminate agaionst-of-state goods . . . .”); Bacchus Imports,

Ltd. v. Dias, 468 U.S. 263, 276 (1984) (finding a state’s liquor tax exemption for certain locally
produced products violative ofahCommerce Clause and statingtti{tjhe central purpose of
[Section 2 of the Twenty-first Amendment] wast to empower States to favor local liquor
industries by erecting barriers to competition.Because “state regulation of alcohol is limited

by the nondiscrimination principlof the Commerce Clause3ranholm, 544 U.S. at 487, the
Court is tasked with determining whether thsidency requirements @&sue run afoul of the

Commerce Clause or are savediy Twenty-first Amendment.



Plaintiff Byrd and Defendant Assodat contend that Tennessee’s residency
requirements for those seeking a retail packaye $icense are protecteshder the Twenty-first
Amendment because the residency requirementsrapyspart of the retatier of Tennessee’s
three-tier regulatory scheme governingaxmay sell liquor vihin its borders. (Docket No. 73

at 10; Docket No. 90 at 11-13 They rely on_Granholm. Heald, 544 U.S. 460 (2005) for

support.
In Granholm, the Supreme Court invaidd—on Commerce Clause grounds—Ilaws in

New York and Michigan that permitted in-statenesiies, but restricted ¢hability of out-of-state
wineries, to ship alcohol directly to consumets.rejecting those Statesrgument that striking
down their direct-shipment lawsvould call into question the cotiutionality of the three-tier
system,” the Court offered diétéhat Plaintiff Byrd and Defendia Association find particularly
meaningful. _Granholm, 544 U.&t 488. It stated, “The Twentfirst Amendmen grants the
States virtually complete control over whethep&smit importation or salef liquor and how to

structure the liquor distributiosystem.” 1d. (quoting Califormai Retail Liquor Dealers Assn. v.

Midcal Aluminum, Inc., 445 U.S. 97, 110 (1980))he Court further observed that “[it has]

previously recognized that the thréier system itself is ‘unquestiably legitimate.” _Id. at 489

(citing North Dakota v. United States, 495 U423, 432 (1990)). The Supreme Court then

stated that “[s]tate policies are protected unithe Twenty-first Amendment when they treat

2 Tennessee’s three-tier alcohol distribution system consists of (1) manufacturers, who sell to (2) licensed
distributors/ wholesalers, who in turn sell to (8¢hsed retailers, who in turn sell to consumers.

® The Court recognizes Defendant Association’s argurtiettthis Court still needs to follow Supreme
Court dicta. _See Am. Civil Liberties Union of Kentucky v. McCreary Cty., Ky., 607 F.3d 439, 447 (6th
Cir. 2010) (“Lower courts are ‘obligated to followu@eme Court dicta, particularly where there is not
substantial reason for disregardingsitich as age or subsequent stat@is undermining its rationale.™)
(citation omitted). However, the Court disagreeghwrlaintiff Byrd’s and Defendant Association’s
interpretation of the relevant dicta.




liquor produced out of state thensa as its domestic equivalenthe instant cases, in contrast,
involve straightforward attempts to discriminatefavor of local producers.”_1d. The Court
ultimately held that “[tlhe differential treatment between in-state and out-of-state wineries
constitutes explicit discrimination againsterstate commerce.” Id. at 467.

Therefore, Plaintiff Byrd md Defendant Association argtleat Granholm stands for the
proposition that “as long as state statute does not disgnate against nonresidetiquor
producers or products with its three-tier sysim, the statute is protected from Commerce Clause
challenges.” (Docket No. 73 at ®mphasis added); (see Dockiet. 90 at 11-13). Under those
circumstances, they argue “the Commercau€¢ is not implicated and no balancing under
Commerce Clause jurisprudenceniscessary” and “nothing i@ranholm stands as a limitation
on the State’s powers under the Twenty-first Admaent.” (Docket No. 73 at 11; Docket No.
90 at 13). The way in whichloér courts have interpreted &iholm supports Plaintiff Byrd’s
and Defendant Association’s position.

In Arnold’s Wines, Inc. v. Boyle, 57F.3d 185 (2d Cir. 2009), the Second Circuit

upheld, against a Commerce Clause challeagdew York statutory provision that permitted
New York-licensed retailers, babt out-of-state retailers, to dedivliquor directly to New York

residents. The Second Circuit stated, “Gramhweélidates evenhandedatt policies regulating

the importation and distribution aflcoholic beverages underetiTwenty-first Amendment.”

Arnold’s Wines, 571 F.3d at 190lt continued, “It is only wherestates create discriminatory

exceptions to the three-tier system, allowingstiate, but not out-of-ate, liquor to bypass the
three regulatory tiers, that thé@ws are subject tomvalidation based on the Commerce Clause.”

Id. (citing Granholm, 544 U.S. at 489 aBdooks v. Vassar, 462 F.3d 341, 351-53 (4th Cir.

20086)).



Applying its understanding of Granholm to tRew York law, the Second Circuit stated
that the challenged provisiongddiot distinguish beteen liquor produced owf state and liquor
produced in New York because licensed in-stat@ilees could ship botkinds directly to New
York consumers._ld. Becaufiee law “treat[ed] in-statera out-of-state liquor evenhandedly
under the state’s three-tier sysfemequiring both to pass througty, . . . [it] complie[d] with
Granholm’s nondiscrimination principle.” 1d. TIs®cond Circuit also stated that the challenge
to the provisions “requiring all wholesalers and retailers be present in and licensed by the state . .
. Is a frontal attack on the constitutionality oétthree-tier system itself[,]” which is “directly
foreclosed by the Granholm Court’s express affirmation of the legality of the three-tier system.”
Id. at 190-91; see Brooks, 462 F.3d at 352 (stating‘#maargument that conapes the status of
an in-state retailer with an out-of-state retailer-th@t compares the statakany other in-state
entity under the three-tier system with its outstdte counterpart—is notiy different than an
argument challenging the three-tier system ityelfHaving concludedhat New York’s three-
tier system did not discriminate against outsti#te producers or prodsethe Second Circuit

declined to analyze the chatged law further under the Comaroe Clause._Arnold’s Wines,

571 F.3d at 191.

In Southern Wine & Spirits of Am., Inc. Riv. of Alcohol & Tobacco Control, 731 F.3d

799 (8th Cir. 2013), the Eighth Curit held that Missouri’s redency requirement to obtain a
wholesale liquor license was mpa@ssible under the Twenty-first Amendment and the dormant
Commerce Clause. There, the Eighth Circutedd that Granholm “dve a bright line between
the producer tier and the rest of the systeamdd endorsed the Second Circuit's approach in

Arnold’s Wines of not analyzing further, under Commerce Clause prassipl state regulation




that does not discriminate against ligumoducts or producsrfrom out-of-staté. Southern
Wine, 731 F.3d at 810. It characterized Granhslguidance as follows: “The three-tier system
is ‘unquestionably legitimate,” . . . and that gystincludes the ‘licensed in-state wholesaler.”
Id. at 809 (citing_Granholm, 544 U.S. at 48%uoting North Dakota, 495 U.S. at 432, 447
(Scalia, J., concurring in the judgment) (“Theventy-first Amendment . . . empowers North
Dakota to require that all liquor sold for usetlhe State be purchased from a licensed in-state
wholesaler.”))).

Applying its view of _Granholm to the whedaler residency geirement, the Eighth
Circuit determined that it was not discrimiogy towards out-of-state liquor producers or
products. _Id. at 810. The Eighth Circuit statedt the residency requirement merely defined
“the extent of in-state presence required to ifuak a wholesaler in éhthree-tier system.”_1d.
at 809-10. It further reasoned:

If it is beyond question that States yneequire wholesaler to be “in-state”

without running afoul of the Commer€dause, Granholm, 544 U.S. at 489, 125

S.Ct. 1885 (internal quotation omitted), then we think States have flexibility to

define the requisite degree ‘ofi-state” presence to inatle the in-state residence

of wholesalers’ directorsnd officers, and a super-majority of their shareholders.

Id. at 810.

Notwithstanding_Arnold’s Wines and SoutheWwine, the Court agrees with Plaintiff

Tennessee Fine Wines that Tennessee’s resideagyrements for thessuance of a retailer

license are discriminatory on their face. Gnoper v. Texas AlcoholiBeverage Comm’n, 820

F.3d 730 (5th Cir. 2016), cert. denied sub nom. $&ackage Stores Ass’n, Inc. v. Fine Wine &

Spirits of N. Texas, LLC, 137 S. Ct. 494 (2016% fifth Circuit denied relief from a permanent

* However, the Eighth Circuit still considered the iet#s of Missouri, albeit deferentially. See Southern
Wine, 731 F.3d at 810-11 (“If, despite therdfected’ status promised by Granholstate policies
defining the three-tier system are subject to afigal scrutiny, Missouri’'s law passes muster.”).

10



injunction entered irWilson v. McBeath, No. CIVA-90-CA-736, 1991 WL 540043, at *3

(W.D. Tex. June 13, 1991), aff'd sub no@ooper v. McBeath, 11 F.3d 547 (5th Cir. 1994),

which prevented the enforcement of thexd® Alcoholic Beverage Code’s residency

requirement necessary to receiving a mixed beeepermit. In_ Cooper v. McBeath, the Fifth

Circuit characterized the residency requiremerdra§mpenetrable barnd¢o entering the Texas
liquor industry on substantially egl terms as Texans enjoy [whi discriminates against out-
of-staters.” 11 F.3d at 553.

This Court finds persuasive and adopts d@soning of the Fifth Circuit in_Cooper v.

Texas Alcoholic Beverage Comm’ In that case, the Fifth €uit affirmed the reading of

Granholm it adopted in Wine Country GBaskets.com v. Steen, 612 F.3d 809, 821 (5th Cir.

2010); that is, Granholm reaffirmade Commerce Clause limistate alcohol mgulations—to a

greater extent when the regulatiahsal with the producer tiend to a lesser extent when they

deal with the retaileor wholesaler tier.__See Tex&A$coholic Beverage Comm’n, 820 F.3d at

743. This Court agrees with the Fifth Circuit tfgthate regulations of the retailer and wholesaler
tiers are not immune from Comnee Clause scrutiny just because they do not discriminate
against out-of-state liquor.”_Id.

Although the _Granholm Court stated thas]tite policies are protected under the
Twenty-first Amendment when ély treat liquor producedut of state the same as its domestic
equivalent[,]” 544 U.S. at 489, it is unnecessarynfer from that language that the Commerce
Clause does not apply td atate regulations concerning the retaénd wholesaler tiers. This is
because_Granholm concerned a regulation that affected the proéucef-the three-tier
distribution system, so it makegnse that the GranmolCourt discussed tharotections of the

Twenty-first Amendmenin relation to liquor producers anoducts. Furthermore, Granholm

11



affirmed Commerce Clause principles that gppl the treatment gbeople and things beyond
liquor producers and productsee&sGranholm, 544 U.S. at 47Qupting_Oregon Waste, 511 U.S.
at 99) (“Time and again this Court has held that, in all but the narrowest circumstances, state
laws violate the Commerce Claus¢hey mandate ‘differential treatment of in-state and out-of-
stateeconomic interests that benefits the former and burdens the latter.””) (emphasis added).
That Granholm affirmed the legitimacy of thedb-tier system does niobply that a regulation,
such as the retailer residency requiremeattsissue, is immundrom Commerce Clause
challenge’.

Granholm thus understood, this Court finds thsidency requirements discriminatory on
their face. The Court agrees that “[tlhe TwentgtfAmendment does not . . . authorize states to

impose a durational-residency requirement ondbeers of alcoholic beverage retailers and

wholesalers.”_Texas Alcoholic Beverage Comn820 F.3d at 743 (emphasis in original) (citing

Wine Country, 612 F.3d at 821) (noting the difiece between a permissible physical-residency

® This Court disagrees with Defendant Association’s argument that Plaintiff Tennessee Fine Wines
“pay[s] no heed to the Court’s established distinchetween laws that discriminate against out-of-state
producers and their products versus laws that regiilatikquor distribution system within the State after
those products have arrived.” (Docket No. 9®at Defendant Association summarizes the Supreme
Court’s dormant Commerce Clause and Twenty-first Asneent jurisprudence, but none of it requires a
different outcome than the one this Court reaclkespgecially when the Granholm majority discussed
many of the cases Defendant Association pointsamd still concludes that the Commerce Clause’s
nondiscrimination principle limits state regulatioh alcohol. Defendant Association casts doubt, by
highlighting portions from the Granholm dissent, on whaalls “the [Granholmmajority’s exception of
producers from the effect of the Twenty-first amerent,” which “exception,” it argues, does not help
Plaintiff Tennessee Fine Wines for reasons already discussed. (Docket No. 90 at 13). The Granholm
dissent asserted that the Granholm majority conceded that schemeas quibate licensing schemes
requiring in-state residency or physical presence, are “within the ambit of the Twenty-first Amendment.”
Granholm, 544 U.S. at 518 (Thomas, J., dissentifdfe dissent further stated that “allowing a State to
require all wholesalers and retailers to be in-staimpanies is a core concern of the Twenty-first
Amendment.” _Id. at 524 (Thomas, J., dissenting). However, the Granholm dissent seems to have
overstated what the majority conceded. Affirmingtth state can require liquor to pass through an in-
state wholesaler, as the Granholm majority did in dicta, is different from explicitly holding that the
Twenty-first Amendment protects in-state durational residency requirements. Furthermore, as will be
discussed, this Court finds there is a difference betweén-siate physical presence requirement and a
durational residency requirement, such as the residency requirements at issue here.

12



requirement on retailers and whsélers and an impermissible aliwnal-residency requirement
on the owners of retailers and wholesalérs)Distinctions between in-state and out-of-state
retailers and wholesalers are p&sible only if they are an inhent aspect of the three-tier

system.” _ld. (citing_Wine Country, 612 F.3d &t8). Although requiring liquor stores to be

physically present in Tennessee may serve its interesgulating alcohokhe Court fails to see
how imposing a durational residency requirement serves the saheefore, the Court finds
that durational-residency requirements, suchtrasse at issue herare not inherent to a
legitimate three-tier system.

The two-year (for an initial retailer licensahd ten-year (for a newal retailer license)
residency requirements applicable to both individuals and corporations are discriminatory
because they discriminate against out-of-stalby creating a barrido entering the Tennessee
retail liquor market. It is unavailing for PlaifitByrd to argue that the residency requirements
apply even-handedly to every retailer seekandicense, whether in state or out, and that
“applicants who are already Tennessee resideats not meet the two-year requirement along
with their out-of-state counterpga.” (Docket No. 73 at 10).Even though the latter may be
factually true, that argument is unconvincing because it is still the case that a barrier is created
for out-of-staters; pursuant to the residengumements, nonresidents of Tennessee will always
be unable to obtain a retaifjlior license, but Tennessee resideof a certain duration may
obtain one. Thus, the residency requirementgérmissibly favor Tennessee interests at the

expense of interstate commerce.” Jelovsek,/R88 at 433; see also Granholm, 544 U.S. at 473

(stating that laws violate Comnoer Clause principles when “[tlhaleprive citizens of their right

to have access to the market®otifer States on equal terms”).

® This Court disagrees with Defendant Associtiocontention that these Fifth Circuit decisions
“actually reveal inconsistency byelFifth Circuit in attempting to flow Granholm.” (Docket No. 90 at
16).

13



Furthermore, Plaintiff Byrd’s and DefendaAssociation’s attempt to distinguish the
Sixth Circuit’s decision in_Jelovsek from the facts of this case is not helpful to their position.
Plaintiff Byrd and Defendant Association gae that the residencrequirement found
discriminatory in_Jelovsek applied to wine prodts, and, therefore, “discriminated against out-
of-state wine producers in ways that gavenlessee wineries a competitive advantage” and
“implicated interstate commerce.(Docket No. 73 at 11; Docketd\N 90 at 16). Plaintiff Byrd
contends that, unlike the resmy requirements in Jelovsekgethetailer residency requirements
at issue do not give in-state producers or products a competitive advantage. (Docket No. 73 at
11). Plaintiff Byrd argues that the residency fegments are protected ltlye three-tier system
and “are firmly rooted in the regulation of who may be a mtatid sell products within
Tennessee, regardless of whether the source of the Igjuestate or out-eftate.” (Id. at 12).

He further contends that “[t]he residency regment does nothing tohibit the free flow of
out-of-state liquor to those who meet the requirashef licensed wholesalers and retailers, who
are free to sell both in-state aadt-of-state liquor prducts directly to thgeneral public.” (ld.

at 10-11).

It is clear that Plainti Byrd and Defendant Association base their arguments on a
reading of Granholm that, perehliscussion above, this Courferes. Additionally, nothing in
Jelovsek suggests that the Sixth Circuit interprets Granholmeém riinat a statutory provision
dealing with the retailer-tier is automatically protected from Commerce Clause challenge as long
as it does not discriminate against out-of-stafeor producers or products. Even though the
Sixth Circuit in_Jelovsek statdébat “Tennessee’s decision to adhéo a three-tier distribution

system is immune from direct challenge on Commerce Clgusends|,]” 545 F.3d at 436

14



(citing Granholm, 544 U.S. at 489), it istnobvious that the Sikt Circuit would uphold a
residency requirement afféig retailers on that basis.

Furthermore, the Court disagrees with Pl&ifyrd that the residency requirement for a
winery license found to be discriminatory indlesek “made exceptions to Tennessee’s three-tier
system, much like the Michigaand New York statutes invalidat in_Granholm[.]” (Docket
No. 73 at 11). A court could appropriately coaerize the statutory @visions invalidated in
Granholm asexceptions to the three-tier distribution system because in-state wineries were
allowed to ship directly to consumers, avoidoggng through the wholesal and retailer tiers,
while out-of-state wineriesoulld not do the same. The disginatory winery residency
requirement at issue in Jelovsek was not saichexception. Therefore, it is unavailing for
Plaintiff Byrd to try to distinguish the retaileesidency requirements at issue here from the
discriminatory winery residency gairement at issue in Jelovsek the basis that the former is
not an impermissible exception fraime three-tier system while thetkr was.

B. The residency requirements do not advance a legitimate local purpose that

cannot be adequately served by reasonable nondiscriminatory alternatives

Having found the retailer residey requirements discriminatg the Court now considers
whether they survive Plaintiff Tennessee FWWines’ dormant Commerce Clause challenge
because they “advance[] a legitimate logalrpose that cannot be adequately served by
reasonable nondiscriminatory alternatives.” rthi@m, 544 U.S. at 489 (aition omitted). “The
burden is on the State to show that thgrimination is demonstrably justified.”_1d. at 492

(internal quotation marks and citation omitted) (engih&n original). This standard is exacting.

" Furthermore, the Sixth Circuit mentions Tennessélfee-tier distribution system in the context of

affirming the district court’'s determination thatnfeessee may ban entirely direct shipment of alcoholic
beverages to consumers because the ban “applied etualtgtate and out-of-state wineries.” Jelovsek,

545 F.3d at 436.
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See_id. at 492-93 (“The Court has upheld state adiguis that discrimirte against interstate
commerce only after finding, based on concreterteewidence, that a State’s nondiscriminatory
alternatives will prove unworkable.”).

The General Assembly stated its purpof@senacting the residency requirements as
follows:

It is the intent of the general assemtaydistinguish between licenses authorized

generally under this titlend those specifically authorized under this section.

Because licenses granted under this secticinde the retail sale of liquor, spirits

and high alcohol content beer which ainta higher alcohol content than those

contained in wine or beer, defined in § 57-5-101(b), is in the interest of this

state to maintain a higher degree aersight, control ah accountability for

individuals involved in the ownership, maygnent and control of licensed retail

premises. For these reasons, it is in blest interest of the health, safety and

welfare of this state to require all licensée®e residents dahis state as provided

herein and the commission is authorizadd instructed to prescribe such

inspection, reporting and educational peogs as it shall deem necessary or

appropriate to ensure that the laws, sudad regulations governing such licensees

are observed.
T.C.A. 8 57-3-204(b)(4). Because Plaintiff Byarhues that Tennesseeésidency requirements
are not subject to Commerce Clause challengdphe not offer the Court any concrete evidence
to show that the discrimination against out-ofestasidents is demonstrably justified. Plaintiff
Tennessee Fine Wines contends that the GeAssdmbly’s stated purposes do not suffice to
save the residency requirentenThis Court agrees.

Stating that “it is in the best interesttbke health, safety, and welfare of [the] state” to
impose retailer residency requirements does not prevent the residency requirements from
violating the Commerce Clauselennessee’s concern for its hbalsafety, and welfare is an

appropriate reason for it to regte¢ alcohol in general and m&am a three-tiered distribution

system._See North DakotaWnited States, 495 U.S. at 432 (‘'two North Dakota regulations

fall within the core of the State’s power undee thwenty-first Amendment. In the interest of
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promoting temperance, ensuring orderly ma@tditions, and raising revenue, the State has
established a comprehensive system for the loigtan of liquor withinits borders.”);_Bacchus

Imports, Ltd. v. Dias, 468 U.S. at 276 (statingattta clear concern ofthe Twenty-first

Amendment is to “combat the perceived evilsaaf unrestricted traffic in liquor”). However,
that concern does not explain Tennessee’s céetri on out-of-statersegking a retail liquor
license. Moreover, even if the retailer resice requirements advance the health, safety, and
welfare of Tennessee, there has been no atteanghow that nondiscriminatory means would

fail to accomplish Tennessee’s purposes. Adwuser-Busch, Inc. v. Schnorf, 738 F. Supp. 2d

793, 810-11 (N.D. Ill. 2010) (“Although Defendantsreaome forward witlacceptable reasons
why alcohol regulations in gené@nd the three-tier system ardida . . , none of those reasons
justifies the discrimination . . . .").

Likewise, aiming “to maintain a higher degr of oversight, control, and accountability”
of liquor retailers because prodsicsold through them contaa high alcohol content does not
stop the retailer residency regments from running afoubf the Commerce Clause. The
Supreme Court in Granholm rejected greater regulatory control as a sufficient justification when
reasonable nondiscriminatory alternatives couldesg¢hat purpose. Ther because the states
provided little supporting evidence, the Seipe Court rejected the argument that the
discriminatory statutes at issue aided them “to police underage drinking.” Granholm, 544 U.S.
at 490 (“Without concrete evidea that direct shipping of wines likely to increase alcohol
consumption by minors, we are left with the 8s&tunsupported assertions.”). Furthermore, the
Granholm Court rejected thegaiment that allowing in-state producers, but forbidding out-of-
state producers, to ship wine ditly to consumers was justifiedtause the states “ha[d] greater

regulatory control over in-stateqaucers than over out-of-state wiles.” 1d. The Court noted
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that alternative means existedeeSd. at 490-91 (“[T]he States can take less restrictive steps to
minimize the risk that minors Wiorder wine by mail.”).

Here, this Court fails to see how the retarksidency requirements even assist Tennessee
to achieve a higher degree of oversight, control, and accountability over those involved in the
ownership, management, and control of licenssdil premises. The Court has no evidence
before it to allow it to infer that a prospediapplicant for a retail gckage store license is
subject to alcohol regulations dhgy the two-year in-state resiuey period currently required for
retailer license eligibility. Therefore, the Court cannotnfl that the retailer residency
requirements help Tennesseeatthieve greater oversight, corfrand accountability. And as
Granholm noted, “improvements in technology haased the burden of monitoring out-of-state
wineries. Background checks candmne electronically. Financialgerds and sales data can be
mailed, faxed, or submitted via e-mail.”_Id. at 492. This applies equally to out-of-staters seeking
a retail liquor license in Tennessee.

Because there has been no showing thatesieency requirements advance a legitimate
local purpose that cannot be adequately selyedasonable nondiscriminatory alternatives, the
Court finds that the residency requiremeatdsnot survive a Commerce Clause challenge.

[I.  Privilegesand Immunities

Given that the Court disposes of thisseaon Commerce Clause grounds, the Court
declines to rule on whether the residency requamts also violate the Privileges and Immunities
Clause of Art. 1V, 8§ 2 of the U.S. Constitution.

CONCLUSION
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For the foregoing reasons, Plaintiff Tenres$ine Wines’ Motion for Partial Summary
Judgment, (Docket No. 55), will be granted. eT@Gourt declares the residency requirements
unconstitutional under the dormant Commerce Clanskenjoins their enforcement.

An appropriate order shall be entered.

Keur H. o

KEVIN H. SHARP
UNITED STATES DISTRICT JUDGE
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