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N THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
ADA THAXTER,
Plaintiff,

Case No. 3:16-cv-02801
Judge Aleta A. Trauger

V.

METROPOLITAN GOVERNMENT OF
NASHVILLE AND DAVIDSON
COUNTY, TENNESSEE, CHIEF STEVE
ANDERSON, in hisindividual capacity,
and COMMANDER NATALIE KAYE
LOKEY, in her individual capacity,

N N N N N N N N N N N N N N

Defendants.

MEMORANDUM

Before the court is the Motion for Judgmem the Pleadings (DodNo. 46) filed by
defendants Metropolitan Nashville Police Depeent (“MNPD”) Chid Steve Anderson and
Lieutenant Kaye Lokey, seeking disssal of the claims asserted against them in this case in their
individual capacity. (Doc. No. 46.) Defendahtetropolitan Government of Nashville and
Davidson County (“Metro”) has not joined inethmotion. For the reasoiset forth herein, the
motion will be granted in part and denied in part.

l. PROCEDURAL BACKGROUND

Plaintiff Ada Thaxter, forrarly employed by th MNPD, filed her original Complaint on
October 26, 2016, asserting claims against Meitdg. (Doc. No. 1.) After Metro filed a Motion
to Dismiss, she filed her first Amended ConmpigDoc. No.15), and theourt denied as moot

Metro’s motion seeking dismissal of the original Complaint.
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In the Amended Complaint, Thaxter nanassdefendants, inddition to Metro, MNPD
Chief Steve Anderson and Commander Kaye Ldk&he asserts claims against all three
defendants, without differentiap among them, under Title VII dhe Civil Rights Act of 1964
(“Title VII"), 42 U.S.C. 8 2000e, for discriminatn, harassment, hostile work environment, and
retaliation (Counts | and)llunder 42 U.S.C. § 1983 for Filktnendment retaligon (Count Ill);
and for violations of the Tennessee Whistle®o Act, also known as the Tennessee Public
Protection Act (“TPPA”), Tenn. Code Ann. § 50-1-304 (Count IV).

The case was stayed in 201hgieg resolution of criminal @rges against the plaintiff.
(Doc. No. 27.) In April 2019, the parties notifitlde court that the criminal charges had been
retired and that this case cdybroceed. (Doc. No. 28.) Defenda Anderson and Lokey filed a
consolidated Answer to the Amended Complaimd ¢hen, with the court’s permission, separate
Amended Answers to the Amended Complainb¢DNos. 44, 45.) In November 2019, Anderson
and Lokey jointly, through counséiled their Motion for Judgmendn the Pleadings, arguing that
(1) neither defendant can be individually lialleder Title VII or theTPPA; and (2) the First
Amendment retaliation claim agatrthem fails because (a) if thpdaintiff engaged in protected
speech at all, she did so as a public employdenaha private citizen; (b) assuming the plaintiff

engaged in speech protected by the First Amengrtieate are no allegations that link any conduct

! The case caption identifies only theseethdefendants. In the text of the Amended
Complaint, Thaxter referencésgo other individual defendant®eputy Chief Brian Johnson and
Sergeant Jason Spencer. (Doc. No. 15 { 3.) Hawsummonses were isstionly for Anderson
and Lokey ¢eeDoc. No. 22), and it does nappear that the plaintiff ever served or attempted to
serve the Amended Complaint on any other putatefendants. Her theory of the case set forth
in the proposed Initial Case Management Order, incorporated into the actual Initial Case
Management Order (Doc. No35, 36), makes no referenceddding Johnson and Spencer as
defendants. Under these circumstances, the conctudes that the referemto these individuals
as defendants in paragraph 3 of the Amended Gomtpvas in error and that the plaintiff does
not intend to pursue claimsaigst those individuals.



by the individual defendants to ehplaintiff's protected activity; and (c) in any event, the
defendants are entitleéd qualified immunity.

In her Response, the plaifitfoncedes that there is nadividual liability under Title VII
and the TPPA (Doc. No. 50, at 1), so the coutt dismiss those claims as to the individual
defendants without further disa@isn. Regarding her First Amendnteetaliation claim, however,
the plaintiff, relying in parupon a rambling Affidaviattached as an exhibit to her Response,
argues that her speech was protected, that the @defishdctions are directly linked to the adverse
actions against her, and that her constitutioights under the First Amendment are clearly
established.I¢. at 14-17.)

The defendants filed a Reply, objecting that phaintiff's Affidavit cannot be considered
in the context of a motion for judgment on the piegd, that the plainti's response confirms
their entittement to qualified immunity, and ththe plaintiff's attempt tdurn an employment
matter into a First Amendment retal@ticase should be rejed. (Doc. No. 51.)

1. STANDARD OF REVIEW

“After the pleadings are closed—but eaglyough not to delay trial—a party may move
for judgment on the pleadings.” Fed. R. Civ.1R(c). The standard favaluating a motion for
judgment on the pleadings is thergaas that applicable to a tiom to dismiss under Rule 12(b)(6)
for failure to state a clainiHayward v. Cleveland Clinic FoundZ59 F.3d 601, 608 (6th Cir. 2014).
“In reviewing a motion for judgmemn the pleadings, we construe tomplaint in the light most
favorable to the plaintiff, accept all of the complaint’s factual allegations as true, and determine
whether the plaintiff undoubtedly grove no set of facts in support of the claims that would
entitle [him to] relief.”ld. (internal quotation marks and citations omitted). “The factual allegations
in the complaint need to be sufficient to giveio®to the defendant aswdhat claims are alleged,

and the plaintiff must plead ‘sufficient factumatter’ to render the legal claim plausible, more



than merely possible.Fritz v. Charter Twp. of Comstock92 F.3d 718, 722 (6th Cir. 2010)
(quotingAshcroft v. Igbal556 U.S. 662, 677 (2009)).

In ruling on a motion under Rule 12(c), tbeurt may look only athe “pleadings.” The
term “pleadings” includes bothdtcomplaint and the answer, F&4.Civ. P. 7(a), and a “copy of
a written instrument that is an exhibit to a plegd Fed. R. Civ. P. 10(c). However, “[i]f, on a
motion under Rule . . . 12(c), m@rs outside the pleadings aresented to and not excluded by
the court, the madin must be treatess one for summary judgmeutder Rule 56,” in which event
“[a]ll parties must be given a reasonable opportunity togotesll the material #t is pertinent to
the motion.” Fed. R. Civ. P. 12(d). The Sixth Circuit has made it clabattiistrict cart’s “failure
to exclude presented outside evidence” is adit tis required to automatically “trigger the
conversion of a Rule 12(c) motiém a motion for summary judgmeniMax Arnold & Sons, LLC
v. W.L. Hailey & cq.452 F.3d 494, 503 (6th Cir. 2006).

1. REJECTION OF MATTERSOUTSIDE THE PLEADINGS

The plaintiff's Affidavit is ckarly a “matter outside the pleags.” Fed. R. Civ. P. 12(c);
see also Max Arno|ld452 F.3d at 502 (characterizing two affidavits submittethbyplaintiff in
response to the defendant’s Rule 12(c) motion as matters outside the pleadings). Neither party has
requested that the couwdnvert the current motion into ofer summary judgment, and the court
will not do so. Accordingly, the court refusesattcept and expressly excludes from consideration
the plaintiff's Affidavit (Doc. No. 50-1).The court will also excludérom consideration that
portion of the plaintiff's Respondat references and relies upon the plaintiff's Affidavit, if the
facts are not also set out in the Amended Complaint.

V. FACTSIN THE AMENDED COMPLAINT RELATING TO THE § 1983 CLAIM

The plaintiff was employed as a police officer with the MNPD from 2002 through 2015.

She was an officer for the firseven years, was promotéa sergeant in 2009, and made a



lieutenant in 2014. (Doc. No. 15 ¥48.) She allegedly began exgerting harassménrelated to
her race and gender in 2014. The plaintiff allegas th the fall of 2014, she began reporting to
defendant Lokey, the plaintiff's dicesupervisor, that a particulsmbordinate who reported to the
plaintiff was becoming “increasingly confrotitanal” and insubordinate, but Lokey failed to
follow up and ceased respondingthe plaintiff's emails. If. 1 12—13.) In February 2015, the
plaintiff began to experiex® sexual harassment in the formhafassing texts by a fellow officer.
She requested that Is¢op, but he continuedlid( 11 14-18.) The plaintiff finally reported the
harassment to Lokey in June 2015, but Loleghed to take any action in responde. ([ 24—26.)

In support of her § 1983 claim glplaintiff alleges that she gan to experience retaliation
for having reported a fellow officer for sexual harasamFor instance, a ngyatrol car previously
reserved for the plaintiff was instead given tgtdte male officer, and subordinate officers began
bypassing the chain of command to complain albetplaintiff. The plaitiff “pleaded with
Lokey” to address the problems the plaintiff brought to her terbut Lokey ignored her pleas.
(Id. 111 27-29.) Instead of helping her, Lokey told others that the plaimt#f‘okay” with being
sexually harassed. Lokey subsequently senptamtiff an unfavorableannual evaluation but
refused to discuss it with the plaintiffd( 9 30-31.)

The plaintiff conductea “private meeting” with the fiveergeants undérer supervision
in August 2015, during which she informed themttimney were harassing her, discriminating and
retaliating against hernd generally creating a hile work environment.I¢l. § 32.) One of the
officers, Sergeant Spencer, seélyrgideo-recorded tis meeting. The video-recording eventually
made it into Lokey’s possession; Lokey gave itthie Office of Professional Accountability
(“OPA"), but Lokey did not report the plainti’ concerns about beirsgxually harassed to the

OPA. (d. 11 32-34.)



In September 2015, the plaintifed an official OPA complaint with Deputy Chief Brian
Johnson against Lokey for “failing to supervise &ailing to report Plaitiff's sexualharassment
allegation on July 22, 2015; hostile work exaviment; discrimination; and retaliationltl( 40.)
Within about ten days, the OPA interviewed the plaintiff concerning her complaint. Approximately
two weeks after that, toward the end of Seften®015, the plaintiff was interviewed about the
August 2015 videotaping incidentd( 141-42.) The plaintiff describéner strained relationship
with Lokey, and the “Chief” asked if she would like a trandf€he plaintiff replied that she did
not believe she should be forced to transéarce she had done nothing wrong. On October 1,
2015, the plaintiff was interviewed by Sergeant @ardlara regarding her complaints against
Lokey. (d. 11 41-43, 45.) HR later contad the plaintiff to ask iEhe wanted to transfer. She
again declined on the basis that $terself had not done anything wrorid. { 47.) On November
19, 2015, Chief Anderson informed the plaintiff tehe would be transferred to Youth Services
effective December 1, 2015. The plaintiff objectiedt such a move would make matters worse.
(Id. 1 50.)

The plaintiff was interviewe about her various complainty HR Director Sue Bibb on
December 3 and again on December 4, 2015. Theifitsrview concerned the hostile work
environment claims, and the sed involved the sexual harassmelaims. While waiting outside
the HR office on December 4, tipdaintiff overheard Bibltelling someone that the plaintiff's
claims were meritless. The plaintiffdd a complaint agast Bibb that day.ld. Y 55-59.)

On January 19, 2016, Lokey filed a complainaiagt the plaintiff fo “untruthfulness”

with the OPA. [d. 1 61.) The plaintiff was decommissionadlaassigned to a desk job during this

2 It is unclear here whether the plaintiffreferring to Chief Anderson or to Deputy Chief
Johnson, to whom she had made the OPA complaint.



investigation, even though the individuals agaimsbm the plaintiff hadsubmitted complaints
were not similarly decommissionedd (11 61-62.)

The plaintiff took FMLA leave beginningn January 25, 2016, less than two months after
her transfer to Youth Services, due to thesstnelated to these events. After her FMLA leave
expired, she used sick days, halid, and comp time to remain @ave. She resigned from the
MNPD on May 17, 2016.d. 1 63-66.) She claims that she had “no choice but to resign . . . out
of fear of continuous harassmediscrimination, and retaliation.ld. { 66.)

V. DISCUSSION

To state a prima face ahaifor retaliation inviolation of her rights under the First
Amendment, the plaintiff must show that:

(1) [s]he engaged in constitutionally peoted speech or condu¢2) an adverse

action was taken against [her] that wodkter a person of ordinary firmness from

continuing to engage in that condu€3) there is a causal connection between

elements one and two—that is, the advexg®n was motivated at least in part by

[her] protected conduct.
Benison v. Ras 765 F.3d 649, 658 (6th Cir. 2014). The ddBnts contend that the plaintiff cannot
show that she engaged in protgttonduct or that, if any adveraction was taken against her,
there is a causal connection beem her protected speech andateerse action. They also claim

that they are entitled to qualilemmunity as to this claim.

A. Whether the Plaintiff Engaged in Protected Speech

In this case, the plaintiff alleges that shgaged in a very broad range of speech in a wide
variety of contexts and on a vety of topics. She claims thahe (1) complained about sexual
harassment by a coflgue to her direct supervisor, dafl@ant Lokey, and t€aptain Christopher
Gilder (Doc. No. 15 11 24, 44); (2) complainedLokey and others about insubordinate and
otherwise inappropriate behar by an individual who ngorted to the plaintiffid. 11 12, 37); (3)

complained to her subordinates aboutrtBekually harassingonduct toward heid. { 32); and



(4) complained about Lokey to thésuperior(s),” spefically regarding vaous violations of
department policyid. § 36); and (5) complained about Lgkend HR Director Sue Bibb to the
OPA and to HR and then patrticipatednmestigations conducted by those offices { 40—43,
45, 59). It is not entirely clear from her pleadingathof this “speech” the plaintiff believes to be
protected, but she alleges generally under Cbuat the Amended Complaint that she engaged
in “protected speech or conduct by speaking abmatters of pubic conceregarding unethical
and dangerous behavior in the workplace, indgdoicing concerns about sexual harassment by
government employees, the willful ignorance of said conduct by supervisors in the government,
and modification of internal eoplaints and investigations lgovernment employees and police
department officials.”Ifl. Count Il § 51, at 1%)

Although “a state cannot condition pubknployment on a basithat infringes the
employee’s constitutionallprotected interest ifreedom of expressionConnick v. Myers461
U.S. 139, 142 (1983), it is also true that “a jpubmployee’s First Amendemt rights are narrower
than [those of] the citizenry at largevfayhew v. Town of Smyrn856 F.3d 456, 462 (6th Cir.
2017) (citing Pickering v. Bd. of Educ.391 U.S. 563, 56 (1968)). &gfically, “the First
Amendment protects a public empézys right, in certain circumesices, to speak as a citizen
addressing matters piiblic concern,Garcetti v. Ceballos547 U.S. 410, 417 (2006), but it does
not turn every “employment decision [into] a constitutional mattéorinick 461 U.S. at 143.

In order to avoid such asutcome, “[w]hen the plaintiff is a public employee, she must
make additional showings to demostr that her conduetas protected.Leary v. Daeschner
228 F.3d 729, 737 (6th Cir. 2000). The Sixth Circuit engages in a “threggtefy to determine

whether speech by a public employee is protecdddenberg v. Weisdac839 F.3d 732, 739

3 The paragraphs of the Amended Cdairgt are misnumbered beginning on page 9.



(6th Cir. 2019 (citindvlayhew 856 F.3d at 462). “First, we as@art whether the speech addressed
a matter of public concern. Swal, we determine wheththe employee spolkas a private citizen

or as an employee pursuant to bfficial duties. Thirdwe balance the interests of the parties and
determine if the employee’s speech interest outweighsnterest of the State, as an employer, in
promoting the efficiency of the publicrse&es it performs ttough its employees.’ld. (quoting
Pickering v. Bd. of Educ391 U.S. 563, 568 (1968); other internal citations omitted)). Whether
the plaintiff engagedh protected speech is a question of l&lv.at 464. It is also, however, an
“intensely context-driven” inquiry: “Although the elements éfiesst Amendment retaliation claim
remain constant, the underlying concepts thay tsignify will vary wih the setting—whether
activity is ‘protected’ or an action iadverse’ will depend on context. Thaddeus—X v. Blatter
175 F.3d 378, 388 (6th Cir. 1999) (en banc).

Regarding the first inquiry, whether the speatlkssue concerns or “touches on” a matter
of public concern,"Handy-Clay v. @y of Memphis 695 F.3d 531, 543 (6th Cir. 2012), the
defendants make no attempt to argue thatpthmtiff’'s speech was not on a matter of public
concern. And, indeed, in the Six@rcuit, “it is well-sdtled that allegations of sexual harassment,
like allegations of racial harassntegare matters of public conceribnnell v. Lorenzo241 F.3d
800, 812 (6th Cir. 2001kee alsalennings v. Wayne CiyNo. 13-10392, 2015 WL 5589869, at
*12 (E.D. Mich. Sept. 22, 2015) (regnizing that sexual harassmé&hgas been recognized as
inherently a public concern”gchroeder v. City of Vassa71 F. Supp. 2d 882, 893 (E.D. Mich.
2005) (finding that employeg’complaint that a coworker had \atgd the city’s saial harassment

policy “touch[ed] upon a matter of public concerfr”).

4 Other courts parse this question a little mfimely. In the Third Circuit, for example,
while recognizing that claims of sexuahd racial harassment discriminationcan constitute
matters of public concern, even when made iwape, the courts alslmok to such matters as
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Nor do the defendants argue that the plaintgfisech interest is outweighed by the public
agency’s interest in promotingdlefficiency of its public servicethe third step of the inquiry.

Instead, the defendants argue that the plaifetils at the second step of the analysis,
because she did not speak as a “priedizen” but as a public employee.@arcetti the Supreme
Court held that, when a governmieemployee speaks “pursuant to [her] offlailuties,” she is
“not speaking as [a] citizen[] for First Amendment purposes.” 84&. at 421. As construed in
later decisions from the Supreme Court aredSixth Circuit, the exception carved out®grcetti
“must be read narrowly as speech that armpleyee made in furtherance of the ordinary
responsibilities of his employmentMayhew 856 F.3d at 464 (quotirBoulton v. Swansorr95
F.3d 526, 534 (6th Cir. 2015)). Thuft]he critical question undeBarcettiis whether the speech
atissue is itself ordinarily within the scopeanfemployee’s duties, not whether it merely concerns
those duties.Lane v. Franks134 S. Ct. 2369, 2379 (2014).

The Sixth Circuit has recognized that detming whether an eptoyee speaks “pursuant

to” her official duties “can be challenging,” bes2 the Supreme Courtshaot “articulate[d] a

whether the allegation involvesiisconduct by an elected offati or a “wider pattern of
inappropriate misconduct” involving leers beyond simply the plaintiffididdleton v. Deblasis
844 F. Supp. 2d 556, 564 (E.D. Pa. 20%&kg also Azzaro v. Cty. of Allegheh¥0 F.3d 968, 978
(3d Cir. 1997) (“[lJf the content and circumstasa& a private communication are such that the
message conveyed would be relgvio the process of self-gavence if disseminated to the
community, that communication is public concepeech even though it occurred in a private
context.”);Bell v. City of Phila.275 F. App’x 157, 159 (3d Cir. 20p@ffirming dismissal of First
Amendment retaliation claims for not involvingraatter of public concer,” where the plaintiff
did not seek “to exposegtiriminatory or harassy practices or policieat the DA’s Office, but
complained solely about [the plaintiff's] own ‘abuse’ and mistreatment by superiors and co-
workers”).

The Sixth Circuit has not madmy such distinain, instead holding mre generally that
complaints about sexual harassmest, sg involve a matter of public concer@ee, e.gBonnell
241 F.3d at 812. It has indicated ttia question of the context ofetlstatement is relevant to the
determination of whether the speakenging the concerns doesa®a private citizen or pursuant
to her job duties, but it has never suggestedttiebroader context of the subject speech should
be factored into the determinani of whether the speech itself inves a matter of public concern.
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comprehensive framework for defining the scopamemployee’s duties in cases where there is
room for serious debateMayhew 856 F.3d at 462 (quotin@arcetti 547 U.S. at 424). Making
this determination requires the court to consilder‘content and contexdf the public employee’s
speechFox v. Traverse City Area Pub. Sch. Bd. of EJG05 F.3d 345, 350 (6th Cir. 2010),
including such factors as “the speech’s impeitsgssetting; its audience; and its general subject
matter"—that is, the “who, where, what, whewhy, and how” of the speech—to answer the
“critical question” of “whether tb speech at issue is itself ordrily within the scope of an
employee’s duties.Mayhew 856 F.3d at 464 (citations omittetipetermining the official duties

of a public employee requires aaptical inquiry into what duties the employee is expected to
perform, and is notinited to the formal job descriptionfouskins v. Sheahab49 F.3d 480, 490
(7th Cir. 2008)see also Garcettb47 U.S. at 424-25 (“Formal job steiptions often bear little
resemblance to the duties an employee actuadlypected to perform, and the listing of a given
task in an employee’s piessional duties for Fird\mendment purposes.”).

In other words, although the question is onewf Enswering it is an inherently fact-driven
inquiry, one more readily resolved in thentext of a motion fosummary judgmenSee, e.g.
Mayhew 856 F.3d at 464 (deciding $&d on the facts before titat “Mayhew’s reporting of
Noble’s misconduct to Roberts and then to thws€ity Hall falls within his ‘ordinary job
responsibilities™). The Sixth Circuit has affied the granting of a motion to dismiss on this
ground, but only when it is clearoim the allegations in the compiaithat the speech occurred as
part of the plaintiff's job dutiesSee, e.gWeisbarth v. Geauga Park Dis#99 F.3d 538, 543—-44
(6th Cir. 2007) (“Weisbarth finally asserts thaé should be hesitant to dispose of her First

Amendment retaliation case based solely on teadihgs. But . . . Weisbarth’s complaint . . .



12

makes clear that she spoke pursuant to her offiiciaés rather than ‘as citizen,” and her claim
was therefore properly dismissed.”).

In this case, the defendants argue thatghaintiff's canplaints were obviously made
pursuant to her job duties, because complaint®ncerns made “in house” and “up the chain of
command” are inherently part ahy employee’s job sponsibilities. (Doc. No. 47, at 10.) The
cases cited for that proposition, however, ¢gily involve complaits that are actuallgboutthe
employee’s job dutiesSee, e.g.Keeling v. Coffee Cty541 F. App’x 522, 527 (6th Cir. 2013)
(affirming summary judgment fdhe defendant county based on fineling that the employee’s
speech “pertained to her employment—her andunggrsisor’s ability to properly assist members
of the public who came to the Codes Departimeand was made up the chain of command”);
Handy-Clay 695 F.3d at 541-42 (where the plaintiff adedtthat “her prirary responsibilities
included ensuring that recordgreests from the public were ‘routed to the appropriate records
custodian and responded to intimely manner,” hdding that “complaints about obstacles
interfering with her ability to produce recordstere “directly related to her alleged job
responsibilities” and, thereforejere not protected speeckpx, 605 F.3d at 350 (“[Clases from
other circuits are consistein holding that whem public employee raiseesmplaints or concerns
up the chain of command at his workplatmut his job dutiesthat speech is undertaken in the
course of performing his job(emphasis added) (quotimavis v. McKinney518 F.3d 304, 313
(5th Cir. 2008)))Haynes v. City of Circleville474 F.3d 357, 365 (6th CR007) (noting that the
plaintiff, in the course of his job duties, “hdéveloped the standard operating procedure for the
canine unit and worked with hidog as part of his day-to-dgyofessional activities” and,
therefore, that his memo to the police chiefspant to those duties was not protected speech).

However, a complaint about sexlearassment is not equivaletat, for instance, drafting and
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sending a memo complaining about chartigesprogram overseday a plaintiff. See Hayne<t74

F.3d at 364see also Garcettb47 U.S. at 422 (“When he went to work and performed the tasks
he was paid to perform, Ceballacted as a government emplof)ed-urther, the Sixth Circuit

has expressly recognizedath[tlhe reasoning oGarcettiandHaynes. . . makes clear that the
determinative factor in those cases was narelthe person to whom the employee communicated
fit within the employ€s chain of command, but rather whether the employee communicated
pursuant to his or hefficial duties.”Weisbarth 499 F.3d at 545.

In this case, the plaintiff has not itered her job responsililes in the Amended
Complaint (nor was she required.tt is nonetheless clear fromrhadlegations that much of the
speech in which she was engaged fell within te@sof her job. Complaints to her own supervisor
about insubordinate behavior by endividual who reported to thplaintiff seem to fall in that
category. Verbal complaints to the sergeants waported to the plairffi communicated during
an on-the-job meeting with those sergeantsarly took place during and “pursuant to” the
plaintiff's job duties. Likewise, amplaints about Lokey or others d®in the context of interviews
with the OPA and HR, made pursuant to inigadgions conducted byhose offices while the
plaintiff was on the job, fell withirthe plaintiff's responsibilitiesgven if those responsibilities
arosead hocin response to the departmentsed to investigather complaintAccord Weisbarth
499 F.3d at 543, 544 (holding that the plaintiffisswers to job-relatiequestions posed by a
consultant hired for the purposéconducting a departmental evation were made pursuant to

an “ad-hoc’ duty that arose in theuwrse of [the plaitiff's] employment”)>

5 Again, for purposes of their motion, the dedants do not dispute that the plaintiff's
speech touched on matters of public concern.
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This leaves only the @intiff's complairts to Lokey about sexubhrassment by a colleague
(Doc. No. 15 11 24, 44) and complaints abookdy to unspecified superiors about conduct by
Lokey that violated department policy or was illegdl { 36). The defendants have not presented
any persuasive argument that this type spkech fell squarely within the plaintiff's job
responsibilities or were made pursuant to joér duties, and the allegations in the Amended
Complaint suggest that they did nddegid. at Count 11l § 52, at 11 {@ting that the purpose of
the plaintiff's speech was to “illuminat[e] unéthl and dangerous conduct [by] public figures
and/or police department offic&ll and to “ensure public safetyy ensuring that the precinct
followed policy and disgplinary guidelines”).)

In sum, the matter of whether the plaifgispeech—specifically, her complaints to Lokey
about sexual harassment and ¢tmmplaints about Lokey to ottee—was made “pursuant to” her
ordinary job duties cannot esolved at this juncture. The dedlants are not entitled to dismissal
on the grounds that the plaintififato show that she engagedimtected speech, the first element
of the plaintiff's First Amendment retaliation claim.

B. The Causal Connection

To determine whether a causal conneceorsted between pretted conduct and an
adverse action, the court must consider “whether the alleged adverse aasdaken at least in
part because of the exerciskthe protected conduct.Buddenberg939 F.3d at 741 (quoting

Holzemer v. City of Memphi621 F.3d 512, 525 (6th Cir. 2016)).

® This standard is not the same as thet-for” causation requiretb prove a Title VII
retaliation claim, established by the Supreme Coudniversity of Texas Southwestern Medical
Center v. Nassab70 U.S. 338, 362 (2013eeMooney v. Lafayette Cty. Sch. Di&38 F. App’x
447, 453 n.4 (5th Cir. 2013) (“The holding Neassar however, does not apply to the First
Amendment causation standard, which requires ory hotected speech be a “substantial’ or
‘motivating’ factor in the adverse engyiment action suffereldy the plaintiff.”)
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The defendants do not argthet the plaintiff did not suffr an adverse action that was
sufficiently hostile to “deter a peys of ordinary firmness” fromrggaging in the protected speech,
Boxill v. O'Grady, 935 F.3d 510, 518 (6th Cir. 2019) (citatiomitted), the second element of her
First Amendment retaliation claim. Instead, they argue that, even assuming the plaintiff's speech
was protected for purposes of her First Amendmatatiation claim and that she suffered adverse
actions, the plaintiff has not alleged facts might to show a causal connection between her
speech and the allegedly retaliatopnduct. Specifically, they gme that the Amended Complaint
provides only “conclusory allegatis that the ‘defendants’ cotively knew about her speech”
and that her speech was a motivafiactor in the “defendantsdwerse actions against her. (Doc.
No. 47, at 12.)

The plaintiff broadly alleges that, imuhately after she complained about sexual
harassment to Lokey, she begameriencing hostile behavior froLokey, including that Lokey
failed to assist the plaintiff ifremedy[ing] the situation” when the plaintiff was deprived of the
new patrol car that had previously been resefeeter; ignored problentke plaintiff brought to

her attention; told co-workers that the plainifis “okay’ with being seually harassed”; refused

to discuss the plaintiff's annualaluation with her; gee the secretly made videotape to OPA;
failed to report the plaintiff €oncerns about sexuahrassment to OPA&Nd removed documents
from the plaintiff's inbox. Id. 11 27, 29-31, 34, 52.) Contrary to the defendants’ assertions, the
plaintiff clearly alleges thaLokey was aware that the plaffithad complained about sexual
harassment, because the plairddmplained to Lokey. And thdlegations of hostile conduct are

not vague or generalized but are directed sjpadliy toward Lokey. Finllly, while the plaintiff

does not specifically allegecausal connection, the apparerdsd temporal proximity between

her complaints and Lokey’s actiofranging from a few days to a fanonths) is sufficient, at this
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juncture at least, to create an infeze of a causal connection between theeeEBuddenberg939
F.3d at 741 (“The chronology of eusralleged in [the plaintiff’stomplaint supports an inference
of causation. Temporal proximity between thetpcted activity and the adverse action can support
a causal connection.” (citingickey v. Zeidler Tool & Die Cp516 F.3d 516, 525 {6 Cir. 2008));

see also Dye v. Office of the Racing Commil2 F.3d 286, 303 (6th Cir. 2012) (“A lapse of two
months . . . is sufficient tshow a causal connection”).

Regarding Chief Anderson, the defendants’ argats gain no more traction. The plaintiff
alleges that, on Thursday, Noveenli9, 2015, Anderson mandated thaangiff’s transkr to Youth
Services effective December 2015. (Doc. No. 15 § 50.) The piiff objected to this move,
telling Anderson that themove would make her wk situation worse.lf.) The defendants argue
that the plaintiff does ni@ctually allege that Anderson knew abbat protected speech or that it
factored into Anderson’s decision to transfer.{®oc. No. 47, at 13.) A fair reading of the
Amended Complaint, however, particularly givise plaintiff's referencdéo her difficult “work
situation” during her meeting with Anderson, permits the inferencefif@drson was aware of
the plaintiff's allegations of s@al harassment against a colleagunel the plaintiff's strained
working relationship with Lokey. lalso permits the inferenceatithe mandated transfer, coming
on the heels of Sue Bibb’s and amat officer’'s suggestins that she accept a transfer, was related
to these incidents and, thus, thla¢ transfer was motivated “Bast in part” bythe plaintiff's
having reported sexual harassmé&tddenberg939 F.3d at 658.

Dismissal on this ground is also not warranted.

C. Qualified Immunity

Finally, the defendants assert that they ardledtio qualified immunity to the plaintiff's
claim under 8§ 1983. To withstanaretion to dismiss on qualifiedhmunity grounds, the plaintiff

must allege facts thaplausibly mak[e] out a claim thahe defendant’s conduct violated a



17

constitutional right that was cldgp established law at the time,cduthat a reasobée officer would
have known that his condiuziolated that right.’Buddenberg939 F.3d at 738 (quotiniphnson
v. Moseley790 F.3d 649, 653 (6th Cir. 2015)hat is, the court must nsider “whether the facts
alleged make out a violation of a constitutionghti and “whether the right at issue was clearly
established when the event occurred so thegagonable officer would have known that his
conduct violated it.Ild. The court can consider the factorsaamy order, and, if #ier is not met,
the officer is entitled to qualified immunitpoe v. Miami Univ;,.882 F.3d 579, 604 (6th Cir. 2018)
(internal citatbns omitted).

In order to satisfy the second prong, “[tlhe cums of the right mudte sufficiently clear
that a reasonable offal would understand that what isedoing violates that right Anderson v.
Creighton 483 U.S. 635, 640 (1987). To determine whedivgght is clearly established, “a district
court must look to then-existing binding preceadeom the Supreme Court, the Sixth Circuit or
itself.” Klemencic v. Ohio State Unj\11 F.3d 131 (6th Cir. 1997)he determination of whether
aright is clearly established mums “undertaken in light of the spic context of the case, not as
a broad general propositiorFloyd v. City of Detroit518 F.3d 398, 405 (6th Cir. 2008) (quoting
Saucier v. Katz553 U.S. 194, 201 (2001)). However, “officials can still be on notice that their
conduct violates clearly established laven in novel factal circumstancesHope v. Pelzer536
U.S. 730, 741 (2002). When the defendants raiséfigdaimmunity as a defense, the plaintiff
bears the burden of demonstrating that tHerdant is not entitled to qualified immunigverson
v. Leis 556 F.3d 484, 494 (6th Cir. 2009).

The Sixth Circuit has repeatedtputioned that “it is generalipappropriate for a district
court to grant a 1B{(6) motion to dismiss on the basisgofalified immunity”’and that, [a]lthough

an officer’s entitlement tqualified immunity is d@hreshold question to be resolved at the earliest
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possible point, that point is usually sunmngudgment and not dimissal under Rule 12.”
Buddenberg939 F.3d at 738-39 (quotinyesley v. Campbelr79 F.3d 421, 433-34 (6th Cir.
2015)). At the motion to dismissagfe, the relevannquiry is whether thelaintiff has alleged
“facts which, if true, describa violation of a cleayl established statutoryr constitutional right
of which a reasonable publafficial, under an objective ahdard, would have knownDoe v.
Ohio State Uniy.219 F.Supp.3d 645, 664 (S.D. Ohio 2016).

The defendants argue that, exassuming the plaintiff has established the violation of a
constitutional right, the ght was not clearly established at teéevant time. Irsupport of this
argument, the defendants assedt tiinere are “no Sixth Circuit ses that clearly establish that
Plaintiff spoke as a private citizen.” (Doc. No., 4f 11.) Instead, they argue, there is a long line
of Sixth Circuit cases establishing that “speexinot protected when it concerns an employee
speaking about their own work ersrment within their organization.”ld. at 11-12.) The
defendants characterize the plaifgitomplaints generally as a “quintessential employee beef that
management had acteccompetently.” [d. at 12.)

A complaint about sexual harassment is mop$y a complaint thananagement has acted
incompetently. The Sixth Circuit, moreover, Hagg recognized that public employer may not
retaliate against an employee for her exssr@f constitutionally protected speecBliddenberg
939 F.3d at 741 (citingee v. City of Elyria502 F.3d 484, 495 (6th Cir. 20078 happel v.
Montgomery Cty. Fire Protection Dist. No, 131 F.3d 564, 580 (6th Cir. 1997) (“All public
officials have been charged with knowing that public employees may not be disciplined for
engaging in speech on matters of public concern .. ..").

Regarding the defendants’ assertion that g mat well established that an employee in the

plaintiff's situation actd as a private citizerGarcetti established in 2006 that, “when public
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employees make statements pursuant to thekialffduties, the employees are not speaking as
citizens for First Amendment purposes, and the Constitution does not insulate their
communications from employer diptine.” 547 U.S. at 421. In 2014, the Court clarified that
“[t]he critical question undeGarcettiis whether the speech at issue is itself ordinarily within the
scope of an employee’s duties, not Wisetit merely conerns those dutiesl’ang 573 U.S. at
240. In other words, the legal framework governing resolution of this case is, and has been for
some time, well established. The court’s concnghat the plaintiff has adequately alleged a
violation of her constitutional rights rests in parieotietermination that the plaintiff has adequately
alleged, at least by inference, that reports of ddrarmassment did not faNithin her ordinary job
duties. Because there is basically unresolved factual questiontasvhether the plaintiff spoke
as a private citizen or within the scope of joérduties when she reped sexual harassment by a
co-worker and, therefore, as to whether de¢endants knew or should have known that such
speech was outside the scope of her ordinary goresibilities, the question of whether the right
at issue here was clearly established cannmdmved on a motion for judgment on the pleadings.

At this juncture, then, the defendaate not entitled tgualified immunity.

VI. CONCLUSION

For the reasons set forth herein, the courtgrdht in part and denp part the Motion for
Judgment on the Pleadings. While the plaintiffidividual capacity clamns under Title VIl and
the TPPA will be dismissed witprejudice, her First Amendmemetaliation claim will be
permitted, for now, to proceed, butymsofar as it concerns heomplaints to Lokey about sexual
harassment by a colleagamd complaints aboutokey to others thakokey had engaged in
conduct that was illegal oraliated department policy.

An appropriate Order is filed herewith.
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ALETA A. TRAUGER,
United States District Judge



