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UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

THOMASE. PEREZ, Secretary of Labor,
United States Department of Labor,

Plaintiff,

Civil No. 3:16-cv-2875
JudgeAleta A. Trauger

)
)
)
)
)
)
)
)
SMILEY DENTAL ASSOCIATES, INC; )
KIM SMILEY; GEORGE WESLEY )
SMILEY; and GEORGE WESLEY SMILEY, )
d/b/aSMILEY TOOTH SPA, INC; )
)
)

Defendants.

MEMORANDUM & ORDER

Two of the defendants, Smiley Dental Associates,dndDr. Kim Smiley (collectively,
the “Moving Defendants”have fileda Motion to Dismiss (Docket No. 11), to which the
plaintiff has fled a Response in Opposition (Docket No. 13). For the following reasons, the
motion will be denied.

BACKGROUND & PROCEDURAL HISTORY

The plaintiff, Thomas E. Perez (the “Secretary”),avauntil recently —the Secretary of
Laborand, as such, wsacharged with enforcing the Faialhor Standards Act (“FLSA”),
29 U.S.C. § 20%t seq.on behalf of the Department of Labdrhe FLSA requireemployers

“to pay employees engaged in commerce a wagsistent with the minimum wagstablished

! At the time that this Complaint was filed, Mr. Perez was the Secretary of Labor.
(Docket No. 1.) Since then,change in presidential administrations occurred, and®P&tez is
no longer serving as Secretary. As of the issuance of this Memorandum & Order, the
Department of Labor is headed by an Acting Secretéigward Hugler and the court will
refrain from automatically substituting a new plaingiifrsuant to Federal Rule of Civil
Procelure 25(d) until such time as a new Secretary of Labor has been confirmed.
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by the Act” andprohibits employers from requiring employees to work more than 40 hours per
workweek “unless thosemployees receive oiteane compensation at a rate of not less than one-
andone half times their regular payEllingtonv. City of East Clevelan®89 F.3d 549, 552
(6th Cir. 2012) (quotingdaden—Winterwood v. Life Time Fitness, |66 F.3d 618, 626 (6th
Cir. 2009))(citing 29 U.S.C. 8§ 206(a))A two-year limitations period applies to all clairios
unpaid minimum and overtime wages brought pursuant to the FLSA, unless “the causmof act
aris[es] ow of a willful violation” of the Act’sprovisions in which case the litations period is
extended to three years. 29 U.S.C. § @8h5(

On November 14, 2016, the Secretary filed this action against the defermdlagiag
that theyiolated theFLSA when they failedo payrequired minimum and overtime wages to
their dental asistants and hygienistgDocket No. 1 11 3, 4, 6.) The Secretary furthlegas
that the defendants failed to “make, keep and preserve adequate and accurate rdwords of t
persons employed and of the wages, hours and other conditions and praeiopkgment
maintained by the [business],” including by “alter[ing] payroll records festetvorkweeks with
40 hours or less worked, rather than reporting employees’ actual hours woilked.7.§ The
Secretary seeks a permanent injunction prohibiting the defendants from fuolb@ons of the
FLSA and an award of back wages and liquidated dantagefected employeé$or a period
of three years prior to the filing of the Complaint (taking into consideration Hiregtagreement
entered intdetween the parties).”Id 1 8.)

According to the tolling agreement — whiishattached to the Complafnt the Secretary

2 Although courts generally do not consider extrinsic materials in ruling on antoti
dismiss, it may consider documentsttvare attached to the pleadingdee Commercial Moge
Ctr., Inc. v. lll. Union Ins. C9.508 F.3d 327, 335-36 (6th Cir. 2007). The tolling agreement was
attached tdhe Complaint, and the court may properly incltitieagreemenh its consideration
of the pending motion.



began an investigation into the defendaptsy practice®n January 17, 201@lmost a year
before he filedhe instant action (Docket No. 1-2, p. 1.)The agreemerstateghat theparties
“want the opportunity to discuss this matter further, to attempt to reach a settlEragtempt to
resolve the outstanding disputes, and to further investigate where appropith)e After
recognizing that the FLSA'’s statute of limitations could bar cldates brought by the Secretary
or affected employees pursuant to the Act, the defendants agree to toll the rutheng of
limitations period “[ijn exchange for the Secretary’s agreement to withhoteediate filing of
legal proceedings.”ld.) Theagreementurtherprovidesthat “the staite of limitations will be
tolled beginning on 1-17-2013 thru 1-27-2013 (“Tolling Date”),” and “[a]ny legal or equitable
proceedings that may be brought against [the defendants] as a result of ¢hersdmdings
from this investigation or by affected employees will be deemed to have exborfithe
Tolling Date.” (d. at p. 2.) The agreement is datégril 1, 2016 andigned by Dr. Kim Smiley
and a wage and hour investigator for the Department of Lalbrat(p. 3.) Curiously, the word
“superceded [sic]ts handwritten at the bottom of tlagreement’dirst page(id. at p. 1), a point
tha neither the Moving Defendants nor the Secretary has addressed

On February 3, 2017, the Moving Defendants filed a Motion to Dismiss (Docket No. 11),
accompanied by a Memorandumsupport (Docket No. 12). hE Moving Defendants argue that
the court should dismismy of the Secretary’s claims that accroedor before November 14,

2014, because they ararred bythe FLSA's twoyear statute of limitations(ld. at p.3.)° First,

% In the Motion, the Moving Deferzhts did not limit their request for dismissal of the
Secretary’s claims to those that accrued pgnddovember 14, 2014 but, rather, generally
requested that the court “enter an Order dismissing [the Secretary’s] claimst algem.”
(Docket No. 11.) The concurrently filed Memorandum, however, does not repeat thied gene
request, and articulatesno challengeto the sufficiency of the Complaint’s allegations beyond
the arguments regarding their timeliness that are discabsee. $eeDocket No. 12, pp. 2-3.)
Moreover, after reviewing the Complaint, the court finds no deficiencies inldgatbns that

3



the Moving Defendantargue that the tolling agreement does not extend the applicable
limitations period becausé provides a statte of limitations that is ndbgical for the current
actiori’ and is, therefore “defective.(ld. at p.2.) Second, thegrgue that the thregear
limitations period provided in 29 U.S.C. § 255(a) does not apply to the Sesatlaiys
because any glation of the FLSA committed by the Moving Defendants was not committed
“willful [ly].” (Id. at p. 3.) Moreover, the Moving Defendants argue that “the statute of
limitations defense could eliminate claims by some of the named employees, thergisco
related to those employees, and potentially the discovery for the years ocpuoimng
November 14, 2014.”1d.) The Moving Defendants “acknowledgbpwever, “that a
conclusion related to whether the alleged violation was willful will need to be madena later
date in the form of a summary judgment motion or at trial, based on findings of thercthe
jury.” (Id. at p. 3 n.1.)

On February 14, 2017, the Secretary filed a Response in opposition to the pending
motion, arguing primarily that grematurely raises issues that are appropriately addressed not on
a motion to dismiss but, rather, on a motion regarding the merits of the Moving Deféndants
affirmative defenses made after discovisrgomplete (Docket No. 13, pp. 3—-4.) Moreover, the
Secetary argues, the Complaint “makes no claim as to the validity or effect jpfaiiag
[a]greement” and is, therefore, “irrelevant to the issue of whether the fieggschin the
Complaint adequately state a claim for religfid. at p. 3.) Finallythe Secretary argues, neither
the tolling agreement nahnelength of the limitations periodave any impact on the discovery to

which he would be entitled in pursuing his claims, as “evidence of prior violative condyct m

would merit dismissal for failure to state a claim pursuakeberal Rulef Civil Procedure
12(b)(6). The courtwill, therefore, confine itsonsideration of the pending motion to the
argumentgegarding timelinessiadeby the Moving Defendants therein.



be introduced to show willfubss ad the improbability of future compliance,” which supgort
therequest for injunctive relief made in the Complainid. &t pp. 5-gciting Herman v. Palo
Grp. Foster Home, Inc183 F.3d 468, 474 (6th Cir. 1999)artin v. Funtime, InG.963 F.2d
110, 114-15 (6th Cir. 1992).)

LEGAL STANDARD

In deciding a motion to dismiss for failure to state a claim under Rule 12(b)(@pute
will “construe the complaint in the light most favorable to the plaintiff, accept its atlegaas
true, and draw all reasonable inferences in favor of the plainBfi:éctv, Inc. v. Treesh
487 F.3d 471, 476 (6th Cir. 200&xcord Inge v. Rock Fin. Cor®281 F.3d 613, 619 (6th Cir.
2002). The Federal Rules of Civil Procedure require only that a plaintiff provide ‘taasigor
plain statement of the claim that will give the defendant fair notice of what the plaintéfin is
and the grounds upon which it rest€onley v. Gibson355 U.S. 41, 47 (195Tinternal
guotation marks omitted). The court must determimlg whether “the claimant is entitled to
offer evidence to support the claims,” not whether the plaintiff can ultimately greviacts
alleged. Swierkiewicz v. Sorema N,A34 U.S. 506, 511 (2002) (quotiBgheuer v. Rhodes
416 U.S. 232, 236 (1974)).

Detailed factual allegationsenot required, but a complaistallegations “must be
enough to raise a right to relief above the speculative leBdlIl' Atl. Corp. v. Twombly
550 U.S. 544, 555 (2007 o establish the “facial plausibility” required tunlock the doors of
discovery,” the plaintiff cannot rely on labels, “legal conclusions” or “[t]hreadizsniéals of the
elements of a cause of action,” but, instead, the plaintiff must plead “factuahttrdt allows
the court to draw the reasonable inference that the defendant is liable fostoaduict

alleged.” Ashcroft v. Igbgl556 U.S. 662, 678-79 (200@¢cord Twombly550 U.S. at 555.



“[O]nly a complaint that states a plausible claim for relief survives a motion to diSnhial,
556 U.S. at 679 (thg Twombly 550 U.S. at 556
ANALYSIS

The Moving Defendants request that the court disalisgaimsthat “accru[ed] on or
before November 14, 2014” on the grounds that thkyutside of the FLSA’s twayear
limitations period (Docket No. 12, p. 3.)Specifically, the Moving Defendants argue tt&) if
they committed any violation of the FLSAwas not done “willfully” and, therefore, ti#et’s
two-year statute of limitations applies; and (2) the tolling agreement attached to the i@bisipla
void anddoes not extend thapplicabldimitations period (Id. at pp. 2-3.)Thesearguments,
however, fail to recognize the rather lenient stanttaatthe court must apply to the Complaint’s
allegations in its consideration of a motitmndismiss, particularly when the defendant has
requested dismissal of the plaintiff's claims on the grounds that they arbdmesl.

Pursuant to Federal Rule of Civil Procedure &{@,argumenthat a plaintiff's claims
are barred by thapplicablestatute of limitations is an affirmativkefense andis the Sixth
Circuit has noteda plaintff “generally need not plead tlheck of affirmative defenses to state a
valid claim?” Cataldo v. U.S. Steel Cor®76 F.3d 542, 547 (6th Cir. 2012) (emphasided)
(citing Jones v. Bogkb49 U.S. 199, 216 (2007)). For this reason, a motion under Rule 12(b)(6)
— which considers only &hallegations in the Complaintis generally considered an
“inappropriate vehiclefor dismissing a claim that fallsutside éthe relevant limitations period
Id. It is only when the allegations in the Complaiatfirmatively show that the claim is time
barred that dismissing that claim under Rule 12(b)(6) is approprilte(citing Jones 549 U.S.
at 215(“If the allegatons . . .show that relief is barred by the applicable statute of limitations,

the complaint is subject to dismissal for failure to state a ¢laim.



The Complaint sufficiently alleges that the Moving Defendants willfully violéted
FLSA and, thereforeJoes not “affirmatively show” that the Secretary’s claims accruing more
than two years before the filing of the Complaint should be dismissed. An FLSAondkati
willful if “the employer either knew or showed reckless disregard for theemaitivhetler its
conduct was prohibited by the statut&lwell v. Univ. Hosps. Home Care Sen&/6 F.3d 832,
842 (6th Cir. 2002) (quotinlyicLaughlin v. Richland Shoe Cd86 U.S. 128, 133 (1988)As a
preliminary matterthe court notes that the Moving Defamtis themselves have acknowledged
that ultimate resolution of the issue of willfulnessinot be madat this stage in the litigation
butwill need to be made “at some later date in the form of a summary judgment motion or at
trial, based on findings of the court or the jury.” (Docket No. 12, p. 3 n.1.)

Moreover, the allegations in the Complaint are more than sufficient to stateséolglau
claim that the Defendants violated the FLSA willfullidot only dbes the Secretagtlegethat
the Moving Defendais have “willfully and repeatedly violated the provisions” of the FLSA
since January of 2012, but he also alleges that they altered payroll recoadsetit appear that
their employees worked fewer than 40 hours per week, even when they did not. (Docket No. 1
1 7.) The Complaint, therefonmakes factual allegations regardimgystemby which the
Moving Defendants took the affirmative step of altering their own records in whait loeul
reasonablynterpreted aa deliberate attempd avoid paying wages required under the FLSA.
These allegations about the Moving Defendants’ attempts to intentionally evadguhliements
of theFLSA make the allegation of willfulness plausided the court, therefore, cannot
concludethat the Secretary’s claims dmmited by the FLSA’s tweyear statute of limitations.

Nor does the court find it appropriate to determine the validity of the tolling agnteme

attached to the Complaint or its effect on the limitations period for the Secretanyis @t this



stage irthe litigation The Moving Defendants argue that the Tolling Agreement is “defective”
because it provides a statute of limitations that is “not logical,” but they do ratrepwthe
agreement’s tolling period is illogical, nor do they cite any legtiaity that could provide
guidance to the court in addressing their conceltreppears to the court that the agreeneent
capable of more than one reasonable interpretagigarding the length of the tolling period to
which the parties agreednd néher the Moving Defendants nor the Secretary have taken any
position or advanced any argument regarding the appropriate interpretatiomgfedbmens

terms or its intended effect The court has also noticed a number of issegarding the
agreement that the parties hawaply not addressed, includirige fact that thevord
“supercededsic]” is handwritten alonghe bottom of the first pagandthe apparent definition

of the“Tolling Date” as a range of dates occurring in January of 2013, a full three yeaes befor
the investigationnto theMoving Defendants’ pay practices even begdhe validity of the

tolling agreement, and its impact on the Secretary’s claims, are clearly infriagter
development by the parties, and the court canm@otdwill not — rule on those issues at this time.

CONCLUSION

For the reasons discussed hertiaMotion to Dismiss filed byhe defendants (Docket
No. 11) isDENIED.
It is SOORDERED.

Enter this 21st day of March 2017.

Vi T

ALETA A. TRAUGER
United States District Judge




