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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
WHISTLE STOP FARMS, LLC,
Plaintiff,

NO. 3:16-cv-02934
CHIEF JUDGE CRENSHAW

V.

THE TOWN OF THOMPSON
STATION, TENNESSEE

Defendant.
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MEMORANDUM OPINION

Whistle Stop Farms, LLC (“Whistle Stop”) brings this action against the Town of
Thompson Station, Tennessee (the “Town”) alleging substantive and procedural duegmrdcess
eqgual protection violations under Section 1983. Before the Court is the Town’s Motion teDismi
(Doc. No. 58). For the reasons set forth below, the motion is granted in pddraedin part

|. Factual Allegations

This lawsuit arises from Whistle Stop’s attempts to develop a residential sign@ivithin
the Town. (Doc. No. 52 § 1.) Whistle Stop’s managing member is Jesse N. Frank® IHas
been involved in other developments in the Town. (Doc. No. 52 {The Town’s Mayor, Corey
Napier,has personal issues with Miranks, who he despisedd.(T1 8, 12

On December 4, 2012, Whistle Stop purchas&2lacres ofreal property in the Towto
develop a residential subdivision (the “Development’d. {f 21.) On October 22, 2013, the
Town’s Planning Commission approved, with contingencies, the preliminary pl&hise of
the Development and specifically approved conngctive 46 lots inPhase Ito the Town’s

Heritage Commons wastewater treatment facilitg. { 36.) On November 15, 2013, Whistle
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Stop paid for sewer tap fees #®hase |, capacity allocation fees for all lots in the Development,
and a preliminary plat fee.ld( 1 38.) The Town later issueWhistle Stopa grading permit for
Phase I, and the Tennessee Department of Environment and Conservation Division of Water
Pollution Control(*“TDEC”) approved Phase | for constructiond. 1 5556.)

In July 2014, Town staff informéd/histle Stopthat approvals for the Development were
improperly issued anthat itneeded to obtain Town approval for a revised piah.  60.) The
Town Administrator, Joe Cosentini, later toWhistle Stop that thdBoard would have to
reconsider the original request for sewer connection, which the Planningni€sion had
approved ather than the Board(ld. 11 34, 36, 68.) At its February 10, 2015 meetingBthard
revokedapproval forthe 46 taps in Phase | of the Development and stated that it wanted to “start
all over from the top on Whistle Stop.1d({ 72.)

Whistle Stopthereafter filed a Petition for a Writ of Certiorari and Writ of Supersedeas
(the “Certiorari Action”)in Williamson County Chancery Court, asserting thatBbardlacked
authority or exceededsitjurisdiction in revokinghe Development’s gprovals. (Id.] 73.}
Whistle Stopalternatively argued that the Town’s action was arbitrary, capricious\sapported
by material evidence(ld.)

During the pendency of theertiorariAction, the parties agreed to stagsk proceedings
so they could explore possiliesolutions (Id. 1 76.) Whiste Stopalleges thathe Town was to
usethis process to continue advancing Mayor Napier’s animus towards Mr. Fraihksyof his
projects (Id.) During the settlement procesbke parties began meeting to discuss possible on

site wastewater solutions for the Developmefd. {[f 7980.) Because¢he Town claimean-site

! The Certiorari Action has since been removed to federal esuat related caseSeeWhistle
Stop Farms, LLC v. Board of Mayor and Aldermen for Thomps@&tation, Tennessee, et, al.
No. 3:16€v-03309 (M.D. Tenn.).




sewer systems were nomgquired, the Town argued the Developneemtesignneededto be
reworked. (Id. 1 80)

Whistle Stopthereafter proposed a revised concept plan that reducedithiger of lots
from 343 to 1640 accommodate an esite system.(Id. 11 8081, 83.) At the October 13, 2015
meeting, thBoardauthorized Town staff to pursue approval from TDEC for what is known as a
SABRE Sequencing Batch Reactor (“SBR”) wastewater system for the Develop(iefit36.)

Mr. Cosentini memorialized the Board’s approval of the SABRE SBR system khroug
correspodence with Whistle Stop’s land planndid. 1 90.) Whistle Stopsubmitted its revised
concept plan to thBoardat its January 12, 2016 meetinfld. § 92.) The Boardapproved the
plan on first reading of Ordinance 20M61, conditioned upowWhistle Sop meeting the Town’s
requiremerd for approval, including final approval of its proposed wastewater systdm. (

On May 24, 2016, the Town’s Planning Commission consiti®aintiff’'s preliminary
plat. (Id. 1 104.) Town staff recommended that the Planning Commission deny the request
because o#Vhistle Stop’sneed to obtain wastewater approval and meet the conditions outlined in
Ordinance 201®01. (d.) The Planning Commissiainendenied the request for a preliraity
plat. (d.)

On August 26, 2016Whistle Stops counselwrote the Town Administrator, Town
Counsel, andhe Boardasking to be placed on the agenda forBloards September 13, 2016
meeting for approvdb proceed with the Development using 8A&BRE SBR system.ld. 1 116.)

The letter alternatively requested apprdealthe Developmeriib connect to the Town'’s existing
regioral wastewater treatment syste(id. { 117.) Atthe September 13, 2@@ardmeeting, the
Board made a motion, whiclivas unanimously approved, to dirasthistle Stopto sdect an

alternative SBR systen{ld. 1131.)



[l. Standard of Review

For purposes of motionto dismiss, the Court must take all of the factual aliega in

the complaint asue. Ashcroft vigbal,556 U.S. 662, 678 (2009). To survivenationto dismiss,

a complaint must contain sufficient factual matter, accepted as true, to state a clieif tbat

is plausible on its faceld. A claim has facial plausibility when the plaintgfeads factual content

that allows the court to draw the reasonable inference that the defendesieifoli the misconduct
alleged.ld. Threadbare recitals of the elements of a cause of action, supported by mere opncluso
statements, do not sufficdd. When there are wepleaded factual allegations, a court should
assume their veracity and then determine whether they plausibly ggvéoran entitlement to

relief. 1d. at 679. A legal conclusion couched as a factual allegation need not be accepted as true
on amotionto dismiss, nor are recitations of the elements acdwse of action sufficientritz v.

CharterTownship of Comstock, 592 F.3d 718, 722 (6th Cir. 2010).

[11. Analysis

A. Whether the Claims Arising Before November 2015 are Time-Barred
The Town argues that the claims arising prior to November 2015 should be dismissed
because they are tin@rred. The applicable statwtute of limitations governs a Section 1983

action alleging a violation of civil rights or personal injuridsaney Brentwood Homes, LLC v.

Town of Collierville 144 F. App’x 506, 509 (6th Cir. 2005)ennessegequires the filing of such

actions witlin one year after the cause of action has accrigedciting Tenn. Code Anrg§§ 28
3-104(a)l) and (a)(3)). e accrual date of Section1983claim is a question of federal law

Wallace v. Katp 549 U.S. 384, 388 (2007)The statute of limitations begins to run “when the

plaintiff knows or has reason to know of the injury which is the basis of his act8seKuhnle

Bros., Inc. v. County of Geaugh03 F.3d 516, 52(th Cir. 1997) (quotingevier v. Turner742




F.2d 262, 273 (6th Cir. 1984)). In Section 1983 cases, courts “look to the event that should have

alerted the typical lay person to protect his or her rights.” TrzebuckowskiwofOCleveland

319 F.3d 853, 856 (6th Cir. 2003).

The Town argues that the sti@wof limitations commenced running on the date of each
Board action and therefoemy claims arising outf Board actions in Februar§geptember, and
October 2015 are timbarredbecauseWhistle Stop filed its action on November 18, 2016
Whistle Stop, however, argues that the statute of limitations began to run on I8=[I8n22016.
Specifically, Whistle StopllegeshatWhistle Stop was not alerted that it needed to act to protect
its rights unil the Board’s September 13, 2016 meeting. In this meeting, the Board denied the use
of the SABRE SBR system that it previously approved, even though it required \Btigtl to
pursue the system and TDEC approved$eepDoc. No. 52 {1 124, 131

The Board’s denials of approvals for the Developnaet the basis for Whistle Stop’s
alleged injuries (Seeid. 11 17518Q) Therefore, Whistle Stop knew or had reason to ko
alleged injuriesvhen the denials occurred. That Whistle Stop filed another lawsuit in March 2015,
which was later removed to this Court, challenging the Board’'s Feb2@dfy revocation of 46

sewer taps for Phase | further bolsters this concluss@@Whistle Stop Fans, LLC v. Board of

Mayor and Aldermen for Thompson’s Station, Tennessee, et. al., Noc\sdIB09 (M.D.

Tenn.)? Accordingly, any claims that are based on the Town’s denials of apprefaie
November 18, 201&retime-barred unless an exceptionthe statute of limitations applies.
Whistle Stop argues that the continuing violation doctsenesany portion of its claims

outside the statute of limitationsThe running of the limitations period can be tolled under the

2 A court may take judicial notice of other court proceedings when ruling on a motiomisgdis
under Rule 12(b)(6) without converting the motion into one for summary judgment. Buck v.
Thomas M. Cooley L. Sch., 597 F.3d 812, 816 (6th Cir. 2010).
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“continuing violation” doctrine._Sharpe v. Cureton, F9d 259, 266 (6th Cir. 2003Y.he Sixth

Circuit uses this doctrine “most commonly in Title VII cases, and rarelynéstat to

§ 1983 ations.” Id. at 267. The Sixth Circuit has recognized two categories of continuing
violations: (1) those alleging serial violations; and (2) those allegirfpngstanding and
demonstrable policy of discrimination]d. at 268.

In National R.R. Passenger Corp. v. Morgd86 U.S. 101 (2002), the Supreme Court

limited the use of the seriabntinuing violationgheory when applied to discrete discriminatory
acts. The Suprem€ourt held that “[e]ach incident of discrimination and each retaliadwerse
employment decision constitutes a separate actionable ‘unlawful employmetitepta Id. at
114. Thus, each discrete act starts a new clock for filing cheegasdingthat act. Seeid. The
Supreme Court, however, did not disturb teecond category of continuing violations
SeeSharpe, 319 F.3at 268 (“The second category adntinuingviolations, involving a
longstanding and demonstrable policy of discrimination, is not implicatddiobgan.”. In order

to establish a longstanding and demonstrable policy of discrimination, theifplaimust
demonstrate something more than the existence of discriminatory treatment seliigAtetion

v. City of Clarksville, 244 F. Appx 639, 647 (6th Cir. 2007).The employer’s

“standingoperatingorocedure” must include “intentional discrimination against the class of which
plaintiff was a member.’1d. (citing Sharpe, 319 F.3d at 269).

Here, Whistle Stop’s alleglinjuries are tiedo discreteacts—the Town's specific denials
of approval for the DevelopmentConsequentlyeach act starts a new clock for filing claims
regarding it In addition, Whistle Stop has merely alleged the existence of discrinyrisgatment
in his case bunot againsh class of with it was a memberWhistle Stop itself states that “it is

proceeding under . . . a ‘class of one’ theory.” (Doc. No. 65 afl@9 is insufficient to constitute



a continuing violation.See, e.g.Sharpe 319 F.3dat 26869 (holding that the “longstanding and

demonstrable policy of discrimination” continuing violation exception did not apply bethes
plaintiffs neither represented a class nor otherdessonstratedlasswide discriminatory action);

Froling v. Cityof Bloomfield Hills, No. 1212464, 2013 WL 2626618, at *5 (E.D. Mich. June 11,

2013)(“Even if the acts could be considered to constitute a longstanding policy of discrimination,
the Plaintiffs have not alleged that the claimed act of discriminatiomidaat any class of which
they are a membeiConsequently, the second category of a continuioigtion is not applicable
here.”) Accordindy, to the extent the claims arise outtoé Town’s denials of approvals for the
Development before November 18, 2015, they are dismissed with prejudice.
B. DueProcess Claim (Count I)
1. Substantive Due Process

The substantive due process doctrine establishes that “‘governmental deprivalifens of
liberty or property are subject to limitations regardless of the adequadlyeoprocedures

employed.” Range v. Douglas, 763 F.3d 573, 588 (6th Cir. 2014) (quétesgson v. City of

Grand Blanc, 961 F.2d 1211, 1216 (6th Cir. 1992)). This doctrine protects a narrow class of
interests, including those enumerated in the Constitution, those so rooted in the trafliiens
people as to be ranked fundamengad theinterest in freedom from government actions that
shock the conscienceld. It also protects the right to be free from arbitrary and capricious
governmental actions, which is another formulation of the right to be free from camescien
shocking actions.ld. “Substantive-dugrocess claims are ‘loosely divided into two categories:

(1) deprivations of a particular constitutional guarantee; and (2) actionsshivak the

consciencg’ Doe v. Miami Univ., 882 F.3d 579, 597 (6th Cir. 2018) (quolfiadpt v. Se. Local

Sch. Dist. Bd. of Educ., 107 F.3d 1220, 1228 (6th Cir. 19%9Fa)ner v. Harrod656 F. App’x




755, 761(6th Cir. 2016)Y“To prove a 8§ 1983 substantive due process claim, the plaintiffs would
need to establish either (1) deprivations of a particular constitutional gemran{2) government
actions that shock the conscience.” (internal quotation marks omitted)).

Whether a person has a “property” interest is traditionally a questiomateflatv. EJS

Props., LLC v. City of Toledo, 698 F.3d 845, 855 (6th Cir. 201Bpwever federal constitutional

law determines whether that interest rises to the level of a legitimate claim of entitlentedegdro

by the Due Process Claudd. at 856(citing Town of Castle Rock v. GonzalesA5U.S. 748, 757

(2005)). “[A] party cannot possess a property interest in theipeoé a benefit when the stase’

decision to award or withhold the it is wholly discretionary.”Med Corp., Inc. v. City of

Lima, 296 F.3d 404, 409 (6th Ci2002)(citing Richardson v. Township of Brady, 218 F.3d 508,

517 (6th Cir. 200Q) However,‘[p] roperty owners . .have an interest in a discretionary benefit,
such as a regoning ordinancegfter it is conferred. EJS Props., 698 F.3at 856 (citingBuckeye

Cmty. Hope Found. v. City of Cuyahoga Falls, 263 F.3d 627, 642 (6th Cir.)2001)

Here,Whistle Stopplausibly alleges a deprivation afproperty interest in a discretionary
benefit Although the Town argues that the Board never granted Whistle Stop the right tpdevel
its property using a SABRE SBR system (Doc. No. 66 aiVhjstle Stopalleges that the Board
approved the SABREBR system (Doc. No. 52 § 90.) The Board voted at its October 13, 2015
meeting to allow the SABRE SBR wastewater system for the Whistle Stop subdivikiio)
Whistle Stopalso alleges thdhe Board denieils use of the SABRE SBR dysn that it previously
approved (SeeDoc. No. 52 { 124. At a Septemeér 16, 2016 meeting, the Board made a motion,

which was unanimously approved, to direct Whistle Stop to select an alternative S8iR.s{d.



1 131.) Accordingly, to the extent Whistle Stopssibstantivedue process claim relies aue
process violations occurring on or after November 18, 2015, the motion to dismiss is’denied.
2. Procedural Due Process
To demonstratea violation of procedural due process, the plaintiff has the burden of
showingthat: “(1) he had a life, liberty, or property interest protected by the Bacess Clause;
(2) he was deprived of this protected interest; and (3) the state did not afford himtadequa
procedural rights prior to depriving him of the property interest.” EJS P®@8 F.3dat 855

(quoting Women’s Med. Prof’l| Corp. v. Baird, 438 F.3d 595, 611 (6th Cir. 200&})e Town

argues thaWhistle Stop’s procedural due process claim should be disntissadse Whistle Stop
does not adequately allegeatht had aprotected interest. As discussed above, Whistle Stop
plausibly allegethat it had a property interest protected by the due process claegiRange v.
Douglas 763 F.3d 573, 588 n.6 (6th Cir. 2014) (stating that the class of interests protected by
substantive due process is narrower than those protected by procedural due process).

In addition, the Town argues that Whistle Stop fails to plausibly allegatthats not
afforded procedural rights. However, as Whistle Stop agtgrts‘Proceduraldueprocesss not
satisfied when a person has a protected interest undBu#dtfroceslause and the individual

responsible for deciding whether to deprive that person afteiest is biased. Heyne v. Metro.

Nashville Pub. Sch., 655 F.3d 556, 566 (6th Cir. 20déalsoWithrow v. Larkin 421 U.S. 35,

47 (1975) (stating that “Biaseddecisionmakejis] constitutiondly unacceptable”). Whistle Stop

repeatedly allegethat the Town was biased toward Whistle Stop because of its relationship with

3 Because the Court denies the Town’s motion on this basis, it need not atitlisis Stofs
additional argumerthat it has alue procesgght not to be subjected the Board’s arbitrary and
irrational decisions. The Court also declines to addresbawa’s argumenthat Whistle Stop’s
substantive due process claim should be dismissed bebausenduct alleged does not shock the
conscience.



Whistle Stop’s Managing Membekr. Franks. See, e.g.Doc. No. 527 12 (“Mayor Napier
despises and cannot stand Mr. Franks . . . Mr. Franks became ‘persona non grata’ with the Town.”);
id. 125 (“At least one former Town official has confirmed that Mayor Napieebet it was more
important to ‘slagMr. Franks]around and stop development’ than to do what was best for the
Town.”). Whistle Stop further alleges that Mr. Cosentini’s treatment of Whistle Stopsistzort
with Mayor Napier’'s personal animus and ill will towakét. Franks and entitieghat he is
involved. Seeid. 114 Accordingly, the motion to dismiss is dentedhe extent Whistle Stop’s
procedurablue process claim relies @iolations occurring on or after November 18, 2015.

C. Equal Protection Claim (Count I1)

Whistle Stop’s equal protection claisicommonly known as a “classg-one” challenge,
in which it must allege that: (1) it has been intentionally treated differently ftoersosimilarly

situated; and (2) there is no rationalibder the disparate treatment. United StateSreen 654

F.3d 637, 651 (6th Cir. 2011) (quotiMill . of Willowbrook v. Olech, 528 U.S. 562, 564 (2000)).

The Town argues that Whistle Stop’s equal protection claim should be dismissecd:hbaatie
Stop has failed to plausibly allege the first element.

Although the Sixth Circuithas not yet defined the extent to which individuals must be
similarly situated to others in order toaintain a classf-one claim, it appearto endorse the
Seventh Circuit's view thab be similarly situated, the challenger and domparators must be
“primafacieidentical in all relevant respects or directly comparablan all material respects.”

Green 654 F.3d at 65Xquoting United States vMoore,543 F.3d891, 896(7th Cir. 2008)

(internal quotation marks and citatiomitted). Furthermore, the Sixth Circuit has stated that
when evaluatingvhether parties are similarly situated, courts &haot demand exact correlation

but should instead seek relevamilarity. EJS Prop., 698 F.3cat 864-65.

10



Whistle Stop argues thatplausibly alleges that Bridgemov&llage, Williamson County
Schools (“WCS”), and Two Farms are similarly situated comparators. VWjdindéo Bridgemore
Village and WCS, Whistle Stop alleges that the Board voted to transfer 78adpe Town’s
wastewater system from the current developer” of Bridgemore Village to W 8pgmoved an
additional 7 taps to WCS and 69 taps for the completion of Bridgemore Village. (Doc. flo. 52
97.) These approvals were conditioned on the Towrnnbaadequate treatment and disposal
capacity at the time of the proposed constructidd.) (Whistle Stop alleges that they received
different treatment from Bridgemore Village and WCS because “inexpjictitd Town rejected
Whistle Stop’s proposal to provide drip area in order to connect to the Town’s wastewat
systerr—despite Mr. Cosentini expressly stating that this was a viable option for Bridgemore
Village and WCS the year before.1d( § 126.) The Town was “willing to allocate additional
sewer capacity for WCS’s proposed school so long as the net effect on dripafielcity was
positive for the Town” and the Town offered “to compensate WCS for any exceseldkip fid.
1128.) However, Whistle Stop’s sewer request was rejected outright even thougle \Btoigt
offered excess drip field capacity to the Town for frdd. 129.) AlthoughWhistle Stopalleges
that Bridgemore Village, WCS, and Whistle Stop weradallelopments in the Town occurring
around the same time and involved with the Board for sewage related ksumayano additional
factual allegations detailing why these entities are identical in all relevant teegpedirectly
comparable in all material respectsWhistle Stopdoes not specify Bridgestone Village’'s
characteristics and only alleges that the WCS development involved a public 4¢tho$hl127.)
These allegations, without more, are insufficient to plausibly allege tidgeBnore Village and

WCS are similarly situated to Whistle Stop.
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With regard to Two FarmsWhistle Stop alleges thatthis developmentincluded
“residential, commercial, and recreational uses,” including 800 residences Tagdr aVoods
designedyolf course. Id. 11153, 155.) Two Farms’alleged characteristics greatly differ from
the Development here. The only similarity between Two Farms and Whistle ®tggdadire that
they are both developments in the Town occurring aroundathe $me. This is insufficientto
plausiblyallegea classof-oneequal protectiorlaim. Accordingly, because Whistle Stop fails to
plausibly allege that Bridgemore Village, WCS, or Two Farms are simisiiyated nor has
Whistle Stop alleged any other comparators, Whistle Stop’s equal proteldiom is dismissed
with prejudice?

V. Conclusion

For the foregoing reasons, the Town’s Motion to Dismiss (Doc. No. 58) is granted in part
anddeniedin part. The motion is granted as to Whistle Stop’s equal protection claim and all
claims arisingfrom Section 1983 violations prior to November 18, 2015. These clamns
dismissed with prejudiceThe motion is denied as to the alleged due process violations arising on

or after November 18, 2015 he Court will file anappropriateOrder.

RN WA

WAVERLY D-CRENSHAW, JR.{/
CHIEFUNITED STATES DISTRICT JUDGE

4 Having dismissed Whistle Stop’s equal protection claim on the aforementiosisgdtba Court
will not address the Town’s additional arguments related to the claim’s seeoneng!
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