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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CHARLESBRIAN FOX, et al.,
Plaintiffs,
V. NO. 3:16-cv-03013

JUDGE CAMPBELL
MAGISTRATE JUDGE FRENSLEY

AMAZON.COM, INC,, et al.,

N N N N N N N N N

Defendants.

MEMORANDUM

l. Introduction

Pending before the Court are Defendanta&on’s Motion For Summary Judgment (Doc.
No. 119), and Plaintiffs’ Motion FdPartial Summary Judgment@b. No. 136). For the reasons
set forth below, Defendant Amazon’s Motidfor Summary Judgment (Doc. No. 119) is
GRANTED, Plaintiffs’ Motion For Partial Smmary Judgment (Doc. No. 136)d&NIED, and
this action iDISMISSED.

Also pending before the Court is Plafif® Motion To Exclude Evidence Regarding
Reasonableness Of Defendant Amazon.com'sliiecisions Made During December 10, 2015
Meeting (Doc. No. 106). Through the Motion, Pléfstrequest the Court prohibit Defendant
Amazon from introducing certain evidence at trlaiven the Court’s dispd#on of this action,
the Motion isDENIED, as moot.

Il. Factual and Procedural Background

Plaintiffs Charles Brian Fox and Megan Foxgarally brought this action in the Circuit
Court for Davidson County, Tennessee, individualtg on behalf of their four minor children,

Hailey, Matthew, Rebecca, and Sarah, to recéwmemjuries and other damages they sustained
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as a result of a fire at their home allegedhused by a hoverboard purchased through the
Amazon.com website. (Doc. No. 1-2). aPkiiffs named Amazon.com, W2M Trading
Corporation, and various Amaaz entities as defendantéd.j The Amazon defendants removed
the case to federal court basen diversity of citizenship jurigdtion. (Doc. No. 1). Plaintiffs
subsequently filed a Second Amended Complaint, naming Defendants Amazon.com, Inc. and
W2M Trading Corporation, and raising the &nlling claims: violation of the Tennessee
Products Liability Act, 29-28-10%t seq, negligent failure to warn, intentional and/or negligent
misrepresentation, and violation of thennessee Consumer Protection Act, 47-18-20%gq.
(Doc. No. 94). Plaintiffs seek compensatoryndges, punitive damages, and treble damages.
(Id.) Plaintiffs have obtained an Entry of Defiaas to Defendant W2M Trading Corporation.
(Doc. No. 88).

Plaintiffs allege that Platiff Megan Fox purchased a self-balancing scooter, more
commonly known as a hoverboard, from theaaon.com website on November 3, 2015 to give
to her son, Matthew, for Chrisas 2015. (Doc. No. 94, at 11 6, 9, .1Rintiffs further allege
that on January 9, 2016, Matthewedsthe hoverboard, then leftnext to a couch on the first
floor of their home.Id., at 11 11, 12, 13). Later that délye hoverboard allegedly triggered a
fire that consumed the house, and caused phyanchpsychological injuries to Plaintiffdd(, at
19 11-28). The parties do not dispute the hoverboard, specifiballjthium-ion battery pack,
was the cause of the firdd(, at 11 102-105).

The parties’ statements of undisputed matdacts supporting their respective motions
for summary judgment include several statemerdas dhe more in the nat of argument than

fact. Setting aside the argumenta statements, the ursgiuted material facts are as follows.



Purchase of the Hoverboard

Amazon.com (“Amazon”) is an informatiogervice and system designed so multiple
users across the world can access its servers ansédits marketplace at the same time. (Doc.
No. 147, at 1 15). Defendant W2M Trading Cogimn, also known as “¥YDeals,” was a seller
that listed and sold products on Amazon.col., @t § 1)} On November 3, 2015, Plaintiff
Megan Fox used her existing accowith Amazon to purchase tlwverboard at issue here, the
FITURBO F1. (Doc. No. 150, at ¥). It is Plaintiffs’ positon that she bought the hoverboard
from Amazon. (Doc. No. 147 at § 2). It is A#on’s position that, although it retails some
products on its marketplace, it did re#ll the hoverboardt issue hereld.) Rather, Amazon
contends Mrs. Fox purchased the hoverbdewth Defendant W2M Trading Corporation, or
“W-Deals,” through the Amazon marketplackl.(Doc. No. 120, at 9).

Prior to Mrs. Fox’s purchase, Mr. Fox hauestigated hoverbeds, which included
visiting Amazon’s website and reading hoverboadews and comparing the component parts.
(Doc. No. 150, at § 5). The hoverboard was diesed on the webpage as having an “original
Samsung advanced battery packd.,(at 1 3). Amazon made natments or representations
about the hoverboard, nor did it develop the pobdietail page contendn the webpage. (Doc.
No. 147, at §§ 10, 11). Amazon did not maky aepresentations to Mrs. Fox about the
hoverboard before or atdhtime she purchased ild( at § 12). Amazon did not design or

manufacture the hoverboardd.( at 11 4-5).

1 Amazon objects to Plaintiffsuse of the term “co-sellerin referring to W2M Trading
Corporation, and prefers the term “third-partitese’ (Doc. No. 150, at B). Plaintiffs object to
the term *“third-party seller.” (Doc. No. 147, %tl). The Court simply uses the term “seller”
throughout this statement of facts.
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After providing her credit card information, Armon charged Mrs. Fox the entirety of the
hoverboard purchase price of $274.79. (Doc. No. 856(] 4). W-Deals set the price for the
hoverboard. (Doc. No. 147, at 1 9).

The purchase receipt was sent by “amazon,t and containedMrs. Fox’s billing
address, the shipping addresbe order date, shipment datéhe detailed description, the
purchase price, tax, and receipt number. (Odc. 150, at § 6). Theurchase receipt also
contained the phrase “Sold by: -DEAL-1d( at § 7). Amazon permitted sellers to use a
“friendly name” by which it would be ehtified as a seller of its productfd.( at 1 8). Amazon
contends that Defendant W2M Trading Cogimn or “W-Deals” used “-DEAL-" as its
“friendly name” when selling items on the Amazon website, at 1 9). Both Mr. and Mrs. Fox
believed the hoverboard was pusiskd directly from Amazonld;, at 1 10).

The parties disagree as to whether ttowerboard was shipgeby Defendant W2M
Trading Corporation or by Amazon. (Doc. Nb47, at 11 3, 6). They appear to agree the
hoverboard was shipped via degal Express from ChingDoc. No. 150, at § 11). When
Plaintiffs received the hoverboard, the shifgpbox contained the trademark “Amazon” on the
outside. [d., at 1 12). The product box containing tieverboard was labeled “Smart Balance
Wheel” and had no information abdbe seller, orlaout the identity othe manufacturerld., at
19 37, 38). The identity of the manufacturer is still unknoveh, &t  39).

Amazon operates a program known as filolent by Amazon” or “FBA” in which
sellers can place products in Amazon’s possessioncontrol in an Amazon Fulfillment Center
until the products are purchaseldl.(at I 13). Once a product is purchased, Amazon ships the
product using Amazon-labeled boxe#d.,(at §f 13-14) In 2015, Amazon’s FBA program

shipped items using Federal Expreasd it had FBA centers in Chindd( at {{ 15-16).
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Amazon contends, however, that Defendant W2M Trading did not use this sddjcat {f 13,
31).

The presence of sellers on Amazon’s wieblsas steadily growover the yearsid., at
32). Approximately 40% of Amazon’s @gs revenue comes from co-saldsl., (at  33).
Amazon has a “merchant integration team” sipeadly for the purpose of encouraging and
enhancing co-saledd(, at § 34). The purpose of the merchant integration team is to help new
sellers learn how to list produgtsow to describe their products on Amazon’s website, and how
to handle order fulfillment.Igd., at  35). The merchant integoat team acts as the “dedicated
account manager” for sellers by being the pointasftact for sellers angnswering questions or
offering other assistance such as creating sample entries on the Amazon spreadsleef. (
36).

Plaintiffs never communicated with any p@nsor entity other than Amazon regarding the
purchase of the hoverboardd.( at 1 40). Amazon does notrpgt any direct communication
between a seller and Amazon customers, and did not permit sellers to have access to the contact
information of Amazon’s customerdd(, at 11 41-42).

Amazon’s Business Solutions Agreement (“BSaVijh all of its sellers provides in part,
“We will provide order information to you for éaorder of your productkirough the applicable
Amazon site.” Id., at § 43). Pursuant to the BSA, Armon had complete control over all the
money from co-sales, including the rightingpose a 90-day hold on the payment of funtik, (
at  98). The BSA outlines Amaz's general intention to remgayments to sellers every 14
days. (d., at 1 99). The BSA also provides sellers lI'wibt have the abilityo initiate or cause
payments to be remitted to youldtl( at § 100). In December 2015, Amazon imposed a 90-day

hold on remitting payment for hoverboard sabesause Amazon was worried it would “see a
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higher return rate and [thereowld be] a potential [for sellers] to run off with this moneyd.(
at 1 101; Doc. No. 117-10).
Facts Relating to Post-Sale Events

In 2015, Amazon had a product safety team in the U.S. and Europe. (Doc. No. 150, at 11
17, 18). The product safety team engaged in thagbive monitoring of cstomer electronic and
telephone contacts, includingcsal media, to look for mduct safety problemsid, at § 19).
Amazon’s product safety team also reviewed nesp®rts and notifications from governmental
agencies to stay attuned to any potential product safety isdyeat( 20). Amazon’s customer
service employees were instructed to diregt aafety-related contact” to the product safety
team, regardless of whether it wadirect sale or a co-saléd( at 1 21).

In December 2015, Amazon’s product safety team demanded sellers provide legal
compliance documentation for theverboards offered for saldd( at § 22). This demand
included documentation that the hoverboards complied with Underwriters Laboratory
requirements and United Nations transportation regulatitohy. Yery few sellers responded to
Amazon’s demand for compliance documentatiorattempted to satisfy these requirements.
(Id., at 1 23). Amazon had no safety certificatibmeen any of the sedirs placing hoverboards
for sale on the Amazon websitéd.( at 1 67).

Amazon has a “HazMat” (more recently renamed, “Dangerous Goods”) team to ensure
any potentially dangerous products in an AmakEaifillment Center were properly identified
and labeled.Id., at 1 24-26). The Dangerous Googsnh had no role with products that had
not reached an Amazon Fulfillment Centdd.)( Any product with alithium-ion battery —
including hoverboards — fell withithe jurisdiction of the Dangeus Goods team if stored or

shipped by Amazonld., at § 27).



Co-sales constituted nearly all of Amazon’s hoverboard sdtks.af I 66). Amazon
received over $200 million in sales for hoverb@apdirchased from its website from September
2015 through November 2013d{( at 1 68).

In November 2015, Amazon began an intermatestigation intothe dangers of
hoverboards sold from the Amazon websitd., @t 9 45). Damon Jones, an Amazon employee,
worked “almost non-stop” from November 201%atiigh January 2016 onishinvestigation. I.,
at Y 46). The product safety team prepareditien report, dated December 10, 2015, outlining
its investigation. Ifl., at Y 47, 48). The report was completed just before a meeting on
December 10, 2015, which involved approximately twenty Amazon employees, including “a
broad set of seniodecision-makers.” 1., at § 49). These decision-makers included the
leadership of the product safetypguct quality, and legal team$d ( at 1 50).

On November 30, 2015, an Amazon custorsent an email to Amazon’'s CEO Jeff
Bezos informing him a hoverboard from “W-Deals’e( Defendant W2M Trading) had burst
into flames while his daughter was riding itti‘fireworks-like expbsions,” and had caused
substantial damage to his homiel.,(at 1 50a, 51&).The customer also reported that his three
children had narrowly escaped physical havhen the hoverboard burst into flamesl.,(at
52). Plaintiffs contend the ASINAmazon Standard ldentificaoNumber] identified in the
email to Mr. Bezos on November 30, 2015 wasdame as the ASIN for the hoverboard they
purchased.ld., at  53). The manufacturef the hoverboard purchasbkyg the man who sent the

November 30, 2015 email could not be identifidd., @t 1 54).

2 Plaintiffs’ Statement of Undisputed MatdrFacts contains twoatments numbered “50”
and two statements numbered “51.” (Do®.N50, at 14). The Court has renumbered those
items “50a” and “50b” to avoid confusion.
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The product safety team’s December 10, 2015 report identified at least 17 complaints of
hoverboard fires or explosions in the Unitsthtes alone from hoverboards sold on Amazon’s
website. [d., at T 55). Only four of the 17 custorsereported that fires occurred during the
process of charging the productdd.( at § 56). Amazon’'s North American Consumer
Leadership team was concerned the reports of éirel explosions may be indicative of a safety
issue across all Chinese manufacturers, which constituted the vast majority of the hoverboards
being offered for saleld., at 1 58). Damon Jones — the leadf Amazon’s product safety team
— was concerned the entire hoverboard producgoatevas “bad” because the dangers of fires
and explosions were spread across many faatwrers, many brands, and many component
parts. (d., at 1 59).

Amazon knew nearly 250,000 units had been sold in the 30 days before the December 10
report. (d., at § 60). By December 10, 2015, Amazon knew approximately 25 percent of the
units sold in the preceding 30 days had not been delivédedat( 61). On December 10, 2015,
Amazon knew it was likely the majority of hoverboards sold during the preceding 30 days were
unused and would be opened during the holiday seasbna( § 62). Mr. Jones testified he
expected to see more complaints abdumterboard fires, smoke, and overheatind., @t 1 63;

Doc. No. 117-5, at 245, 312-13). As a result, Aammade “contingency @hs” in anticipation

of more fires and explosiondd(, at { 64). This contingenplan included having Amazon
employees work on Saturday, December 26, 2015, to monitor any news reports or customer
complaints regarding hoverboard fires or explosioid., &t § 65).

During a meeting on December 10, 201&mazon decided to recommend the
international sales team sesw all hoverboard salesld( at § 73). Dung that meeting,

Amazon also decided to send a “non-alarmistagro United States hoverboard purchasers.
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(Id., at § 74). After being toldf the decision to suspend &lbverboard sales worldwide, the
third highest Amazon executive sent an groa December 10, 2015, cautioning other Amazon
employees that the email to custnsiwould be “headline newsId(, at § 91). Amazon stopped
selling hoverboards in the United Statesl worldwide starting on December 11, 201&., @t
75).

On December 12, 2015, Amazon sent the “non-alarmist” email to customers who had
purchased hoverboardsd( at § 76). The subject line oferemail stated: “Important Product
Safety Notification Regarding your Amazon.com Ordeld:,(at 1 13). The email stated the
following: “There have been news reports diesaissues involving products like the one you
purchased that contain recheadple lithium-ion batteries.Iq., at  77). Mrs. Fox was one of
the Amazon customers who received the “non-alarmist” emiail, at 1 78).

Mrs. Fox had a habit of reading eisa sent to her email address,

meganfox@comcast.neand occasionally received emdilem Amazon to that email account.

(Doc. No. 157, at 1 9). She has no recoltectof the December 12, 2015 email from Amazon
relating to hoverboards, buteskdoes not deny receiving itd(; Doc. No. 147, at 1 14). Mrs. Fox
testified during her depositionaghhad she heard “there was one fire caused by the particular
board that | bought, | would not¥alet it be in my house.ld., at § 92).

Plaintiffs argue that the email should hawéormed customers of the actions Amazon
had already taken in response toéntvoard safety concerns. Pldiistalso argue that the email
should have informed customers that: the ésafissues” were the risks of “fire” and
“explosion,” or that some hoverboartad burst into flames while use; some of the 17 fire and
explosion incidents involving hevboards had caused significanhdae to customers’ homes;

Amazon was very concerned about a possible “kiptie “large spike”in fire and explosion
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incidents as hoverboards purchasethm last 30 to 45 days were put into use for the first time
on or about December 25, 2015; Amazon had dedwlstbp selling hoverboards worldwide on
December 10, 2015, because of the risk of fire and explosion; Amazon had decided to stop
selling certain ASINSs, including the exactsaproduct purchased by Mrs. Fox, on December 2,
2015, because of the risk of fire; Amazon’s prodiatety manager was concerned that the entire
hoverboard product category was bad; the dangefsesf and explosions were spread across
many manufacturers, many bds, and many component ErtAmazon was specifically
concerned that the hoverboard fires and exphssimight have been indicative of a problem
across Chinese manufacturing; Amazon’s sounfeconcern was a “deep dive” internal
investigation; and Amazon had multiple additional sources of information other than news
reports. (Doc. No. 150, at 11 79-8%overboard refunds were litad to nineteen percent (19%)
despite the risk of fes and explosionsld;, at 1 90).

lll. Analysis

A. The Standards Governing Motions For Summary Judgment

Summary judgment should lgranted "if the movant sh@athat there is no genuine
dispute as to any material faartd the movant is entitled to judgment as a matter of law." Fed. R.
Civ. P. 56(a). The Supreme Court has constiRel® 56 to “mandate[] the entry of summary
judgment, after adequate time for discovery apdn motion, against a pamnvho fails to make a
showing sufficient to establish the existence oklement essential to that party’s case, and on
which that party will bear the burden of proof at trialélotex Corp. vCatrett, 477 U.S. 317,
322,106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).

In considering a motion for summary judgnt, a court must draw all reasonable

inferences in favor of the nonmoving par8ee, e.g., Matsuga Elec. Indus. Co., Ltd. v. Zenith
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Radio Corp475 U.S. 574, 587-88, 106 S.Ct. 1348, 89 L.Ed.2d 538 (186gve v. Franklin
County, Ohio,743 F.3d 126, 132 (6th Cir. 2014). The d¢aloes not, howevemake credibility
determinations, weigh the evidence, or determine the truth of the nfattderson v. Liberty
Lobby, Inc, 477 U.S. 242, 255, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).

In order to defeat the rtion, the nonmoving party mugtovide evidence, beyond the
pleadings, upon which a reasonable jury could return a verdict in its fagtmtex Corp. 477
U.S. at 324Shreve/743 F.3d at 132Ultimately, the court is to determine “whether the evidence
presents a sufficient disagreement to require sgiam to a jury or whether it is so one-sided
that one party must prevail as a matter of lantlerson477 U.S. at 251-52.

B. Tennessee Products Liability Act

Defendant Amazon seeks judgment as a mattéavothat it is nota “seller” under the
Tennessee Products Liability Act 1978, Tenn. Code Ann. 88 29-28-1@1,seq.(*TPLA” or
“the Act”). Plaintiffs seek judgment as a matétaw that Amazon is a &ler” under the Act.

A manufacturer or seller of a defective mreasonably dangerous product may be held
liable under the TPLA for injuries caused by product. Tenn. Code Ann. § 29-28-105. Sellers
may be held liable under the Act only if the pl#f establishes one of the five conditions set
forth in Section 29-28-106. Plaintiffs seekhold Defendant Amazon liable as a seller based on
Subsection (4), which provides a seller may bkl able even if it did not manufacture the
product where “[tlhe manufacturer distributor of the product grart in question is not subject
to service of process in thisagt and the long-arm statutesT@nnessee do not serve as the basis
for obtaining service of process.” It is undigpd in this case that the manufacturer of the
hoverboard at issue is unknown.

The Act defines the term “seller” as follows:
11



‘Seller’ includes a retailer, wholesaler, distributor, and means any individual or

entity engaged in the business of sellingr@aduct, whether such sale is for resale,

or for use or consumption. ‘Seller’ alswludes a lessor or Ibar engaged in the

business of leasing or bailment of a product.

Tenn. Code Ann. § 29-28-102(7). Given botltipa moved on the question of whether Amazon
was the “seller” of the hovboard, the Court begins witiwhether Amazon falls under that
definition.

Defendant Amazon argues it is not a “sellenter the Act because it did not hold title to
the product, set the price of the product, devéthepproduct offer, or ship the product directly to
Plaintiffs. Plaintiffs argue Amazon is a “colse’ of the hoverboard, along with W2M Trading
Corporation, and it acts as aetailer” or “distributor” of the product because it exercised
complete control over the saledakept the entire purchase prizad by Mrs. FoxAlternatively,
Plaintiffs argue Amazon is “an entity ergal in the business eélling a product.”

The parties have not cited emy section of the TPLA deiing the term “retailer” or
“distributor,” nor have they cited to any dsicins issued by the Tennessee courts defining the
terms. The Tennessee Supreme Court has eeplahowever, that in construing the TPLA,
courts are to “examine the ‘natural and ordinamyaning of the language used’ . . . ‘without a
forced or subtle construction that wodilahit or extend the meaning of the languag@®&nley v.
Honda Motor Ca.31 S.W.3d 181, 186Tenn. 2000) (quotinguggle v. Allright Parking Sys.,
Inc.,922 S.W.2d 105, 107 (Tenn.1996)). The Court’s @lian is to examinéhe meaning of the
terms as they were used at the time of enactment.

The definition of “seller” has remaineeéssentially unchanged since the TPLA was

enacted.SeeTenn. Code Ann. 8§ 23-2702(c) (1979 Supfcrcording to the 1976 version of

Webster’s Dictionary, the term “distributor” wadefined as: “one that markets a commodity;
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esp: wholesaler.” Webster's Third New Interpaal Dictionary 660 (1976). The term “retailer”
was defined as “a merchant middleman who sells goods mainly to ultimate consudges.”
1938. The 1968 version of Black’s weDictionary defined “retaileras “[a] merchant who buys
articles in gross or merchandise in large quiasti and sells the same by single articles or in
small quantities.” Black’s Law Dictionary 1479"(4d. 1968). The term “distributor” was not
defined.

The more recent definitions are generalpnsistent. Merriam-Webster’s definitions of
the terms remains unchanged. Merriam-Wets Collegiate Dictionary 364 (1'1ed. 2003);

Merriam-Webster Online Dictionanhttp://www.unabridged.merriam-webster.com/unabridged/

distributor (last visited May 25, 2018); Meam-Webster Online Dictionaryhttp://www.

unabridged.merriam-webster.com/unabridged/reta(last visited May 25, 2018). The 2014

version of Black's Law Dictionarydefines “distributor” as “[ajwholesaler, gbber, or other
manufacturer or supplier thaells chiefly to retailers andommercial users.” Black's Law
Dictionary 577 (18 ed. 2014). A “retailer” is defined &ga] person or entity engaged in the
business of selling personal progeid the public or to consumeias opposed to Bieg to those
who intend to resell the itemdd., at 1509.

Plaintiffs have not presented evidencwlicating Amazon is a wholesaler, or its
customers are “chiefly . . . retailers and commernggars.” Therefore, Rintiffs have failed to
show Amazon is a “distributor” under the statirR&intiffs have also failed to establish Amazon
acts as a “retailer” or other “8ty engaged in the businesssd#lling a product.” Amazon did not
hold title to the product sold here, did not setghee of the product, and did not create the text

describing or making representats about the product. Amazon’deran the trasaction was to
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provide a mechanism tadilitate the interchangeetween the entity seielg to sell the product
and the individual who sought to buy it.

Although there is very little eslence Amazon was involved ghipping the product, even
if it were shown Amazon providestorage and shipping servidesre, the evidence indicates
those services are offered to eedl as a way to facilitate thelssaAmazon does not take title to
the products for which it offers this servi@md performing those seces does not transform
Amazon into the “sellerdf the product.

Plaintiffs’ argument that Amazon is a “selldrécause it retained all the funds paid by
Mrs. Fox in this case, rather than remittingrthto W2M Trading Corporation, is not persuasive
because it does not reflect the typical Amazon transaction such that Amazon becomes a “seller.”
The evidence indicates Amazon typically renpsyment to sellers every 14 days, and its
decision to hold the funds in this case relateddocerns with the potential need to satisfy a
large number of refund requests. Holding tineds for that purpose does not indicate Amazon
exercised control over the prodsaid by W2M Trading Corporation.

As to Plaintiffs’ contention tat both Mr. and Mrs. Fox belied they were purchasing the
product directly from Amazon, Plaintiffs have moted any authority indicating the subjective
belief of the buyer is a relevant factor to coesith applying the TPLA definition of “seller.”
Similarly, Plaintiffs have not shown the volenof hoverboard sales on Amazon’s website is
relevant to the definition.

The Court notes that the conclusion reached isecensistent with that reached by other
courts addressing the lialtyliof Amazon under other prodis liability statutes. I©Oberdorf v.
Amazon.com, Inc.295 F.Supp.3d 496 (M.D. Penn. 2017), the district court for the Middle

District of Pennsylvania held Amazon was ti¢ “seller” of a dog leash sold on the Amazon
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Marketplace for purposes of the Pennsylvania prsdiighility statute.The court reasoned that
Amazon, like an auctioneer, “is merely a thirdtpavendor’'s ‘means of miketing,” since third-
party vendors — not Amazon — ‘cho|o]se the prasland expose[ ] them for sale by means of’
the Marketplace.1d. (quotingMusser v. Vilsmeier Auction Co., In622 Pa. 367, 373, 562 A.2d
279 (1989)).

In McDonald v. LG Electronics USA, In@Q19 F.Supp.3d 533, 542 (D. Md. 2016), the
court held Amazon could not be held liahlader Maryland’'s productsability law for a
defective battery sold on its website becausepthmtiff had not sufficietly alleged the defect
was attributable to Amazon. The court describeda2om’s role in that case as merely providing
a platform for the sale of the product, whivhs designed, manufactured, sold and shipped by
other entitiesld.®

Plaintiffs alternatively argue Amazon is“gailor” of the hoverboard, and therefore,
satisfies the TPLA definition of “seller.” Acecding to Plaintiffs, thex is strong evidence the
hoverboard was stored and shipped by Amaaon, therefore, Amazon established a bailment
relationship with W2M Tading Corporation.

Under Tennessee law, a “bailment” is “a deaiwef personalty for @articular purpose or
on mere deposit, on a contract express or imdplieat after the purpose has been fulfilled, it

shall be redelivered to the person who delivate@r otherwise dealt with according to his

3 Amazon has also filed in the recordotwnpublished cases also holding it is not a
“seller” or “supplier” under Mardand and Ohio law, respectivelfrie Ins. Co. v.
Amazon.com, IncNo. 8:16-cv-02679-RWT (D. Md. Jan. 11, 2018) (Doc. No. 120-3);
Stiner v. Amazon.com, In&Np. 15CV185837 (Lorain Cty. Gt Court of Common Pleas
Sept. 20, 2017) (Doc. No. 120-1).
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direction or kept until he reclaims itDispeker v. New S. Hotel C&13 Tenn. 378, 387, 373
S.w.2d 904, 908, 17 McCanless 378 (1963). Aldsafor hire” under Tennessee law “promises
to put the bailed property to no other use than that for which it was hired; to use it well; to take
care of it; to restore it the time appointed; to pay the renthire; and finally in general, to
observe whatever is prescribed by the @mitof bailment, by law, and by custonDispeker
213 Tenn. at 387.

Even if the Court assumes the transachiere involved a bailment relationship, Amazon
did not act as the “bailor” of the product, but ratheth@s“bailee.” “Baikes” are not included as
part of the TPLA definition of “seller.”

Finally, Plaintiffs argue holding Aman liable as a selleisupports the policy
justifications of the TPLA by promoting safaty the products sold tthe public, and by placing
the burden of loss on businesses like Amazon, rélitaer those who are injured by the products
sold on its website. Although omeight agree these poljiemplications justiy extending liability
to businesses like Amazon, that decision is fer Tennessee legislature as it would require, in
the Court’s view, an expansion of tAet’s current definition of “seller®

C. Negligent Failure to Warn

Plaintiffs next claim Defendant Amazon shibuie held liable for breaching a duty to
warn customers, after the sale, about the fire and explosion risks associated with hoverboards.
Amazon argues there is no cause of action for breach of a post-sale duty to warn under

Tennessee law. Both parties move for summary judgment on this claim.

4 To the extent Plaintiffs sugge$ie Court apply the spirit dfie law rather than the actual
text, the Court declines to do so.
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Although the Restatement (Thjrdf Torts imposes a post-sale duty to warn under certain
circumstances, Tennessee courts have spalyfideclined to adopt those provisiosee Irion
v. Sun Lighting, Inc2004 WL 746823, at *17 (Tenn. Ct. App. April 7, 200Heslso Mohr v.
DaimlerChrysler Corp,2008 WL 4613584, at *19 (Oct. 14, 2008)evino v. Blitz U.S.A., Inc.,
2011 WL 1458725 (M.D. Tenn. Apr. 15, 2011).

The Tennessee Supreme Court discussedptrameters of such a claim kax v.
DaimlerChrysler Corp 272 S.W.3d 521, 541-42 (Tenn. 2008), but determined that even if
Tennessee courts recognized such a claim, inwasnplicated by the fastpresented at trial:

Plaintiffs argued their second claim is aths commonly referred to as a ‘post-
sale failure to warn’ claim, a claim that has not been previously recognized in
Tennessedlrion v. Sun Lighting, In¢.No. M2002-00766—-COA-R3-CV, 2004
WL 746823, at *17 (Tenn.Ct.App. Apr. 7, 2004). Under the assumption that their
second claim was a post-sale failure to welenm, the plaintiffs argued that the
trial court should join the jurisdictionsahrecognize the post-sale failure to warn
claims and adopt the post-sale failuge warn provisions of the Restatement
(Third) of Torts. See Restatement (Third) of Tort@dRicts Liability § 10 (1998).
The trial court was persuaded by tp&intiffs' arguments and allowed the
plaintiffs to present evidence and arguinan trial in suppdr of their second
failure to warn claim. At the conclusion tife trial, the jury found the defendants
liable on the plaintiffs’ second failure to warn claim.

DCC contends that the trial coerred in recognizing the post-sale failure to
warn claim. We agree. Although differenatgts apply the doctrine differently, the
vast majority of courts recognizing posteséailure to warn claims agree that a
claim arises when the manufacturer seiller becomes aware that a product is
defective or unreasonably dangerous after point of sale and fails to take
reasonable steps to warn consumers who purchased the pfekice.g., Lovick
v. Wil-Rich 588 N.W.2d 688, 693 (lowa 199Fatton v. Hutchinson Wil-Rich
Mfg. Co.,253 Kan. 741, 861 P.2d 1299, 1313 (1993yens—lllinois, Inc. v.
Zenobia,325 Md. 420, 601 A.2d 633, 645-46 (1992pmstock v. Gen. Motors
Corp., 358 Mich. 163, 99 NV.2d 627, 634 (1959)see alsoDouglas R.
Richmond, Expanding Products Liability: Mana€turers’ Post-Sale Duties to
Warn, Retrofit and RecalB6 Idaho L. Rev. 7, 18 (1999). Accordingly, courts
apply the traditional failure to waralaim when a manufacturer or seller had
knowledge of a defect at the time of sated apply the post-sale failure to warn
claim when a manufacturer or seller leaoighe defect after the time of sale.

17



Victor E. SchwartzThe Post—Sale Duty to Warfiwo Unfortunate Forks in the
Road to a Reasonable Doctrire8 N.Y.U. L.Rev. 892, 893 (1983).

Unlike plaintiffs in post-sale duty to warn cases, the plaintiffs in this case do

not allege that DCC discovet@roblems with the seatbacks after the time of sale.

. . . Accordingly, this case does not mmeisthe facts necessary to allow us to

consider the merits of recognizing postestdilure to warn claims. . . . For these

reasons, we conclude thhe trial court erred bydmpting and applying the post-

sale failure to warn claim in this cas&’e express no opinion, however, as to the

merits of recognizing that causeatdtion in an appropriate case.

(footnotes omitted).

Plaintiffs have not cited any authoritygdicating Tennessee courts have recognized the
cause of action since th®#ax decision was issued. They instead argue the Tennessee Supreme
Court would likely recognize such a claim in th&se. In a diversity case, a federal court must
anticipate how the state’s highest court woule and is bound by theoatrolling decisions of
that court. In re Dow Corning Corp.419 F.3d 543, 549 (6th Ci2005). Appellate court
decisions are viewed as persuasive unless gh@vn the state’s highest court would have
decided the issue differentlyd. As explained above, the fieessee Supreme Court has not
adopted the post-sale duty towecause of action, and the nreessee appellateourts have
specifically declined to do so. The Court hasreason to assume these courts would reverse
their position in this case.

Plaintiffs alternatively argue Amazon owé#tem a duty to warmased on the “special
business relationship” that existed betweenagom and Mrs. Fox. Platffs contend this
relationship existed as a result of: “(1) Amazweating a platform upon which a variety of items
were available for purchase by Megan and Brian Fox; (2) Amazon permitting the Foxes to sign

up for an account in order to purchase ite(8%;the Foxes purchasing items from Amazon’s

website; and (4) Amazon profiting from each Family purchase.” (Doc. No. 139, at 47).
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Tennessee courts have imposed a duty of aaleiding a duty to warn, in certain cases
involving “special relationships.” For example, Bradshaw v. Daniel854 S.W.2d 865, 872
(Tenn. 1993), the Tennessee Supreme Court heldysician has an affirmative duty to warn
identifiable third persons in a patient's imme@i family against foreseeable risks associated
with a patient’s iliness. In reaching its decisitime court explained the duty to warn others is
limited to cases in which the defendant “stands in some special relationship to either the person
who is the source of the danger,to the person who is fore=sably at risk from the dangeid.,
at 871;see alsdVicClung v. Delta Square Ltd. PartnershigB7 S.W.2d 891, 899 (Tenn. 1996)
(business can be held liabler fiailing to take reasonable meassirto protect customers from
foreseeable criminalttacks on premises)urner v. Jordan957 S.W. 2d 815, 820 (Tenn. 1997)
(psychiatrist has duty of care to protect nudrsen violent acts of mentally ill patientBiscan v.
Brown 160 S.W.3d 462, 480-83 (Tenn. 2005) (adult Inast duty to protect minor guests and
third persons from risks associated with Himg and driving). Other special relationships
recognized by the Tennessee courts include th&tnmkeeper and guest, common carrier and
passenger, possessors of land and guests, Bosiadnd guest, and tleow/ho have custody over
another.”” Riggs v. Wright510 S.W.3d 421, 427 (Tenn. Ct. App. 2016) (quobagvns ex rel.

v. Bush 263 S.W.3d 812, 819 (Tenn. 2008)).

The relationship between Amazon and thede use its website to purchase items
offered and sold by others istnof the same character as tispecial relationships” for which
the Tennessee courts impose a duty to warmndssee courts have specifically refused to
impose such a duty on manufaets or sellers, and it is reasonable to assume they would
decline to impose that duty on an entity that ishee the manufacturer nor the seller, but instead

operates to facilitate the sale.
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Plaintiffs alternatively argue Amazon assed a post-sale duty to warn through the
December 12, 2015 email it sent to customersrdaga the dangers of hosmoards. Plaintiffs
contend Amazon should have mateongly warned Mrs. Fox dhe risks of hoverboard fires
and explosions.

Tennessee courts have held that one wissuimes to act, even though gratuitously, may
thereby become subject to the duty of acting carefuBystan v. Brown160 S.W.3d at 482-83
(quotingStewart v. State83 S.W.3d 785, 793)es also Grogan v. Uggl®35 S.W.3d 864, 872-
76 (Tenn. 2017)Bennett v. Trevecca Nazarene Uni2l6 S.W.3d 293, 300 (Tenn. 2007);
Messer Griesheim Industries,clnv. Cryotech of Kingsparéd5 S.W.3d 588, 604-05 (Tenn. Ct.
App. 2001). In the case cited by MlEis to support their argumerjscan v. Brownsupra the
Tennessee Supreme Court applied Section 3@#iAhe Restatement of Torts (Second) in
determining that an adult host voluntarily assdraaluty of care to ensminor guests who had
consumed alcohol did not leave his presaisSection 324A provides as follows:

One who undertakes, gratisly or for considerain, to render services to

another which he should recognize acassary for the protection of a third

person or his things, is subject to liability to the third person for physical harm

resulting from his failure to exerciseasonable care to protect his undertaking, if

(a) his failure to exercise reasonabéee increases the risk of such harm,
or

(b) he has undertaken peerform a duty owed by the other to the third
person, or

(c) the harm is suffered becauserefiance of the other or the third
person upon the undertaking.

This Section does not apply here, howeumcause it contemplates liability tbird parties

based on a defendant’s failure to render senaécksjuately. Here, Plaintiffs argue Amazon is
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liable to them directly for failing t@dequately render the service it undertoiol, 6ending a
warning through the December 12 email).
Section 323 of the Restatement @g@s to be a better fit here:
One who undertakes, gratusly or for considerain, to render services to
another which he should recognize as ssagy for the protection of the other's
person or things, is subjetd liability to the other for physical harm resulting
from his failure to exercise reasot@bare to perform his undertaking, if

(a) his failure to exercise such camereases the risk of such harm, or

(b) the harm is suffered because of the other's reliance upon the
undertaking.

Restatement (Second) of Torts § 323. Plainh#ise not discussed th&ection, however, nor
have they cited any Tennessee cases adoptifigus, Plaintiffs have not shown Amazon can be
held liable under Tennessee ldor voluntarily assuming a duty twarn. As Plaintiffs have
failed to establish a viable claim under Teneeskw for negligent failure to warn, Defendant
Amazon is entitled to summary judgment on that claim.

D. Intentional and/or Negligent Misrepresentation

Defendant Amazon seeks summary judgmenPlamtiffs’ intention& and/or negligent
misrepresentation claim. In their Respor{®®c. No. 146, at 11) to Defendant's summary
judgment arguments, Plaintifimdicate their misrepresentatiariaim is based on the legal
concept of misrepresentation by concealmemefendant Amazon argues it is entitled to
summary judgment on this claim because it haduty to disclose information to Plaintiffs; its
December 12 email about hoverbaatd not contain any falsepeesentations; and Plaintiffs
did not rely on the email as thelp not recall ever receiving it.

In PNC Multifamily Capital Instutional Fund XXVI Limited Panership v. Bluff City

Community Development Cor@87 S.W.3d 525, 550 (Tenn. Ct. App. 2012), the Tennessee
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Court of Appeals explained that there are two actionable types of concealment recognized by the
Tennessee courts: “where the comicesnt constitutes a trick ooatrivance and when there is a
duty to disclose.” A concealment cause of acticseldeon a duty to disclose requires the plaintiff
to show there exists a special telaship between the parties:

Fiduciary relationship, confidential relatiship, constructive &ud and fraudulent

concealment are all parts of the same concept. [T]he nature of the relationship

which creates a duty to disclose, and a breach of [that] duty constitutes
constructive fraud or fraudulent concealmesyrings from the confidence and

trust reposed by one in another, who faason of a specific skill, knowledge,

training, judgment or expertise, is in a superior position to advise or act on behalf

of the party bestowing ust and confidence in hinOnce the relationship exists

‘there exists a duty to speak . . . [and] mere silence constitutes fraudulent

concealment.’

Id., at 549-50 (quotinghadrick v. Coker963 S.W.2d 726 (Tenn.1998)). In order to establish
the concealment was a “trick or contrivanceglaintiff must show it wa “intended to exclude
suspicion and prevent inquiryld.

Plaintiffs argue a “special relationship”isted in this case because Amazon had more
information than the general public about the gigksociated with hoverboards. Plaintiffs have
not cited any authority, however, imposing a didgydisclose on a party simply because that
party has more information than the other yaithe nature of the Ia&ionship between the
parties must be of a type that impels one ef glrties to speak. Plaintiffs have not established
Amazon’s relationship with the numerous conswnwho use its platform is the type of
relationship for which a “duty tepeak” is required. As discussabove, Tennessee courts do not
impose a post-sale duty to warn manufacturers or setls of a product, antierefore, the Court

is not persuaded they would impose a duty tolasscon an entity, like Amazon, that operates to

facilitate the sale.
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Plaintiffs alternatively argue the December 12 email sent by Amazon constituted a “trick
or contrivance” because it was specificallyaftied to convince consumers their hoverboards
were safe. Plaintiffs have natited any Tennessee cases that have applied the “trick or
contrivance” theory where there svao corresponding duty to disclose.@ontinental Land
Company v. Investment Properties Compd®g9 WL 1129025, at *5 (Tenn. Ct. App. Dec. 10,
1999), the court imposed liability under this the@n a seller, who was also a real estate
attorney, for drafting a deed that excluded a partf property that was the subject of the sales
contract:

As the trial court found, Mr. Brown's immersion in the legal details of the
transaction in his capacity as the sole esdhte lawyer and title expert gave him
the opportunity to exploit hiposition as the seller, aree clearly did so. On its
first page, the warranty deddr. Brown prepared listedfive limitations on the
conveyance, including four easements, nonelath are at issue here. Instead of
including the changes atsise which he unilaterally made, most of which were
also easements, on this first pagehaf deed along with the other easemeits,
Brown hid them in an almost incomepensible, three page single spaced
descriptioncontaining only four sentencesyel of which are on one page. An
experienced real estate attornegpuld have no easy time comprehending Mr.
Brown's description, and Mr. Brow was well aware that Buyer was
unrepresented. Both Mr. Wilson and MKemper testified to their lack of
understanding of the desgtion. The surveyor who ter surveyed the property
also testified to the difficulty in following the description.

Id. (emphasis added). The court went on to fimel defendant also had a duty to disclose the
concealed information based on his status assé¢fler and the only attorney involved in the
transactionld., at *6-7.

The December 12 email Plaintiffs contendis$ies the “trick or contrivance” theory
provides as follows:

Hello,

We're contacting you about order # .for Fiturbo F1 Two Wheels Mini Smart
Self Balancing Electric Scooter.
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There have been recent nereports of safety issuesvolving products like the
one you purchased that contain rechabde lithium-ion batteries. As a
precaution, we want to share some #ddal information about lithium-ion
batteries and safety tips for using prouthat contain them. Please follow the
link below for the information and safety tips: . . .

If you'd rather not keep theroduct, please contact Custengervice to initiate a
return: . ..

If you purchased this item for someone gfglease pass along this information to
the recipient.

We hope to see you again soon.
Sincerely,
(Doc. No. 117-17).

Plaintiffs have not established the languagthis email rises to thievel of the “trick or
contrivance” described i@ontinental Land At its essence, the emalkerts the reader to reports
of safety issues involving hoverboard ba#sy invites the reader to obtain additional
information about those safety issues, and ofieftends to those who widb return the product.
That there was more to be learned about the askse and explosion does not mean this email
“tricked” the reader into belieng the product was safe. Therefphaving failed to establish a
“trick or contrivance” or a duty to disclose,aifitiffs’ misrepresentation by concealment claim
fails as a matter of law.

E. Tennessee Consumer Protection Act

Defendant Amazon also seeks summary judgroemlaintiffs’ claim for violation of the
Tennessee Consumer Protection Act (“TCPAW). their Response (Doc. No. 146, at 11),
Plaintiffs indicate their TCPA claim is based on Tennessee Coumtated Section 47-18-

104(b)(2), which prohibits “[c]aaing likelihood of confusion oof misunderstanding as to the
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source, sponsorship, approval or certificatmngoods or services.” (Doc. No. 146, at 16).
Plaintiffs contend Amazon created confusion roisunderstanding as to the source of the
hoverboard by permitting W2M Trading Corpocgtito use the “friendly name” “-DEAL-" on
the page where the hoverboard was offered for &kde of this friendlyname, Plaintiffs argue,
led Mrs. Fox to believe Amazon was the setiethe product. Defendant Amazon argues only
W2M Trading Corporation can be held liable for choosing the friendly name Plaintiffs argue is
confusing, and alternatively, Plaintiffs cantiok their damages to ¢éhalleged violation.

Plaintiffs allege, as a result of the TCPAlaition, they have suffered “serious personal,
psychological, emotional, and financial losses . (Dbc. No. 94 at § 66). Plaintiffs describe the
financial losses they have suffered as the ¢dgkeir house and personaioperty “[a]s a direct
result of the fire.” d., at 1 28).

Section 109(a)(1) of the TCPA provides that “[a]ny person whesuHin ascertainable
loss of money or property, real, personal, or mixed, or any other actictenodity, or thing of
value wherever situated, as a result of theaisamployment by another person of an unfair or
deceptive act or practice . . . may bring atioacindividually to recover actual damages.”
Courts have interpreted this provision as f[w@ing recovery for emotional loss and personal
injury. Fleming v. Janssen Pharmaceuticals, Int86 F.Supp.3d 826, 834-35 (W.D. Tenn.
2016);Akers v. Prime Succession of Tennes38é S.W.3d 495, 509-10 (Tenn. 201R)dle v.
Lowe’s Home Citrs., Inc802 F.Supp.2d 900, 908-09 (M.D. Tenn. 20Ri)dsong v. Eli Lilly
and Co, 2011 WL 1259650, *2-3 (M.D. Tenn. Mar. 32011). Thus, Plaintiffs’ personal,
psychological, and emotional damages ot recoverable under the Act.

To the extent Plaintiffs claim financialdses as a result of the alleged violation, they

have not demonstrated their hous®l personal property were |dss a result of” the unfair or
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deceptive practice alleged. In order to recoveteurthe TCPA, “the allged ‘unfair or deceptive
act or practice’ must ifact cause the damageswdiich plaintiff complains.’"White v. Early 211
S.W.3d 723, 743 (Tenn. Ct. App. 2006). Assuming Defendant Amazon can be held liable for
W2M Trading Corporation’s choice of its “frienndhame,” Plaintiffs hae not demonstrated a
sufficient causal link between the choice of thahaand the loss of their property by fire. To
link the two, Plaintiffs would presumably demtnase that: the fire and the resulting property
loss would not have occurredMrs. Fox had not bought the habeard; Mrs. Fox would not
have bought the hoverboard had W2M Trading usedore revealing “friendly name” on the
product detail page; and W2M Trading would haged a more revealing “friendly name” had
Amazon taken affirmative steps to require theando so. The Court is not persuaded this
attenuated link between the allegedly deceptee by Amazon and the resulting damage is
sufficient to satisfy the causation requiremehtthe TCPA. Therefore, the Court concludes
Plaintiffs’ claimed property loss is not recoable under the TCPA. Accordingly, Defendant is
entitled to summary judgmenn Plaintiffs’ TCPA clain.

IV. Conclusion

For the reasons discussed above, the tCgrants summary judgment to Defendant
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WILLIAM L. CAMPBELL, JR.£”
UNITED STATES DISTRICT JUDGE

Amazon on all claims, and this action is dismissed.

It is SOORDERED.

5 Given the Court’s disposition éflaintiffs’ claims, it is unneasary to consider Defendant
Amazon’s arguments regarding punitive damages and the Communications Decency Act.
26



