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IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

EMILY REILLY ,
Plaintiff,

NO. 3:16-cv-03051

V. JUDGE RICHARDSON

GRUPO POSADAS SAB de CV d/b/a Live
Aqua Beach Resart

Defendant.

N N N N N N N N N N

MEMORANDUM OPINION

Before the Court is Defendaf@rupo PosadaSAB de CV d/b/a Aqua Beach Resort’s
Motion to Dismiss the Amended Complaint (Doc. No. 28). Plairfhily Reilly, has responded
in opposition (Doc. No. 52), and Defendant replied (Doc. No. 54). For the reasons discussgd below
themotion will begranted

FACTUAL BACKGROUND

This action arises out of Plaintiff's injury to her left knee, which wasgelilly caused by
Defendant’s negligence in the maintenance of the conditions in its'sdebktyin Mexico. (Doc.
No. 15 (Amended Complaint)  1.) On October 16, 2015, Plaintiff was walking through the public
area ofthe lobbyof Defendant’s resohen she slipped and fell to the floor, landing on her left
knee. (d. 19.) The fall caused Plaintiff's knee to fracture in seven pietds.After the fall,
Plaintiff discovered that thebby’s smooth marble floor had water on it, which caused her to fall.
(Id. T 14.) Based on these allegations, Plaintiff brings a negtigelaim against Defendaand
requests punitive dargas. (d. 1118-29)

Most relevant to this motion, Plaintiff alleges tlize¢fendant is a corporation organized

under the laws of Mexico, with its principal place of business in MexXidof @.)Plainiff further

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnmdce/3:2016cv03051/68831/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnmdce/3:2016cv03051/68831/56/
https://dockets.justia.com/

alleges that this Court has personal jurisdiction over Defendant because befeaslpurposely
availed itself of the privilege of doing business with Tennessee, soliciting pagroh&ignnessee
citizens through Expedia and other travel smst (Id. 1 5.) Defendant moves to dismiss the
action based on personal jurisdiction or, in the alternative, under the doctrfoeurof non
conveniens.

LEGAL STANDARD?

Rule 12(b)(2) allows a defendant to filem®ationto dismissfor lack of personal
jurisdiction. “The Due Process Clause of the Fourteenth Amendment constrairessagbitaority
to bind a nonresident defendant to a judgment of its coMkaden v. Fiore, 134 S. Ct. 1115,
1121 (2014)Personal jurisdiction comes in two forms: general and speBiiigtol-Myers Squibb
Co. v. Superior Court of Cal., SF. Cnty., 137 S. Ct. 1773, 1780 (2017).

General jurisdiction allows a plaintiff to sue a defendant on all claims regaradig¢he
connection between the claim and the fordee Daimler AG v. Bauman, 571 U.S. 117, 37
(2014).With respect to a corporation, the place of incorporation and paingliace of business
arethe paradignbases for general jurisdictiold. However, those places are not the only bases
for generajurisdiction Seeid. at 13#139.In the case of a foreign corporation, as is the case here,
the inquiry is whether that corporation’s affiliations with the forum sta¢eso continuous and
systematic to render it essentially at home in the forum $thtgt 13839. Absent “exceptional”
circumstances, a foreign corporation will be considered “at home” only in its plawsgboration

and principal place of busine®NSF Railroad Co. v. Tyrrell, 137 S. Ct. 1549, 1558 (2017).

t According to Plaintiff, her stay at Defendant’s resort had been booked througtid xpéher
than directly with Defendant. (Doc. No. 15 | 7).

2 Because the Court dismisses the case for lack of personal jurisdiction, asediscussre detail
herein, it does not addres®tlegal standard relatedttoe doctrine oforum non conveniens.
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In contrast, specific jurisdiction must arise out of or relate to the defendantacts with
the forum—principally an activity or occurrence that takes place in the forum Brastol-Myers,

137 S. Ctaat 178Q “For specific jurisdiction to exist in diversity case, two factors must be
satisfied: the forum state loragm statute, and constitutional due procelskller v. AXA
Winterthur Ins. Co., 694 F.3d 675, 679 (6th Cir. 2012ennessee’s longrm statute, Tenn. Code
Ann. 8 202-214, has beemterpreted to be “coterminous with the limits on personal jurisdiction
imposed by the Due Process Clause of the United States Constitution, and thusdictignal
limits of Tennessee law and of federal constitutional due process areatlehtiera Corp. v.
Henderson, 428 F.3d 605, 616 (6th Cir. 2005) (internal quotation marks and citation omitted).
Under the constitutional due process analysis, specific jurisdiction is proper vehéldwing
elements are met: (1) the defendant must purpogefudlil himself of the privilege of acting in
the forum state or causing a consequence in the forum state; (2) the cause ofiasti@rise from
the defendant’s activities there; and (3) the acts of the defendant or corresqcemsed by the
defendant must have a substantial enough connection with the forum state to makecite afxe
personal jurisdiction over the defendant reasonaiansv. United States Conference of Catholic
Bishops, 836 F.3d 643, 649 {6 Cir. 2016) (quotingSouthern Machine Co. v. Mohasco Indus.,

Inc., 401 F.2d 374, 381 (6th Cir. 1968)ntera, 428 F.3d at 615.

Where, as here, the motion to dismiss for lack of personal jurisdiction is suppwrted b
affidavits, Plaintiff may not stand on her pleading but must, by affidavittberwise, set forth
specific facts showing that the court has jurisdicti@arrier Corp. v. Outokumpu Oyj, 673 F.3d
430, 449 (6th Cir. 2012). Plaintiff’'s burden is relatively sligisk. The Court will not weigh
controverting assertions and will view the facts in a light most favorable totiflald.;

CompuServe, 89 F.3d at 1262. “Dismissal in this procedural posture is proper only if all the specific



facts which the plaintiff . . . BEges collectively fail to state a prima facie case for
jurisdiction.” CompuServe, 89 F.3d at 1262.
DISCUSSION?

Plaintiff previously conceded that specific personal jurisdiction over Defenidant
Tennessee does not exist (Doc. No. 32 at 4), and even if Plaintiff would (and poopsalynow
disavow that concession, Plaintiff does not present in her oppoaitiearargumentn support
of specific personal jurisdictiohThe issue, therefore, is whether the Court can exercise general
personalurisdiction over Plaintiff. Plaintiff allege@oc. No. 151 3), and Defendant’s general
counsel avers (Doc. No. ZBat 2), that Defendant is incorporated in Mexico and that Defendant’s
principal place of business is in Mexico. Therefore, for the Cauithave general personal
jurisdiction over Defendant, Plaintiff muskt forth specific facts showingpat Defendant’s
affiliations with Tennesseae so continuous and systematic aetaler it essentially at home in

Tennessee

3 Plaintiff spendsa substantial grtion of her oppositiorprotestingthat she has steadfastly
prosecutecher claim and thashe has encountered difficulty in prosecuting her claim against
Defendant. Plaintiff, however, fails to explain why this is relevant to her oppositid does not
claim that she does not have the discovergessaryo respond to the instant motion tordiss.
Sympathetic though it may be to the plight of a claimant who is having difficultyghaliutative
defendant into an appropriate court to litigate on the mexitéch evidently is what Plaintiff
claims to be), the fact remains that the court mestppropriatej.e., one that hapersonal
jurisdiction. Whether this Court hasersonaljurisdiction is the present issue for the Court to
decide, and Plaintiff's protestations are not relevant to that decision (even drtheyguably
responsive in part to the Court’s expression of doubt regarding Plaintiff's desicantinue to
prosecute this case (Doc. No. 51)).

4 The Court further finds that there is in fact nasis for specific jurisdictianPlaintiff cannot
demonstratesatisfaction of alkthree elemesstfor specific jurisdiction discussed abovemong
other things, the second element is not satisfied, beta@isaus®f action in this case asenot
out of Defendant’s etivities in Tennessee, but rather out of Defendant’s actions in Mexico.



Plaintiff's assertions anevidence do nothing of the sdfirst, Plaintiffasserts thahrough
various forms of marketing, Defendant seeks out U.S. citizens from Tennedsaer states to
purchase accommodations at properties in Mexico. Second, Pldistifisses that Defendant has
almost 10,000 vacation club members from the United States, and over 20% of vacation club
members at the specific resort at issue here are U.S. cifizerdg;. Plaintiff states that Defendant
acknowledges revenue of approximately $23 million ¢gee from the citizens of Tennessee.
(Doc. No. 52 abB.)° However, these references discuss the number of Tennessee citizk8s
citizens generallyhat Defendant serves in Mexieanot Tennesseeand are therefore immaterial
to the general jurisdiction analysis. Plaintiff has not provided facts suggesin@efendant’s
affiliation with Tennessee is so continuous and systematic as to render it ainrhbemnessee
For examplePlaintiff does not contend that Defendargenior management decisions are made
in TennesseghatDefendant enters into contracts to be performed in TennésaeBefendant is
registered to do business in Tennested,Defendanbwns oroperategacilitiesin Tennesseer
that Defendant has agents (including officers and employees) in Tenissastrast, [2fendant
has supplied a declaration specifically refuting any of these cofitabtxefore, the Court finds
that Plaintiff has failed to meet evéer relatively light burden to make a prima facie showing of

general jurisdiction.

5> Despite evidently using a dollar sign when conveying this figure to Plaintiff fenbant’'s
discovery responses (Doc. No-8at 16), Defendant has since averred (via a declaration from its
general counsethat this 23 milliorfigure, correctly stated, actualig in Mexican pesos, not U.S.
dollars. (Doc. No. 55-2)

¢ It is telling, albeit not necessarily material under applicable law, that Plaintiffdales not
contend that Defendant’s contacts with Tennessee are especially substiatitrtato Defendant’s
contacts with other states.



Plaintiff makes threadditional arguments in support of her assertion that the Court has
general juridiction over Defendant, none of which persuade the CBurst, Plaintiff argues that
the Court should exparRule 4(k)(39 of the Federal Rules of Civil Procedurehich currently
applies only to claims arising under federal law, to apply to state law cldoagever, Plaintiff
fails to provide a convincing reason as to why the Court should rdRurige4(k)(2) in this manner
even if it could do so; to the contrary, in the Cautiew there are goagasons why Rule 4((9)
should not apply to claims arising under state. lsdareover, the applicability of Rulé(k)(2) is
expressly conditioned upon the assertion of personal jurisdiction thereunder compadttitive
United States Constitution, which it would not in the present case for all ofabenediscussed
herein.

SecondPlaintiff provides a threpage block quote fronviadan-Russo v. Grupo Posadas,
SA.deC.V,, 841 A.2d 489 (N.Buper. CtApp. Div.2004),to support her assertion that the Court
has personal jurisdiction over Defendant. The Court would eXpestaf a party copies three pages
of acourt’s opinion in its brief, that opinion would be binding on this court, or at least on point.
That is not the s here. Clearly, ampinion froman intermediate appellate court in New Jersey
is not binding authority in this case. Moreover, the blootguPlaintiff provides, as well as the
substance of th®ladan-Russo opinion as a whole, relates fiarum non conveniens, not personal
jurisdiction. And in any evenMadan-Russo was decided prior to the Supreme Court’s decssion
in cases likeDaimler and BNSF Railroad Co., which tightened (or at least clarified) the
constitutional standards for asserting personal jurisdiction over corporate ae$eritlarefore
any personal jurisdiction analysis Madan-Russo would notcompletelyreflect the curreniegd

framework.



Finally, Plaintiff argues essentially that it would be unfair not to provide hefgnnessee
forum and that therefore she is entitled to this forum under the famous “fair play atahtabs
justice” rubric oflnternational Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). Unfortunately
for Plaintiff, this concept fromnternational Shoe Co., though venerable and certainly still
relevant, does not supply the entirety of the applicable pergomaliction standards. These
standards, at &st in the case of foreign corporations, are addressed much more albgcific
completely and recently icases likedDaimler AG andBNSF Railroad Co., which this Court must
and does follow hereto the inexorableconclusion that it lacks personal jurisdictiower
Defendantas discussed above.

Accordingly, the Court will dismiss Plaintiff's case without prejudicel&mk of personal
jurisdiction

CONCLUSION

For the foregoing reasons, Defendant’s Motion tenidss (Doc. No 28) will be
GRANTED based on lack of personal jurisdicti®uch a dismissal is not one based on the merits.
See e.g., Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 5841999). Thereforethe dismissal
must be without prejudic®&lafziger v. McDermott Intern., Inc., 467 F.3d 514, 520 (@ Cir. 2006).
This case thereforeill be DISMISSED WITHOUT PREJUDICE.

An appropriate order will be entered.

ELI RICHARDSON
UNITED STATES DISTRICT JUDGE

’ Because the Court dismisses the caselack of personal jurisdiction, it does not address
Defendant’dorum non conveniens argument.



