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MEMORANDUM and ORDER

Before the court is plaintiff Vanessa Jackson’s Motion to Amend Complaint ([@o@9)
Jackson seeks to amend her Complaint under Rule 15(a)(2) of the Federal RulesobCadilire

Southwest Airlines Co. and the United States of America both oppose the proposed additional



damages claim on the grounds that it is fuffl2oc. Nos. 103, 104.) For the reas@®t forth
herein, he court willdeny ttat portion of theMotion to Amend on the grounds of futilitfhe
court will grant as unopposed the plaintiff's request to remove a claim for @gooabf damages.
l. Background

Vanessa Jackson filed her original Complaint in this action on December 4, 2018. In
February 2019, this case was consolidated wWith caseAngelina Dwyer et al. v. Southwest
Airlines Co, Case No. 3:16v-03262,which had previously been consolidated with four other
member cases. The consolidated casesia# fronthe same December 15, 2015 aviation incident
at Nashville International Airpothat occurredvhen a aircraft operated bgouthwest Airlines
Co. (“Southwest”) departed a taxiwayhe plaintiffs in the consolidated cases were all passengers
on the aircraft at the time the incident occurred, and they allegedly suffersdnal injuries as a
result of it.

Jackson amended her Complaint in March 2019, with the consent of the defendants, to
substitute the United States as a defendanhe place othe United States Federal Aviation
Administration. SeeDoc. Nos. 87—-89.) She filed her present motion within the deadline set forth
in the operative Case Management Orderamendhg the pleadingsin her motion, sk seeks
permission to add a claim for damages in the form of the loss of household services md¢o re
her claim for damages in the form of future loss of earning capacity. TibedBtatesloes not
oppose the removal of the claim for damages associated with the lossefdartning capaty.
However, it opposes the addition of the new claim for damages on the grounds that it would be
futile, becausé&Tennessee law does not permit a plaintiff to seek personal injury dafoadess
of value of past and future household services outside of the context of a loss of conairtium c

(Doc. No. 103, at 3.pouthwest’'s Response simply “adopts and incorporates by reference” the



United States’ Response. (Doc. No. 104, aThg plaintiff filed a Replyarguing that there is no
available Tennessee precedent excluding damages for loss of the value of houseitelsl ser
(Doc. No. 105.)

Il. Standard of Review

Federal Rule of Civil Procedure 15(a)(1) provides ¢hpartycanamend its pleadingnce
“as a matter of courseunder limited circumstances. Rule 15(a)(2) applies “[i]n all other cases,”
and it provides that a party may amend “only with the opposing party’s written congéet or
court’s leave.” Such leave should be freely given “when justice soresq Id. Rule 15(a)(2)
“embodies dliberal amendment policy Brown v. Chapman814 F.3d 436, 4423 (6th Cir.
2016) ¢itationomitted).

To determine whether to grant leave under this liberal policy, courts weighas factors
including “[ulnduedelay in filing, lack of notice to the opposing party, bad faith by the moving
party, repeated failure to cure deficiencies by previous amendments, undugicpreép the
opposing party, and futility of amendmen®¥ade v. Knoxville Utils. Bd259 F.3d 452, 45&%9
(6th Cir. 2001) ¢itation omitted). Generally, futility provides an independent basis for dismissal
when any claims sought to be added “could not survive a motion to disiiskiff v. Adams
Cty. Reyl Water Dist, 409 F.3d 758, 767 (6th Cir. 2005).

1. The Plaintiff’'s Motion

The change sought in the proposed amendment is slight and, on its face, relatively
innocuous. In the original Complaint arérst Amended Complaint, Jacksadentified the
damages she seeks to recover in this action as follows:

43. Plaintiff has suffered, and will continue to suffer, the following types of
harm, forwhich she is entitled to damages from Defendants:

a. Past and future medical expenses;



b. Future loss of earning capacity;

c. Past and future pain asdffering;

d. Permanent physical impairment;

e. Past and future emotional distress; and
f. Loss of enjoyment of life.

(Doc. No. 897 43.)The enumerated list of categories of damagéer propose8econd Amended
Complaintis identical, except that it dts the category “Future loss of earning capacity” and adds
“Loss of the value of past and future household services.” (Doc. No. 99-1 { 43.)

In the Memorandum in Support of her Motion, Jackson explains that, as a result of the
injuries suffered in the aviation incident, she “has been limited in her ability torpeviarious
household tasks, and has to rely on friends and family to complete those tasks f@dwenNo.

100, at 3.) Her retained expert has valued her past and future loss of househoés sdrv
$196,000.1d.) She anticipates that the defendants will argue that this category ofeainagly
recoverable by a spouse or family member, not the person injured. She arguesyimtréng, that
“[tIhere is no Tennessee law to support” the defendants’ position and that tbasegon which
she expects the defendatdsely do not support the proposition that a plaintiff cannot recover for
the loss of household services on her own behalf. (Doc. No. 18084 &titing Cone v. Hankook
Tire Ca, Ltd, No. 141122,2017 WL 401795, at *3 (W.D. Tenn. Jan. 25, 2Q05pears v. Cooper
No. 1:0#CV-58, 2008 WL 5552336 (E.D. Tenn. Nov. 17, 2008)he plaintiff argues generally
that (1) neither case ruled out the possibility of the type of damagesks; (2) neither of these
cases is binding on this court, as they both attempt to predict what Tennessee courtayvauld s
an area in which there is litflé any, caselaw; and (3) in the absence of clear authority to the
contrary, the court should permit the finder of fact to consider damages actuéghecuy

Jackson.



The defendants, indeed, rely updaneandSpearsarguing that all available lawsparse
asit is—indicates that damages for the losthefvalue of household services are not compensable
under Tennessee laoutside the lossf-consortium contexand, therefore, that amending the
complaint to add this category of damages would be futile. Teeyaler to the Tennessee Pattern
Jury Instructions, which make no reference to the loss of household services agoay cait
damages recoverable by a plaintiff injured in tort, while expressly cptaéing the recovery of
such damages by the spouse of an injured person. The defendants further contieec tisetho
reason why, under her current complaint, Jackson may not rgas\ar element of compensatory
damagesthe cost of past and future preplacement household services necessitated bgdubr all
physical impairment if she adduces admissible evidence at trial . . . that sheubdyg excurred
and will incur such expenses as a result of the airplane accident.” (Doc. No. 103hats6 the
defendants argue, permitting the category of dasagpught by the plaintiff would potentially
give rise to duplicative recovery.

In her Reply, Jackson contends that the damages she seeks would not be duplicative and
argues again that, in the absence of legal authority excluding the dameagegks, tir validity
should be left to the finder of fact. (Doc. No. 105.)

V. Discussion

The courtfinds the defendants’ argumermsrsuasiveContrary to the plaintiff's position,
thesinglebest argument againsér ability to recover damages ftieloss of ker ownhousehold
services is that she cannot point to any Tennessee law authorizing the re¢euaty damages
despite the existence of a substari@lyof Tennesseeaselaw addressinbe types of damages
thatare available to tort plaintiffsasdiscussed belowl hat caselavexpressly authorizmamages

of the type the plaintiff seekmlyin the context of loss of consortium claims brought by the spouse



of an injured party. Authority from outside Tennessee, including the fedenattdesturts he
parties cite, tergko support the conclusion that the damages the plaintiff seeks are not recoverable
by her

A. Tennessee Law on Tort Damages

The Tennessee Pattern Jury Instructicdentify several categories of compensatory
damages available und&ennessee law in tort cases. These include, among dtpans,and

suffering,” “permanent injury and “loss of enjoyment of life.” Tenn. Patternldstr. —Civil §
14.01.Damages for @in and sufferingrovide “reasonable compensation for any phygbeah
and discomfort and for mental pain and discomfort suffered by the plaintiff,” pasatanel. Id.
“Mental discomfort includes anguish, grief, shame, or wbitdy Permanent injury is defined as
“an injury that the plaintiff must live with for the rest of the plaintiff's life that may lteisu
inconvenience or the loss of physical vijddamages for permanent injury may be awaregdn

if the permanent injurgioes not cause such pain or inconvenielicéikewise, loss of enjoyment
of life permits damages that “take[] into account the loss of the normal esfjoyrand pleasures
in life in the future as well as limitations on the person’s lifestyle resultimg fn@ injury.”ld.

The pattern jury instruins do not have the force of law but are “merely patterns or
suggestions.'State v. Hodge®944 S.W.2d 346, 354 (Tenn. 1997). These instructions, however,
clearly reflect the current state of Tennessee &, e.g.Palanki ex rel. Palanki v. Vanderbilt
Univ., 215 S.W.3d 380, 388 (Tenn. Ct. App. 2Q@BYyerstreet v. Shoney’s, Ine S.W.3d 694,
703 (Tenn. Ct. App. 1999) (from which the pattern instruction seems derived).

The Tennessee courts recognize that

[t]he purpose of tort damages in Andlmerican law is to compensate the wronged

party for damage or injury caused by the defendant’s conduct. The goal ofreyvardi

dameges is to repair the wronged party’s injury or, at least, to make the wronged
party whole asearly as may be done by an award of ;yon



Overstreet4 S.W.3dat 703 (citations omitted). To achieve that goal, a plaintiff magwarded
compensatory damage$of any economic or pecuniary losses that naturally result from the
defendant’s wrongful conduct,” as well as “compensatory damfagesoneconomic loss or
injury.” Meals ex rel. Meals v. Ford Motor Cal17 S.W.3d 414, 419, 420enn. 2013]citations
omitted);Dedmon v. Steelmab35 S.W.3d 431, 438 (Tenn. 201The Tennessee Supreme Court
has expressly recognized, consistent with the categories of damatgek ih the pattern
instruction, that recoverabtgn]jon-economic damages include pain and suffering, permanent
impairment and/or disfigurement, and loss ojogment of life.” Dedmon 535 S.W.3dat 438
(quotingMeals 417 F.3d at 420).

In other wordsthe Tennessee coutiave not recognizeal plaintiff's loss ofthe value of
her own household services as a category of recoverablecooilwomic damages. As esult, the
plaintiff simply cannot establish that she is entitled to recover this typentdgés. However, if
the plaintiff proves that, as a result of her injuries, she has been, or will be @omcmsivhen her
friends and family members tire of heipgi her),required topay for services she previously
provided for herself, including such services as lawn and yard work, cooking, housec¢laading
so forth, Tennessee law contemplates thatiglhébe able to recover for thes@pendituress a
part ofher economic damages.

In addition, depending upon her injuries and the available proopjdiiff maybe able
to establish, as part of heon-economiclamages for loss of enjoyment of life, that she should be
compensated fdrer inabilityto engage imctivities she previously enjoyed, including such things
as cooking or gardeningee Overstreed S.W.3d at 716 (citing approvingly cases awarding
damages related tine loss of‘normal enjoyments of life,” including “recreational or family

activities,” “going on a first date, becoming a parent, reading, debating gdlisee id.at 717



(noting that the evidence supported the jury award for loss of enjoyment otides the plaintiff

could not, among other thingddlo much of her housework without assistanegit that she
“sometimes burns herself when she coolistixther,if the plaintiff proves that she suffeirom a
permanent injury, thatategory ofdamagess defined by the courts to include “inconvenieice
See, e.g.Overstreet4 S.W.3d at 715t appears to be broad enough to encompass, for example,
the inconveniencef having todevotetwo hours to perfornatask that previously took only one,

as a result of the permanent injuifthus although the plaintiff cannot recover for the losshef

value of her own household services, some components of that type of damages areblecovera
under damages categories already recognized by Tennessee law.

The conclusionthat Tennessee law does not authorize the injured plaintiff to eecov
damages for the loss of her own household serviceslstered by the fact that Tennessee law
expressly authorizes the recovery of the loss of the value of household sbyicespouse of
an injured plaintiffwithin the context of a loss of consortium claifine Tennessee Pattern Jury
Instructiors provide that the spouse of an individual who suffered an injury may sue to recover, in
addition to other damages, “[tlhe reasonable value of the injured spouséesdns plaintiff
has lost [and the present cash value of such services plaintiff is regscedbin to lose in the
future].” Tenn. Pattern J. Inst~ Civil § 14.20 (“Personal Injury- Spouse”)see alsoJackson v.
Miller, 776 S.W.2d 115, 117 (Tenn. Ct. App. 1989)] oss of consortium is a right of action
separate from that of the husband for his dammpdess of services is a part of the loss of
consortium. . . .” (quotingylanning v. Altec, In¢.488 F.2d 127, 132 (6th Cir. 1973)).

A spouse’sacion for loss of consortiurs a “distinct cause of action” created by statute.
Clark v. Shoaf209 S.W.3d 59, 61 (Tenn. Ct. App. 2006) (citing Tenn. Code Ar2h-1-106).

Largely for that reason, the Tennessee Supreme Court declined to createartamoause of
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action for loss of parental consortium in personal injury cases, one that would havel alewe
minor children of an injured parent to be compensated for the loss of consortium and services
previously provided by the injured paremaylor v. Bard, 104 S.W.3d 507 (Tenn. 2003). The
courtheldthat, due to its “limited role in declaring public policy” and the fact that the Bseee
legislature had already involved itseltensivelyin this arena;the issue of whether to create such

a cause of @ion is a matter of legislative discretidnd. at 51112 see id.at 511 ({T]he
legislature has . . . thoroughly occupied itself in the area of the family by determining the
availability of actions for loss of consortium for both spouses. Where the legislature has
thoroughly involved itself in an area of the law and where its decisions in that area appear to set
discreet boundaries, we think that it should be left to the legislature to change those boundaries,
if they are to be changed, and to define new one%(emphasis in originakuotingNorwest v.
Presbyterian Intercommunity Hos31 P.2d 1377, 1380 (Or. Ct. App. 1981)

The Tennessee Supreme Couréfusal to extend loss of consortium causes of action to
other close family membersleaving the matter to the discretion of the legislatastrongly
weighsagainst this court’s permitting the type of damages the plaintiff seekdflibese damages
were permissible under Tennessee law, the couttse legislaturevould have so recognized.

B. Other Courts’ Treatment of Tennessee Law

The cases cited by the parties, as the plaintiff argues, are not binding authisar are
they particularly persuasivéhe first is largely irrelevant, as it concerned a moimolminein a
wrongful de#h action in which the defendant sought to exclude expert testimony from the
plaintiff's accountant on the value of the loss of the decedent’s household servicdsferttant
argued that, because the decedent was single, he “would be the mexiprgnt of his own

household servicesand thus household services would not be a component of economic loss
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associated with hideath.”Spears v. CoopeiNo. 1:0#CV-58, 2008 WL 5552336, at *7 (E.D.
Tenn. Nov. 17, 2008). The court noted thhavas “‘unclear from the partiédilings whether this
dispute in calculation is a purely doctrinal one, or involves an underlying factual dispgaftha
decedent’s]iving situation—either as his living situation was at the time of his death or how that
situationwould have been had he survivetll. Regardless, because the defendant’s arguments
did not address the reliability of the accountant’s calculations, the court demietion without
anydiscussion of the “doctrinal” aspects of the displde.

In Core v. HankookNo. 141122, 2017 WL 401795 (W.D. Tenn. Jan. 25, 2017), the
defendant sought partial summary judgment in its favor as to some of theedasoaght by the
plaintiff. The plaintiff had been severely injured in a vehicular incident thatdgedlwas caused
by a defect in a tire manufactured by the defendant. He suffered permanemattc brain and
spinal cord injuries. He sought to recover, among other categories of damagessshef‘l
household services to himselfd. at *3. The plainfi’'s economist described these losses as
“represent[ing] the value of replacing the previously uncompensatediastinecessary for daily
life” and defined the services as including “household chores, shopping, fixing thingddetc.”
The plaintiff however, tad also submitted a “life care plan” that included “the cost of having
another person provide twerfiyur hour irhome care.”ld. The defendant objected only that
allowing the plaintiff to recover both types of damages would be duplicative. Théfpkigued
that the two categories did not overlap:

Dr. Carter testified that a life care plan measures the costs that will besthtoirr

maintain Frazier in a “subsistent state.” In contrast, he said that househotes

related to things that he aldl previously do for himself but was no longer capable

of completing due to his injuries, such as preparing food and cleaning up.

According to Dr. Carter, the ability to complete those tasks had a value, which was

represented in the loss of household services. He opined that having a caregiver

prepare food for Frazier was not a substitute for the loss of his abiligrfiorm
that activity himself.
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Id. (citations to the record omitted).

In other words, the plaintifih Conewasseeking precisely the same type of damages the
plaintiff here apparentlgeeks. The court, with little analysis, granted the defendant’s motion for
summary judgment as to those damages, finding both that Tennessee caselaw gphdaraioa
support this type of damages and that they would be duplicative:

The Court has not found, and Plaintiffs have not cited, any cases where damages

for loss of household services were awarded to an injured person. Rather, case law

shows that they are typically awarded tspouse where the injured person or

decedent will no longer be able to provide household sefyjitless, the spouse is
compensated for that loss. In the present case, Plaintiffs are seeking cdiopensa

for the loss of household services to Frazier himself. But, as Hankook points out,

damages in his life care plan provide for the cost of someone to cook, clean, and

perform other household chores. In other words, the tasks that he can no longer
complete for himself will now be performed by another person, the cost of which

is included in the life care plan. The Court agrees that allowing him to recover for

both the loss of household services to himself as well as expenses in hiselife car

plan for another person to provide tweffyr hour care would be dligative and

improper.

Id. at *4 (internal citations omitted\hile not bindingon this court this case is generally
supportive of the conclusion that Tennessee law doealloot a plaintiff to recover for the loss

of his own household servicbst that he can recover the cost of paying someone else to perform
those tasks.

Another even more recent case provides fughpportor this propositionin multidistrict
classaction litigation arising from the February 2014 recall by General Matovehides that
had been manufactured with a defective ignition switchdigteict court for the Southern District
of New Yorkwas called upon tsurvey the types of damages permissibleanh of theorty-
seven different jurisdictiongwvolved in the multidigict litigation. In re General Motors LLC

Ignition Switch Litigation 339 F. Supp. 3d 262 (S.D.N.Y. Sept. 12, 2018). Specifically at issue,

among many other types of damages, was the question of whether the plaintiffs cotdd fer
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their ‘lost time’ (for example, time lost in repairing their vehicledyl” at 275. The court
interpreted this to mean lodrée or personaltime,” id. at 307, whicht foundis not recoverable
in most states, as distinct from lost earnings or income, which nearlystagryperms.

In considering th availability of damages faheloss of“free time” the court also found
it necessary to address the related question ofnehatplaintiff could recover, in each particular
jurisdiction, for the value of the loss of his or her own household services, that igjmMiest
damages for household workd. at 321. The court explained:

Strictly limiting compensation to lost inconmg earnings obviously places those

who work in the home without payhistorically, a group disproportionately

comprised of women-at a disadvantage. That said, perhaps mindful that

household services can be given a pecuniary value, some-statkgling some

that generally limit compensation to lost income or earriAgsvertheless

recognize a pers@right to recover for loss of time performing household labor.

Id. at 321. The court conducted a comprehensive survey of the laws of thedeetyurisdictions

that were represented in the multidistrict litigation &maind that seventeen statedlowed the
recovery ofsuch damagesd. at 322-23.The court then found that the othhbirty jurisdictions,
Tennessee among thértprohibit a person from recoveny losttime damages for his or hewn

unpaid household workput allow a spouse or next of kiabring an action to recover lestne
damages for the work dhe injured partyld. at 323. While recognizing the “archaic gender
norms” in which it was rooted, the court observed that the practice “can be justifiesl gnoaind

that unpaid household work can be assigned a concrete value to others who live in thatdhousehol

(namely, the cst of replacing that work with paid labor)d. at 323-24.

The court inln re General Motorglid not pretend to do an-stepth analysis of the law in

! The court citedTaylor v. Beard supra in support of its conclusion that Tennessee
permitted a spouse, but not the injured plaintiff herself, to recover for the loss of household
serviceslIn re Gen. Motors339 F. Supp. 3d at 326.
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each jurisdiction, but its conclusion regarding the state of the law in Tenmessegoonds with
thiscourt’'s: Tennessee does not allow an injured plaintiff to recover for the loss of the vaige of
or her own household services.
V. Conclusionand Order

Because Tennessee law does not permit the recovery of the type of damageasttfie plai
seeks, allomg her to amend her complaint to add such a ciaithis case would be futile. The
categories of damages already listed in the first Amended Complaint are o thermitted
under Tennessee law. However, as also indicated above, some compotieatdashages the
plaintiff characterizes as “household services” may be recoverable as part of hgeddon pain
and suffering, permanent injury, or loss of enjoyment of lif@addition, if her injuries require her
to pay a third party for services she previously performed for herself, sheemlagompensation
for such payments as part of her economic damages. These kiddsages fall within the
categories of damages already enumerated in the Complaint.

Accordingly, plaintiff Vanessa Jackson’s Motion to Amend Complaint (Doc. No1®9)
add a new category of damageDIENIED on the grounds of futilitylnsofar as this plaintiff
seeks to amend the Complaint to rembee claim fordamageso compensate her fouture loss

of earning capacitythat portion of themotion isGRANTED as unopposed.

i oy —

ALETA A. TRAUGER{/
United States District Judge

It is SOORDERED.

This the 8 day of May, 20109.




