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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESEE
NASHVILLE DIVISION

ANTHONY UNDERWOOD,
Plaintiff, Case No. 16-cv-03276

Honorable Laurie J. Michelson

V. Magistrate Judge Barbara D. Holmes

YATES SERVICES, LLC,

Defendant.

OPINION AND ORDER
GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT [26]

Anthony Underwood alleges that he was terngdetom his job as a forklift operator at
Yates Services, LLC, because of his disabilibd decause he requested disability leave, in
violation of the Family Medical Leave Act (“FMN”) and the Americans with Disabilities Act
(“ADA”). Yates asserts that it fired Underwood fperformance and attendance issues. Presently
before the Court is Yates’ motion for summary judgment. (R. 26.)

Because the briefing from the parties is ctete(R. 26—-28; R. 30-31; R. 33; R. 41), and
because neither party has requestedaihg, the Court forgoes oral argumesgeM.D. Tenn.
LR 78.01. The Court finds that Underwood has failedaise any genuine isswof material fact
as to whether his termination wiasviolation of either FMLA orADA and that his claims fail as
a matter of law. Therefore, the Court vgtant Yates’ motion for summary judgment.

l.
The Court has read the recardthe light most favorabléo Underwood; but, to fully

understand each party’s position, the Court will highlight the few areas where the accounts differ.
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A.

First, some general background. Yates sesmdployees to work in Nissan’s Smyrna,
Tennessee plant. (R. 28, PagelD.659;3R, PagelD.700.) On August 4, 2012, Yates hired
Underwood as a material handler and forklift opmran the body shop and car line for the Smyrna
plant. (R. 28, PagelD.659, 661; R. 31, PagelD.70R,) Prior to and throughout his employment
with Yates, Underwood claimed that he suffered fltank spasms and pand that these issues
caused him to be disabled. (R. 28, RBg@70; R. 30, PagelD.676; R. 31, PagelD.714.)

Upon his hiring, Underwood signed Yates’ “Smoke Free Work Place Statement of
Understanding,” which says, among other thingat ttobacco and snuff chewing and spitting is
[sic] not allowed in Nissan buildings.” (R. 28, PagelD.660; R. 31, PagelD.701.) And Yates’ Hourly
Employee Handbook states, “A tobacco-free policyriastthe use of anybacco product in the
plant at all times. The policy includes butniet limited to all smoking products, spit, tobacco,
snuff, snuff pouches, and other ‘smokelgs®ducts including electronic cigarettedd.

When employees violated Yates’ polici¥ates employed a corréee-action policy with
several stages of discipline. The stages inclt(d¢:Coaching/Counselind?) Verbal Reminder;
(3) Written Reminder; (4) Final Written Remindand (5) Termination.” (R. 28, PagelD.660; R.
31, PagelD.701-02.) Once an employegches the Final Written Rénder stage of this policy,
the employee is subject to termination “if writtearrective action is ggopriate for additional
corrective action, even if the wective action is for an unret issue.” (R. 28, PagelD.661; R.
31, PagelD.702.)

The parties agree that Undered was no stranger to the amtive-action policy. Prior to
the event giving rise to hisrtmination, Underwood’s conductdim August through October 2014

resulted in several instances of cotrexaction. (R. 28, PagelD.661-63; R. 31, PagelD.702-04.)



First, on or about August 12014, Underwood receivetbunseling from Nissan area manager,
Tim Johnson, for having tobacco dip in hisuth on the plant floor. (R. 28, PagelD.661; R. 31,
PagelD.702.) Johnson reminded Underwood of thectmbpolicy and informed him that he would
receive “some degree of corrective action” ¥avlating this policy. (R. 28, PagelD.661; R. 31,
PagelD.703.) About ten days later, Keith Brgwthen the Nissan aresupervisor, verbally
counseled Underwood for damaging a rack of fendea forklift incident on August 1, 2014. (R.
28, PagelD.662; R. 31, PagelD.703.) Next, Underwiaddd to appear at work on October 12,
2014, and thus received attendanoenseling the next day (or)s¢R. 28, PagelD.662; R. 31,
PagelD.703.) Similarly, Underwood received a verbalinder two days latdor arriving late to
work, and failing to inform hisugpervisor of the tardinesdd()

Despite the corrective actiongdnderwood’s work performa@e worsened. About a week
later, Underwood damaged threareloors by backing his forklifthto the rack on which they
were housed. (R. 28, PagelD.662; R. 31, PagelD.704¢g WMsdell, Nissan’s new area supervisor,
referenced the forklift incidenh an October 27, 2014 memadum. (R. 28, PagelD.662; R. 31,
PagelD.704.) Tisdell called Underwosdailure to look in the dir¢ion he was traveling a “major
safety violation.” (R. 28, RpelD.662; R. 31, PagelD.704.) Tat further claimed this was
Underwood’s “second serious safety infraction weherorkers were present in less than three
months.” (R. 28, PagelD.662-63; R. 31, PagelD.704.)

Due to the two forklift accidents and the two attendance policy infractions, in late October
2014, Underwood was given a Final Written Reminder for “job performance (safety) and
attendance.” (R. 28, PagelD.663; R. 31, PagelD.704.) The Final Written Reminder memo stated,
in part:

This final written reminder is the thirdtep of the fourigp corrective action
process. This step is sometimes called the decision-making stage. You are



encouraged to continue working with tinederstanding that yauaust correct these

problems. Failure to corce your poor performance and attendance issues may

result in further corrective actioap to and including termination.
(R. 28, PagelD.663; R. 31, PagelD5.) Additionally, the memo st that “the company may
also terminate your employment if you violate akier company rule, practice, or policy that
would cause you to receive fornj@brrective] action (Written Remder or more severe corrective
action) while this written reminder remainseafiect.” (R. 28, PagelD.663; R. 31, PagelD.705.)

Underwood sees things differently. Underwardims that around the time of receiving
the October 2014 Final Written Reminder, JohnsonUiolderwood “it was eitér [his] medication
or his job .. .” and that Underwood informad unspecified Human Resources employee of the
comment around October 27, 2014. 2R, PagelD.669-70; R. 31, PagelD.713-14.)

On November 26, 2014, Underwood’s pemiance issues came to a head. Most
importantly, Underwood “fell behind on getting marb the assembly line,” causing part shortages
and down time. (R. 28, PagelD.664; R. 31, PagelD.70%)delay was such that other employees
complained about it to Johnson, and also mentidghat Underwood would step off his forklift.
(R. 28, PagelD.664; R. 31, PagelD.706.)

Underwood testified thdtis issue getting parts to the assnlihe was due to back spasms
and he had left his forklift togtch. (R. 28, PagelD.664; R. 31, PagelD.706.)

Yates says Underwood was sent home thatddie to “continued job performance/safety
issues and was suspended.” (R. 28, PagelD.664.)

Underwood agrees that the events on Maver 26, 2014 are Yates’ documented reason
for his suspension, but he disputes that theye the exclusive reason. (R. 31, PagelD.706.) He

adds that Johnson “got real up in [his] face, ¢alko him in a very threatening way’ and told

Underwood that he ‘would firthe hell out of him’ if he got off the forklift again.1d.) Johnson



had Underwood submit to a sobriety tddt)( and again told Underwodbat “he would have to
choose between taking his medication argdjbib.” (R. 28, PagelB69; R. 31, PagelD.706-07,
713.)

Underwood was contacted on December 9, 20it4veas asked to return to work (R. 28,
PagelD.664; R. 31, PagelD.707) after managemeacbdered procedurafrers in the handling
of Underwood’s suspension (R. 3@agelD.682). Underwood returnawork a few days later.
(R. 28, PagelD.664; R. 31, PagelD.707.) Upon Wwded's return, he received an additional
memorandum extending his Final Written Reminide one year (fronbecember 11, 2014). (R.
28, PagelD.665; R. 31, PagelD.707.) This meeminded Underwood that “the company may
also terminate your employment if you violate alier company rule, practice, or policy that
would cause you to receive formal corrective@ci{iWritten reminder or more severe corrective
action) while this final written reminder mains in effect.” (R. 28, PagelD.665; R. 31,
PagelD.707-08.) Underwood understood that, while policy was in effect, he could be
terminated for any further violatns. (R. 28, PagelD.665; R. 31, PagelD.708.)

Underwood did not last long. On Decemii@, 2014, Underwood used chewing tobacco
in a policy-designated area whid@ break. But he brought his spiip inside the plant with him
after break, set it on his forklifand forgot to throw it away aftde got busy with work. (R. 28,
PagelD.665-66; R. 31, PagelD.708-09.) Yates assertsrthhis same day, Tisdell, who was on
shift, observed the cup, spit, and tobaamo Underwood’s forklift. (R. 28, PagelD.666.)
Underwood insists that the cup had additional tcamskering it, and thus denies that Tisdell could
observe the tobacco and spit as he walkedRyB31, PagelD.709.) Butidlerwood concedes that
during his conversation with 3dell, he admitted “it was #itobacco in the cup.” (R. 28,

PagelD.666; R. 31, PagelD.709.) Yates claims that,rasult of this incident, Underwood’s prior



counseling for tobacco usage (August 18, 2014), and Underwood’s Final Written Reminder status,
Tisdell recommended his temmation. (R. 28, PagelD.666.)

Following the incident on December 12, 2014teéaEmployee Relations Representative,
Kassidy Strickland, interviewed Underwood. @8, PagelD.667; R. 31, PagelD.710.) Strickland
reminded Underwood of the tobacco policy, and advised him thatrity dip inside these walls
is in violation of the tobaco policy.” (R. 28, PagelD.667; R1, PagelD.710.) Given Underwood’s
prior verbal counseling for violen of the tobacco policy, Striknd also communicated that the
current incident and ensuing verbal reminderrated a “written reminder for tobacco.” (R. 28,
PagelD.667; R. 31, PagelD.710.) Finally, Stricklarfdnmed Underwood that he was at risk of
termination since “according to policy, if youtge written reminder while you are on a final
written there are grounds forteination.” (R. 28, PagelD.66R. 31, PagelD.710.) Following the
interview, Underwood was sent home, pending ¥aievestigation intothe incident. (R. 28,
PagelD.667; R. 31, PagelD.711.)

Underwood claims to have mentionetbhnson’s two your-medicine-or-your-job
comments to Strickland dumg, or around the time of, thimvestigation period. (R. 28,
PagelD.669; R. 31, PagelD.713-14.)

On December 12, 2014, Johnson sent a memo recommending Underwood’s termination
given Underwood’s Final Written Reminder standing, previous tobacco verbal reminder, and most
recent written reminder for tobacco policy viatet (R. 28, PagelD.668.) The memo stated that
“Nissan/Yates ER and Management agrdth whis recommendation.” (R. 28, PagelD.668.)
Following the investigation, Underwood was addisé his termination. (R. 28, PagelD.669; R.

31, PagelD.713.)



Yates asserts that Greg Persinger, ManajeHuman Resources at Yates, made the
ultimate decision to terminate Underwood.. (B8, PagelD.668.) Underwood concedes that
Persinger had no knowledge ofitlerwood’s health issues or EM activity. (R. 28, PagelD.669;

R. 31, PagelD.713.) But he contends that sewafrdlis managers and supervisors, including
Johnson and Tisdell, and human resources erapkyointly made theéecision to terminate
Underwood, and that the terminatidecision was already made i time it reached Persinger
for approval. (R. 31, PagelD.711-12.)

B.

Throughout the course of his employment withtes, Underwood visited Comprehensive
Neurology Center on four ocsians regarding his back iss1 (R. 28, PagelD.670; R. 31,
PagelD.714.) The work excuses provided at tapp@intments did not impesny restrictions on
Underwood’s ability to worknor did the excuses recommend Underwood receive additional
breaks. (R. 28, PagelD.670; R, PagelD.714.) Underwood did netall a physician issuing any
permanent work restrictions due to his badues. (R. 28, PagelD.670; R. 31, PagelD.715.) Nor
was he aware of any doctor’'s statements Wraderwood required leave during the period of
October to November 2014. (R. 28, PagelD.673; R. 31, PagelD.718.)

In November 2013, Underwood submitted an apgilim and certificaon form from his
healthcare provider for leave under the FMLR. 28, PagelD.671; R. 31, PagelD.716.) His
request was approved in Februaéi4, and allowed Underwood to tak&wo to three day” leave
once every two to three months for his bassues. (R. 28, PagelD.671; R. 31, PagelD.716.)
Underwood admits that, during lesnployment with Yates, heas allowed FMLA leave when

needed. (R. 28, PagelD.671-72; R. 31, PagelD.716-17.)



In October 2014, Underwood again applied forlAMeave with a cdification form from
his doctor, Dr. Schneider. (R8, PagelD.672; R. 31, PagelD.71@i this certification, Dr.
Schneider “wrote ‘unknown’ next to the questmfriwill the patient bencapacitated for a single
continuous period of time, including any time for treatment and recovery?” (R. 28, PagelD.672;
R. 31, PagelD.717.) Additionally, Dr. Schneider dat think that Underwood would “require care
on an intermittent or reduced schedule bastdyding any time for recovery” and did not provide
an estimate of “the hours the patient need® @n an intermittent basis, if any.” (R. 28,
PagelD.672; R. 31, PagelD.718.) In November 2Qh#, second request was denied as the
certification did not request leay®. 28, PagelD.673; R. 31, PagelD.718.)

C.

Underwood filed the present complaint allegfogr separate claims (two counts) under
the FMLA and ADA: (1) FMLA interference; (ZMLA retaliation; (3) ADA discrimination; and
(4) ADA retaliation. (R. 1, PagelD.@:) After the parties conductaliscovery, Yates moved for
summary judgment on all counts. (R. 26.)

I.

Summary judgment is proper “if the movahbss that there is no genuine dispute as to
any material fact and the movant is entitled tigjment as a matter of law.” Fed. R. Civ. P. 56(a).
A fact is material only if it might affedhe outcome of the casmder the governing laveee
Anderson v. Liberty Lobby, In&t77 U.S. 242, 249 (1986). Omeotion for summary judgment,

the court must view the evidence, and any redsenaferences drawn from the evidence, in the

! Yates contends that summary judgment should be granted solely on the grounds that,
according to local Tennessee rules, Underwoogkponse to Yates’ motion: (1) was filed two
days past the deadline, ang éXxceeded the page limit by ¢er pages. (R. 33, PagelD.722.) The
Court will exercise its discren to consider the extendedtddiled response and rule on
substantive grounds.



light most favorable to Underwoo8ee Matsushita Elec. InduSo. v. Zenith Radio Corp475
U.S. 574, 587 (1986) (citations omitte®edding v. St. Edway@41 F.3d 530, 531 (6th Cir. 2001).
.

The FMLA allows employees with a qualifg medical condition to take up to 12 weeks
of leave during a 12-month perid8tenneman v. MedCentral Health S\&66 F.3d 412, 420-21
(6th Cir. 2004); 29 U.S.C. 8§ 2611(2); 29 U.S§2612(a)(1)(D). The SiktCircuit “recognizes
two distinct theories for recovery under the FML(A) the ‘entitlement’ ofinterference’ theory
arising from 29 U.S.C. 8§ 2615(a)(13nd (2) the ‘retalidon’ or ‘discrimination’ theory arising
from 29 U.S.C. 8§ 2615(a)(2)Festerman v. Cty. of Wayng&ll F. App’x 310, 314 (6th Cir. 2015)
(quotingHoge v. Honda of Am. Mfg., In®@84 F.3d 238, 244 (6th Cir. 2004)).

Under the ADA, employers cannot discrimi@aagainst individuals with qualifying
disabilities by failing to provide reasonablecammmodations, 42 U.S.C. § 12112(5)(A), or by
using an employee’s disability as a basis‘tiischarg[ing]” them. 42 U.S.C. § 12112(a).

For each FMLA and ADA claim, if the recolalcks any direct evidence of discrimination
or retaliation, the Sixth Circuit applies tMcDonnell Douglasurden-shifting frameworkSee
Ferrari v. Ford Motor Co, 826 F.3d 885, 891-92 (6th Cir. 2016) (afpd this framework in the
ADA discrimination context);Edgar v. JAC Prod., Inc.443 F.3d 501, 508 (6th Cir. 2006)
(applying this framework in the FMLA retaliation contex®prrer v. City of Stow743 F.3d 1025,
1046 (6th Cir. 2014) (applying this framexk in the ADA retaliation contextPonald v. Sybra,
Inc., 667 F.3d 757, 762 (6th Cir. 2012) (applying tfrismework in theFMLA interference
context). The Court finds that the record lacksg dinect evidence of discrimination and thus will

apply McDonnell Douglas



Under this three-part frameworkt) Underwood first must prove@ima faciecase for
each of his claims, (2) Yates c#imen rebut the prima facidi@wving with a “legitimate, non-
discriminatory reason” for the terminatiomdafinally, (3) Underwood cainvalidate Yates’
proffered reason with evidence of preteBarlia v. MWI Veterinary Supply, Inc721 F. App’x
493, 444-45 (quotindg/icDonnell Douglas Corp. v. Greged11 U.S. 792, 802 (1973)) (other
citations omitted). Each of Underwood’s four atai is analyzed using this approach in the
following sections.

A.

First, Underwood “bears the initial burdeneasitablishing a prima facie case” for each of
his four claimsBarlia, 721 F. App’x at 444 (citingicDonnell Douglas411 U.S. at 802). The
Court will discuss eaclprima facie case separately. As the alleged discriminatory and/or
retaliatory action—Underaod’s termination—is the same in mastthese claims, the Court will
discuss steps twand three of thécDonnell Douglasramework collectively in Parts I1I.B and
l11.C below.

1.

To establish a valid claim for FMLA interferes, Underwood must show that: (1) he is an
eligible employee, (2) Yates is an “employerden the FMLA, (3) he was entitled to leave, (4)
he gave Yates notice of hig@émtion to take leave, and (5) Yates denied the Isee.Tennial v.
United Parcel Serv., Inc840 F.3d 292, 308 (6th Cir. 2016) (citation omitted).

Yates argues that only the October 2014 retjuan serve as the basis for Underwood’s
FMLA interference claim as the November 20&8uest was grantednd, viewing that 2014

request only, Underwood has faileo show entitlement to ¢hbenefits. (R. 27, PagelD.77-79.)

10



As a threshold matter, Underwood appearsawee failed to respond to Yates’ arguments
regarding his FMLA interferaze claim. (See R. 30.) The SwCircuit's “jurisprudence on
abandonment of claims is clear: a plaintiff is deemed to have abandoned a claim when a plaintiff
fails to address it in response to a motion for summary judgn@mawn v. VHS of Mich., Ing.

545 F. App’x 368, 372 (6th Cir. 2013) (citations omitted). Even if the claim was not abandoned,
summary judgment is still warranted.

The parties agree that Underwood’s NovenEr3 FMLA application was granted, and
that he was allowed some leave by Yates unlkder request. (R28, PagelD.671-72; R. 31,
PagelD.716-17.) And there is no eamte in the record ®uggest that Underwood ever requested
and was subsequently denied days off ofknance his 2013 FMLA request was granted. Thus,
failing the fifth element of g@rima facie interfence case, the November 2013 FMLA request
cannot serve as a basis forlMLA interference claimSee Tennial840 F.3d at 308.

And it is undisputed thdanderwood’s October 2014 FMLAequest was denied because
Underwood’s doctor (Dr. Schneider) did not requasy leave on the certification form. (R. 28,
PagelD.672-73; R. 31, PagelD.717-18.) Underwood argues that the denialrefjtiest raises a
genuine issue of material fact as to why Dr. Schneider marked “no” for additional leave. But Yates
was “entitled to rely on [t] ‘negative certifichon’ in denying [Underwood’s] FMLA leave”
without making any further inquirfNawrocki v. United Methodist Ret. Communities,,|hé4 F.

App’x 334, 338 (6th Cir. 2006) (citin§toops v. One Call Commc'ns, Int41 F.3d 309 (7th Cir.
1998)). Consequently, the 2014 FMLA request faiieng three, so Underwood cannot establish
a prima facie case of FMLA interferenc®ee Tennial840 F.3d at 308. Summary judgment is

warranted on this claim.

11



2.

Yates also moves for summgudgment on Underwood’s FMA-retaliation claim. The
prima facie test for FMLA retaliation requirésnderwood to show that: (1) his activity was
protected by FMLA, (2) Yates kmehe was exercising these righ{3) Yates took adverse action
against him, and (4) there is a causal link bebnbe protected activity and the adverse action.
See Donald667 F.3d at 761 (citation omitted).

Yates contends that Underwood has faileddtablish both that the decisionmaker knew
of Underwood’s protected aciiy, and that there is a calsonnection. (R. 27, PagelD.79-81.)

First, the Court must determine whetharddrwood engaged in any activity protected by
FMLA. Yates does not dispute that the NovemB013 request for leave was FMLA-protected.
(R. 27, PagelD.79.) But Yates arguthat because Underwood was entitled to leave for the
October 2014 request, the Court may only @ersUnderwood’s November 2013 request and
resulting FMLA activity for the first element dfis prima facie case. Underwood appears to
concede that the Sixth Circuit “instruateurts to examine whether a plaintiff westitled to
FMLA leave to determine whether he engaged'siatutorily protectd activity.” (R. 30,
PagelD.696 (citindviorris v. Family Dollar Stores of Ohio, Inc320 F. App’x 330, 338 (6th Cir.
2009)) (emphasis addedjee also Nawrockil74 F. App’x at 339. Thus, the Court will only
consider the November 2013 request.

Second, the parties dispute who at Yates ntlaeldinal decision to terminate Underwood
and therefore, who should be considerednalyzing the “knowledge” prong of the test. Yates
argues that Persinger, an HR manager with §igad-off on all terminationsshould be viewed by
the Court as the final decisionmaker (R. 28, la@g$8.) And Persinger stated in his deposition

that he did not know whether Underwoodok FMLA leave. (R. 27-2, PagelD.356.) In

12



Underwood’s view, however, ¢htermination decision was @ by a group of managers,
supervisors, and HR employees, at least saiménom knew of Underaod’s FMLA activity. (R.
30, PagelD.695; R. 31, PagelD.711-12.) Assuming Underwood’s view, he has satisfied prong two.

From the briefing, Yates does not appear torafise failure of pronghree, adverse action.
(SeeR. 27, PagelD.79-81.) Moreover, in its ADAsdiimination analysis, Yates explicitly
concedes that it took an adverse employmaetion against Underwood. (R. 27, PagelD.85-86.)
So from here on out, the Court will assume Underwood’s terminatigfiestine adverse-action
element of all prima facie tests.

And finally, Yates asserts that Underwood fadite show a causal connection between the
FMLA activity and the termination, as tempogaoximity is not alone sufficient to establish
causation. (R. 27, PagelD.80-81.) But the Sixth Cittais held that the timing of an employee’s
firing in relation to the exercise of [his] FMLAghts may suffice to edttish a causal connection
for purposes of making out a panfacie case of retaliationCooley 720 F. App’x at 742 (citation
omitted); see Mickey v. Zeidler Tool & Die C®16 F.3d 516, 525 (6th Cir.2008) (“Where an
adverse employment action occurs very closéinre after an employer learns of a protected
activity, such temporal proximity between the agdr significant enough to constitute evidence
of a causal connection for the purposes ofbdistsing a prima facie casof retaliation.”).
Underwood’s November 2013 FMLA applicatiqthe protected activity) was approved in
February 2014, (R. 28, PagefiJ1; R. 31, PagelD.716), andpied in July 2014. (R. 30,
PagelD.677.) The Sixth Circuit measures the reletimeframe from when the “employer learns
of a protected activity” to #hdate of the adverse acti@ysh v. Compass Grp. USA, In883 F.
App’x 440, 452 (6th Cir. 2017) (citation omittedynderwood alleges that near the time the

November 2013 FMLA request was set to expitdy 2014, he came under new supervision by

13



Tisdell and Johnson. (R. 30, PagelD.677.) Thus, construing this liberally in favor of Underwood
for purposes of this motion, and using July 2@%4he date upon which the “employer learn[ed]
of a protected activity,” there we approximately four months fweeen his managetsarning of
Underwood’s protected activitynd his termination. In similazases, a two-to-three-month time
lapse between the expiration efilve and termination of employee has been sufficient to show a
causal connectioikee e.g., Judge v. Landscape Forms, 582 F. App’x 403, 409 (6th Cir. 2014)
(citation omitted). However, in other similar caséil, the Sixth Circuit found that a two-and-a-
half-month lapse is not alone sufficient to praaasality, as this timing was refuted by other
evidenceSee Bus683 F. App’x at 452-53. THaixth Circuit recently opined that any period less
than ten weeks is sufficient, but anythilonger requires other evidence of causagbein v. Atlas
Indus, 730 F. App’x 313, 319 (6th Ci2018). As the record heremtains no other evidence of
causation, Yates would be entitlelsummary judgment on thisiliare of the pima facie case.
But out of an abundance of caution, and becausarialysis applies to other claims, the Court
will consider the other elements of thieDonnell Douglagest below.
3.

To prove a prima facie case of discrimina under the ADA, Underwood must show that:
(1) he is disabled, (2) with or without accomratidn, he is otherwise qualified for the position
he held, (3) Yates made some adverse employahecision against him, (4) Yates knew or had
reason to know of his disability, and (5etlposition remained open or he was repla&ssk
Whitfield v. Tennesse639 F.3d 253, 258-59 (6th C2011) (citations omitted).

For the purposes of its summary-judgmanidtion only, Yates has explicitly conceded
elements one, two, three, and five. (R. 27, PagelD.86.) The remaining element, four, hinges on

who made the ultimate termination decision, andjissussed, the parties dispute this fact. The
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Court will again take the recomd the light most favorable tdnderwood and assume that, for the
purposes of this proceeding, the ultimate deanisnaker was aware of Underwood’s disability.
Thus, the Court will proceed with its apsis under the assumption that Underwood has
established a prima facoase of ADA discrimination.

4.

Woven throughout his response, Underwood esghat Yates failed to accommodate his
disability in contravention of the ADA.Sge, e.g.R. 30, PagelD.685-86.) In particular,
Underwood asserts that he shonlave been granted FMLA leavand allowed to get off his
equipment to stretch his back. (R. 41, PagelD.78atgs argues in its pé that Underwood did
not assert an ADA failure to accommodaterolén his complaint. (R. 33, PagelD.725-26.) But
Underwood arguablydid raise a reasonable@mmodation claim in his complaint. (R. 1,
PagelD.5-6.) And since Yates ordyldressed this argument its reply, the Court provided
Underwood the opportunity to file a sur-reply. ek this opportunity. (R. 41.) So the Court will
address this claim.

No reasonable jury could find that Undewd was denied a reasonable accommodation.

The record does not support iafierence that Underwood made a specific request for an
accommodation, such as time off or time to stréistback. “[Sixth Circuit] case law establishes
no bright-line test for when the form of an eoy#e’s request is sufficiently clear to constitute a
request for an accommodatiodtidge v. Landscape Forms, In692 F. App’x 403, 407 (6th Cir.
2014). While Underwood was not required to use the “magic words” of “accommodation” or
“disability,” Leeds v. Potter249 F. App'x 442, 449 (6th Cir. 2007) (citation omitted), “[t]he

employer is not required to speculate as to thenerfehe employee’s dibdity or the employee’s
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need or desire for an accommodati@dntt v. Wilson Sporting Goods C&®43 F.3d 1042, 1046—
47 (6th Cir. 1998).

Here, there is nothing in theecord to suggest that Underwood made a request for an
accommodation. Underwood first alleges that he “retjed] that he be allowed to periodically
step off of his fork lift to stretc his back.” (R. 30, Pae.687.) But he fails taite to any evidence
in the record that a specifequestwas actually made. Underwoodest evidence that he did
make a request can be found in his deposition eestates that he “wémving to stand up and
stretch ... and that wasn’'t evéelping [the back spasms],” and that he “informed [Johnson] of
that.” (R. 27-1, PagelD.185.) However, this langgias not strong enougb allow the Court to
reasonably construe a specific, vertleuest for a stretching accommodati®ae Leed249 F.
App’x at 449-50 (holding that forming his supervisors that tleork was “kicking his ass” was
not enough to find that the plaintiff had dea specific request for accommaodation).

Underwood also argues that his second FMLguest should be conatrd as a request for
“some type of reasonable accommodation” or ELA leave should have been granted as an
accommodation. (R. 30, PagelD.697; R. 41, PagelD.F&d, while leave can be granted as a
form of reasonable accommodatidafata v. Church of Christ Home for the Agé8@5 F. App’x
416, 423 n.3 (6th Cir. 2009), this does not obviate the need for Underwood to first make a request.
Second, Underwood’s second FMLA request didgiate that he needed any accommodations.
(R. 27-1, PagelD.337-340.) And Undewd cites no law stating thah FMLA request, where
the doctor does not articulate a need for leasa, nevertheless be consd as a request for an
accommodation under the ADA. Underwood’s reasa@ralctommodation claim fails as a matter

of law.
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5.

The Court last addresses Underwood’s ADA ratadn claim. Yates raises two arguments
for why this claim fails. First, Yates assditiat the claim is unexhausted. (R. 27, PagelD.87-88.)
Second, Yates argues, in the altdive, that Underwood cannotta&slish a prima facie case of
retaliation. (R. 27, PagelD.88-89.)

Yates says Underwood “failed to exhaust ADA retaliation claim with the EEOC” by
failing to indicate a “retaliationtlaim on his charge. (R. 27,d&D.87.) Underwood disputes the
significance of this fact as hveas without counsel when lsempleted his EEOC charge. (R. 30,
PagelD.697.)

“As a general rule, a[n ADA] gintiff cannot bring claims ira lawsuit that were not
included in his EEOC chargeYbunis v. Pinnacle Airlines, In610 F.3d 359, 361 (6th Cir. 2010).
Permitting an action “to encompass claims outsiidereach of the EEOC charges would deprive
the charged party of notice anawd frustrate the EEOC's invesiigry and conciliatory role.”

Id. at 362. Nonetheless, “because aggrieved employees-and not attorneys-usually file charges with
the EEOC, their pro se complaints are construeddilye so that courts nyaalso consider claims
that are reasonably related to or grow ouheffactual allegations in the EEOC chardd.”

Here, Underwood alleged, in part, that he &alisability and was taking medication for
that disability, was harassed and told by his supartgsstop taking his ntkcations or be fired,
that he complained about the comments to Human Resources, and was shortly after issued a final
written warning. $eeR. 27-1, PagelD.342-43.) In the lighbst favorable to Underwood, it is
reasonable to infer that a retaliation miatould grow out of these allegations.

Yates also argues that Underwood did nothdistaa prima facie casof ADA retaliation.

Similar to FMLA retaliation, in order to dasnstrate ADA retaliation, Underwood must show that:
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(1) he engaged in ADA-protected activity, (2)t&¥&a knew of this activity, (3) Yates took an
adverse action against him, ang (dere was a causal connecti&torrer, 743 F.3d at 1046
(citation omitted). Yates alleges failuséprongs two and four. (R. 27, PagelD.88-89.)

As discussed previously, the Court vaitinstrue prong two in favor of Underwood.

While Yates does not contest prong one, Underwood has not clearly alleged his ADA-
protected activity. Yates assusia its motion that Underwood’s complaints to Human Resources
about Johnson’s your-medicine-or-your-jobnooents are the protected activity. (R. 27,
PagelD.88.) But in his response, Underwood appé¢arallege that it is his “requests for
accommodations that he made for his back irijthgit is the activityprotected by the ADA. (R.
30, PagelD.698.) Either way, because both of taeseities are relatedna both involve Johnson,
the Court will proceed in its analysis.

Moving then to prong four, the Court finds ttzateasonable jury could find the required
causal connection between Underwood’s ADA astiand the adverse action. Because Johnson
was involved in some capacity in both thevidmber 26th stretching éident and Underwood’s
firing, and since these two events were mere welart, a causal conniect is conceivable See
R. 31, PagelD.705-06, 711.) Underwood only had to fguh some evidere to deduce a causal
connection between the retaliatoryiac and the protected activity” that is “sufficient to allow ‘an
inference ... that the adverse action would nethaeen taken had [Underwood] not engaged in
protected activity.”A.C. ex rel. J.C. v. Shelby Cty. Bd. of Eddt1 F.3d 687, 699 (6th Cir. 2013)
(quoting Nguyen v. City of Clevelan@29 F.3d 559, 563—-66 (6th Cir. 2000)). And the Court
believes this burden has been met.

Accordingly, the Court will assume for tipeirposes of this motion that Underwood can

establish a prima faciease of ADA retaliation.
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B.

With the Court assuming that Underwood has established prima facie cases for at least two
of his four claims, the burden shifts to Yates to rebut the claims with a legitimate, non-
discriminatory or non-retaliatory basis for the terminatiSee Barlia 721 F. App’x at 445
(citations omitted). Yates has met its burden.

Yates has said that Underwood was terminated because he (1) was at the Final Written
Reminder stage of its correctivetiaa policy given his history gberformance and safety issues,
and (2) violated the company’s tobacco policybioyging a cup of used chewing tobacco inside
the plant on December 12, 2014. (R. 27, PagelD.81+8&erwood does not dispute that this
was the reason provided by Yates. (R. 31, PagelD.712.)

C.

But Underwood does argue that there is suffiocseidence for a jury to think Yates’ reason
is pretextual. (R. 30, PagelD.689-93.)

Underwood can demonstrate that Yates’ preffilegitimate, nondiscriminatory basis for
his termination is pretext by showing that thasen “either (1) has no basn fact, (2) was not
the actual reason, or (B insufficient to explai the employer’s actionFerrari v. Ford Motor
Co., 825 F.3d 885, 895 (6th Cir. 2016) (ADA discrimination case¢ Donald667 F.3d at 762
(applying this pretext framework to FMLA rditgtion claims). For ADA raliation, a plaintiff
must demonstrate that the proffered reason isthe real reason and that the real reason was
unlawful. Williams v. AT&T Serv. LLC847 F.3d 384, 396 (6th Cir. 2017). “Pretext is a
commonsense inquiry: did the employer fire #tmployee for the s&d reason or notZThen v.

Dow Chem. C9580 F.3d 394, 400 n.4 (6th Cir. 2009) (dssing pretext in the Title VII context).
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“[A]t bottom the question is always whether the employer made up its stated reason to conceal
intentional discrimination.td.

Yates asserts that Underwood cannot show preoause (1) he was at the Final Written
Reminder stage, (2) violated ttabacco policy as written by carng used tobacco into the plant,

(3) there is no additional circunasttial evidence of dcrimination, (4) Yatekad no retaliatory or
discriminatory motive, and (5) there is no eviderthat similarly situad employees were not
terminated for comparable behaviors or disabiliti8eeR. 27, PagelD.83-87.)

In response, Underwood offers five central pieces of evidence to demonstrate pretext. (R.
30, PagelD.690-92.)

First, Underwood disputes winetrr he did, in fact, violatthe written tobaco policy. (R.

30, PagelD.692.) He contends that carrying a cup of used tobacco onto the plant floor does not
violate the policy as writtenld.) Underwood argues that Yatestetching of the policy language

is “direct evidence ... to rebut Yes’ proffered nondiscriminatongason for taking the challenged
action.” (R. 30, PagelD.692.) He also alleges thde¥ #ailed to discipline “other possessors of
tobacco products” under this policyd)

But it is no defense that Underwood did nofdnt violate the policy so long as Tisdell’s
interpretation of the policy andelief of violation were honesSee Sybrandt v. Home Depot,
U.S.A,, Inc. 560 F.3d 553, 558-59 (6th Cir. 2009) (ctatiomitted) (discussing pretext in
Title VII context). The “honest belief” rule pvides that, “so long as the employer honestly
believed in the proffered reason given for its employment action, the employee cannot establish
pretext even if the employer’'s reason is ultieiatfound to be mistaken, foolish, trivial, or
baseless.’Smith v. Chrysler Corp155 F.3d 806 (6th Cir. 1998). making this determination,

the Court must consider “whether the emplogeade a reasonably informed and considered
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decision before taking the complained-of actidd.”at 559 (citation omitted). Here, Underwood
did not just have an unused paxfkcigarettes or un-opened tin dip in his pocket, which would
not have violated the policy. (R. 27-4, Pag®i&8; R. 27-5, PagelD.586.) Instead, he had an open
container of used tobacco product on his forkli¥hile he was not actively using the chewing
tobacco, it is reasonable to interpret the two ¢obagolicies as prohibiting the carrying of a cup
of used tobacco product onto the plant floor.i¥/Bohnson acknowledged in his deposition that
whether Underwood’s action violated the tobapobcies would have been a tough call, he may
have made the same determination at tina¢. (R. 27-4, PagelD.538And while Underwood
alleges that Yates did not discipline other “possassgbtobacco products,” he does not point to
anyone who had an open cup of used tobaccequipment but was not disciplined.

Underwood next insists thafisdell is lying. Underwood says it would have been
impossible for Tisdell to have seen the tobaasde approached Underwood’s forklift because
the cup was full of other trasfR. 31, PagelD.709.) However, evérthe Court assumes that
Tisdell could not have physically observedaobo in Underwood’s cup, Underwood admits that
he promptly told Tisdell then@astobacco in the cup and that it was. (R. 31, PagelD.709.) So
even if Tisdell approached the forklift not knowing there was tobacco in the cup, he quickly came
to know about it because Underwood told him.

As Underwood puts forth no elence that Tisdés interpretation of the policy and
subsequent action were unreasdeabr that Yates has not unifoly enforced the policy, his
citation for violating the tobaccpolicy by placing a cup of use@dbacco on his forklift is not a
basis for establishing pretegee Sybrandb60 F.3d at 558-59 (citation omitted) (holding that “as

long as an employer has an honest belief ipridéfered nondiscriminatory reason for discharging

21



an employee, the employee cannot establish tleateison was pretextual simply because it is
ultimately shown to be incorrect”).

Third, Underwood argues that procedural irdagties in the actual termination would
permit a reasonable jury to infer pretext. @, PagelD.690-91.) Underwoasdserts that having
his Final Written Reminder period extended, rather than being terminated outright, is an
irregularity in the Yates/Nissan firing qguess. (R. 30, PagelD.690.) True, “procedural
irregularities . . . do ar@e suspicion of pretextPhilbrick v. Holder 583 F. App’x 478, 486 (6th
Cir. 2014) (discussing pretext in the Title I\ontext). But the deviation from the normal
termination process that Underwood has idesdifivorked in his favor. And Underwood has no
authority (and the Court is awaoé none) suggesting that a procealurregularity that benefits
the terminated party is evidence of discriminatang/or retaliatory prekt. Thus, no reasonable
jury would find this irregularity evidence of pretext.

Next, Underwood suggests that Yates'tifusation for giving him a Final Written
Reminder extension, rather than termination, was under-documented and that the lack of
documentation suggests pretext. (R. 30, Hag91.) Underwood strengthens his claim by
pointing out that all other decisions were “ammly documented” whiléhe extension decision
was not officially documented. (R. 30, PagelD.691 8r€hs some limited case law to suggest that
a lack of procedural documentaticould be a sign of preteX@ee e.g., Cutcher v. Kmart Caqrp.

364 F. App’x 183, 191 (6th Cir. 201 (discussing pretext in ¢hFMLA retaliation context and
noting that “the lack of documentation to cdrooate her lower RIF appraisal scores” could be
probative of pretext). But, as above, the Court fails to see how under-documenting a decision that

results in a positive outcome for the employee waquiove pretext on behalf of the employer.
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Given that Yates documented all but one decisiad,that this decision benefited Underwood, no
reasonable jury would find lack of documeraatsufficient to show pretext in this case.

That leaves timing. Underwood says the timifdpis termination suggests that Yates was
discriminating or retaliating against him. (R. 30, PagelD.691-92.) But whatever the temporal
proximity between his protectexttivity and his termination madye, temporal proximity is not
alone sufficient to establish preteSee Williams847 F.3d at 396 (citinfonald, 667 F.3d at 763
(discussing pretext in FMLA interference and liateon context)) (discussing pretext in the ADA
retaliation context and expfang, “Although temporal proximitycan demonstrate a causal
connection for the purposesaprima facie case, it alowannot establish pretext.”)

Underwood also suggests that Yates was “lyingyait” for him to violate some policy so
they could legally terminate him and therelopwver up its discriminatior retaliation. (R. 30,
PagelD.691 (citindgdamilton v. GE556 F.3d 428, 436 (6th Cir. 2009) (“We have held that when
an employer ... waits for a legal, legitimate reasofottwitously materialie, and then uses it to
cover up his true, longstandingotivations for firing the employee, the employer’s actions
constitute the very definitiof pretext.” (internal quotaths omitted).) Given Underwood’s
admitted history of performance and safetylaiions (R. 31, PagelD.702—-05), no reasonable jury
could find that Yates was waitj for an opportunity to termirathim, especially since Yates
alleges to have had another opportunitfe& weeks prior on November 26, 2014. (R. 28,
PagelD.664.)

Finally, Underwood suggests thbeing yelled at for leamg his forklift is proof of
retaliatory animus. (R. 30, PagelD.690.) It appeassatgyument refers to Underwood’s claim that
Johnson “talked to him in a very threatepway” on November 26, 2014. (R. 31, PagelD.706.)

Underwood’s argument fails because this incidemd the statements made by Johnson did not
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ultimately lead to the decision five Underwood. In fact, Underwoaudas asked to return to work
following this incident and suspension (R. BhgelD.705-07), and a sefdaréobacco violation
was the precipitating basis for Underwood’s termination. (R. 31, PagelD.708-09.) As “statements
and actions by a decisionmaker ‘side of the decisionmaking process’ cannot be the sole basis
for proving pretext,Hartman v. Dow Chem. C®657 F. App’x 448, 458 (6th Cir. 2016) (citation
omitted) (discussing pretext in the FMLA retéilm context), Johnson’satements alone are not
sufficient proof of pretext.
*

For the reasons explained above, eachmddgwood’s attempts at showing pretext fail.
And the record is otherwise devaflevidence that Yates “made its stated reason” to cover up
unlawful retaliation or discriminatiorChen 580 F.3d at 400 n.4ee Williams847 F.3d at 396.
Ultimately, even acknowledging the element ofitighand Johnson'’s yelling incident, the Court
finds that the evidence of pretext providedUryderwood is insufficient foa reasonable jury to
find discrimination or retaliatiorEven if the Court goes so far msassume that Underwood has
established a prima facie case for three of his ¢@aims, he presents no more than a scintilla of
evidence of pretexBee Andersq77 U.S. at 252. Thus, Yateistitled to judgment as a matter
of law. Id.

\Y2

For the reasons discussed, Yates’ MotionSummary Judgment is GRANTED on all
counts.

SO ORDERED.

Dated: September 19, 2018 s/Laurie J. Michelson
U. S. DISTRICT JUDGE
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