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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JAMES THOMAS and DAVID HIXSON,

Plaintiff s,

Judge Aleta A.Trauger
BILL HASLAM, Governor of Tennessee,
in his official capacity; DAVID W.
PURKEY, Commissioner for the
Department of Safety and Homeland )
Security, in his official capacity; and )
HERBERT SLATERY, Ill, Attorney )
General and Reporter, in hisofficial )
capacity, )
)
)

)
)
))
V. ) Case No. 3:1%v-00005
)
)
)
)

Defendans.

MEMORANDUM

Before the court are a Motion for Summary Judgment (Docket No. 61) filed by the sole
remaining defendant in thisase the Commissioner of the Tennessee Department of Safety and
Homeland Security*TDSHS'), David W. Purkey, as well as a Motion for Summary Judgment
(Docket No. 3) filed by the plaintiffs, James Thomas and David Hixson. For the reasons set
forth hereinand in the couts preliminary Memorandum of March 26, 2018 (Docket No. 93)
(“First Memorandum?), the plaintiffs Motion will be granted and PurkeyMotion will be
denied.

. BACKGROUND AND PROCEDURAL HISTORY

A person convicted of a crime in Tennessee is typically radke, to the government,
for various sum®f moneyrelated to his prosecutioBome of tle defendars debt may reflect

fines imposeds part of his sentencbut Tennessee also holds a convicted defendant liable for

1 SeeAppendix.
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additional, often substantjabmountsin the form of costsassessed against hiand taxes
imposed on litigants by the Tennessee General AsserSelgTenn. Code Ann. § 405-
104(c)(1) Tenn. Code Ann. § 4@5-123(a) Tenn. Code Ann. § 64-602(a).If the defendant
does not pay these fines, costs, and litigation tasedso known ascourt debt—then local
authorities camattempt to collect on the delsing the ordinary tools available to judgment
creditors, such agarnishmenbf wages or execution on property. Tenn. Code Ann. -840
105(a); Tenn. R. Civ. P. 69.6507 seeTenn. Op.Att’y Gen. No. 06135 (Aug. 21, 2006)
Sometimesthose tod may be effective; sometimghey may not. In particular, when a
defendant has little or no income or assets, garnishment and executidoe vl little use,
because no tool is sufficient to collect from resources that do not Bxestact that it is difficult
to collect debts from very poor debtors is a reality facegdmple andentities both publicand
private, in a wide array of circumstances; indeed, it is a probkerld presumablyas debt
itself.?

Failure to pay court debt, however, has consequences that failing to pay other debt does
not. In particular, TDSHS, by statuteevokes the drivés license ofany person who, like
Thomas and Hixson, has failed to pay court deba yearor more, unless thgterson is granted
a form of discretionary relief by a cougeeTenn. Code Ann. § 484-1(b(b). The details othe
plaintiffs’ individual cases, as well as Tennessesystem for administeringpurt debt can be
found inthe FirstMemorandumln short, Thomas and Hixson both live in severe povany

both owe court debt related to past criminal convictidiisomas is totally and permanently

2 See, e.g.Code of Theodosius 4.20.1 (Clyde Pharr, trans.) (acknowledging inability tot clelgdfrom

a person whos#&ortunes . . . have been swept away by robbery, overwhelmed perhaps by shipwreck or
fire, or shattered by some misfortune and loss produced by the onsev\wdrarinelming forcé), quoted

in Hon. Theodor C. Albert, The Insolvency Law of Ancient Rome, 28 CalkiBd. 365, 386 (2006); A.

H. Feller, Moratory Legislation: A Comparative Study, 46 Harv. L. Rev. 1061, 1062 ({88)ssing

debt moratoria under classic Greek Law and under the Code of Justinian).
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disabled. Hixson has spent time in recent years living in a homeless shieltest akriodof
incarcerationEach man struggles tfford the basic necessities of lé@d is unable to pay the
court debtassessed against hifBecause they failed to pay their court debt doer a year
Thomas and Hixson have both had their drvéicenssrevdked by TDSHS.

In contrast, aTennessee driver with a criminal record identical to Thosas
Hixsons—but with the material resources to pay his court gdetxtuld have avoided revocation
simply by making the paymentshat the plaintiffscannot.The plaintiffs have challenged this
scheme—not because they believe that they should be released from the debt that they owe or
because they dispute the governremight to impose aggressive sanctions on those who owe
court debt that they can but refusepy—but because Tennessesystem has the actual effect
of imposing a harsher punishment on indigent defendantsothaonnindigent defendants based
solely on the& economic circumstanceé nortindigent defendant has a choice: pay or lose his
license. Drivers like Thomas and Hixson, they argueyvehao such choice. Thelaintiffs
challenge thiglifferential treatmenas unconstitutional pursuant to 42 U.S.C. § 1983.

Thomas and Hixson filed their class action Complaint on January 4, 2017. (Docket No.
1.) Shortly thereafter, they filed a motion asking the cmucertify a classlefined as follows:

All persons whose Tennessee drigelicengs have been or will be revoked

pursuant to Tenn. Code Ann. §-28-105fp), and who, at the time of the

rt_avocation, cannot or could not pay Court Debt due to their financial

circumstances.
(Docket No. 6 at 2 The court granted that motion on March 26, 2018, and Thomas and Hixson
now represent a statewide class of similarly situated plainfiiiecket No. 94.)That class
challengesthe constitutionality of Tennesseecourt debtbased revocatioscheme on three

grounds:first, for violation of criminal defendantsdue process and equal protection rights by

the “mandatory revocation of peopdgedrivers licenses because they &e poor to pay Court



Debt without any inquiry into their ability to payDocket No. 1 § 100); second, for violation of
their due process right to notice and a hearing on whether they can pay their co(d.debt
101); and third, for violation of equal protection based on Tenneésspelicy of revoking the
licenses of court debtors and not other similarly situated delthr§ (102). Purkey filed a
Motion to Dismiss (Docket No. 23) aral Motion for Summary JudgmeniDocket No. 61)
arguing that (1) the court was barred from considering the plaintitisns under th&kooker
Feldmandoctrine and (2) Purkey was entitled to summary judgment on the niéetglaintiffs
also filed a Motion for Summary Judgment. (Docket No. 37.) IrFihe@ Memorandum and the
accompanyingOrder, the court denied thilotion to Dismiss, resolved most of the issues
underlying theMotions for Summary Judgment, and ordered supplemental briefing on a few
outstanding evidentiary matters. (Docket Nos. 93 & J4at briefing having been completed,
the court is prepared to rule on whether either party is entitled to summary ptdgme

II. LEGAL STANDARD

Rule56 requires the court to grant a motion for summary judgmétief movant shows
that there is no genuimspute as to any material fact and the movant is entitled to judgment as a
matter of law’ Fed. R. Civ. P. 56(a)lo win summary judgment as to the claim of an adverse
party,a movingdefendanimust showthat there is no genuine issue of material fadbast least
one essentiallement of the plaintifis claim. Once the moving defendant makiess initial
showing,the burden shifts to the plaintiff to provide evidence beyond the pleadsejfting]
forth specific facts showing that there is a genissee for trial. Moldowan v. City of Warren
578 F.3d 351, 374 (6tkir. 2009); seealso Celotex Corp. v. Catrettd77 U.S. 317, 3223
(1986). Conversely, to win summary judgment as to its own claims, a moving plaintiff must

demonstrate that no genuingsue of material fact exists as to all essential elements of her



claims.“In evaluating the evidence, the court must draw all inferences in the lighfaworable
to the nommoving party. Moldowan 578 F.3d at 374 (citinylatsushita Elec. Indus. Co. v.
Zenith Radio Corp475 U.S. 574, 587 (1986)).

At this stage,'the judgés function is not . . . to weigh the evidence and determine the
truth of the matter, but to determine whether there is a genuine issue forltriglquoting
Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986)But “[tlhe mere existence of a
scintilla of evidence in support of the [ramoving partys] position will be insufficient,and the
party s proof must be more thdmerely colorablé. Anderson477 U.S. at 24%9n issue of fact
is “genuine”only if a reasonable jury could find for the nomoving party.Moldowan 578 F.3d
at 374 (citingAnderson477 U.S. at 252).

[ll. ANALYSIS

A. Issues Resolved in the First Memorandum

In the First Memorandum and the accompanyidgler, the court denied Purkey
Motion to Dismiss but concluded that some outstanding factual and evidentiary issgefst
the way of resolving th&lotions for SummaryJudgment. The court, however, did rule on a
number of underlying legal issues keythe case. Specifically, the court held as foll&ws

1. The plaintiffs claims are not barred by tiRookerFeldmandoctrine, because the
plaintiffs challenge only TDSHS imposition of one particular pegtdgment
collection mechanism, not any aspect of phantiffs’ convictions or the validity
of their court debtSee Todd v. Weltman, Weinberg & Reis Co., L,A24 F.3d

432, 437 (6th Cir. 2006). (First Memorandati8-24.)

3 The court, moreover, expressly incorporates, in its entirety, the andlybis Birst Memorandum into
its reasoning her&eeAppendix.



2. Under a long and webstablished line of Supreme Court precedents, a stattite tha
penalizes or withholds relief from a defendant in a criminal case, based solely on
his nonpayment of a particular sum of money and without providing for an
exceptionif he is willing but unable to pay, is the constitutional equivalent of a
statute that specifically imposes a harsher sanction on indigent defetidends
non-4ndigent defendantsSee Griffin v. lllinois 351 U.S. 12 (1956)Douglas v.
California, 372 U.S. 353 (1963)Roberts v. LaValke 389 U.S. 40 (1967)
Williams v. lllinois 399 U.S. 235 (1970)Tate v. Short401 U.S. 395 (1971);
Mayer v. City of Chicago404 U.S. 189 (1971Bearden v. Georgiad61 U.S.

660 (1983).In other words, the Supreme Court has held that the Constitution
“addresses itself to actualitie&riffin, 351 U.S. at 22 (Frankfurter, J., concurring
in judgment), and, therefore, is not blind to the commonsense fact that an

ultimatum following the formula ofthe money or your " is a different
proposition for someone who has the money than for someone who does not
(First Memorandunat 25-30, 37-38.)

3. The Supreme Court has held that tBeffin line of cases implicates both Due
Process and Equal Protection principles in ways that defy an easy tpplafa
the Courts more general precedents involving either constitutional guarantee
alone. See Bearden461 U.S. at 6656. Accordingly, the Courthas warned
against resorting to thHeeasy slogarisand “pigeonhole analysisassociated with

the rote sorting of cas@sto those involving either strict scrutiny or rational basis

scrutiny.ld.at 666.(First Memorandunat 36-34.)



4. Nevertheless, the law dfie Sixth Circuit is that distinctions based on economic
circumstances are subject only to rational basis review unless they involve a
fundamental rightSee MolinaCrespo v. U.S. Merit Sys. Prot. B847 F.3d 651,

660 (6th Cir. 2008) (citinan Antonidndep. Sch. Dist. v. Rodrigye#l1 U.S. 1,

29 (1973)). Furthermore, the Sixth Circuit has held that, while the rights te inter
and intrastate travel are fundamental rights, the right to drive a motor vehicle is
not. See League of United Latin Am. Citizes. Bredeserb00 F.3d 523, 534 (6th

Cir. 2007) (citingSaenz v. Rge26 U.S. 489, 500 (1999Johnson v. City of
Cincinnati, 310 F.3d 484, 4948 (6th Cir. 2002)). Accordingly, this court is
bound to consider thcase under rational basis review, which asks only whether
the challenged policy isationally related to a legitimate government purp&es
Midkiff v. Adams Cty. Rélgwater Dist, 409 F.3d 758, 770 (6th Cir. 200%first
Memorandum at 36.)

5. The Sixth Circuit has recognized, however, that the application of rational basis
review to distinctions based on indigence may call for a more searching inquiry if
the challenged scheme is one that not only treats indigent people more harshly
than the noandigent, butalsodoes so in a way that threatens to exacerbate the
indigents’ poverty.See Johnson v. Bredes&24 F.3d 742, 49 (6th Cir. 2010)
(discussinglames v. Strangel07 U.S. 128 (1972)). In other words, if a statute
treats the rich better than the poor in a way that will affirmatiuedke the poor
poorer, then the court shoudthough still not departing from the boundaries of
rational basis review-take extra care to make sure that thenimum

requirements of rationality are mekirst Memorandunat 33-34.)



6. The State of Tennessee, its courts, and its local governments have a legitimate
interest in collecting court delfBee Sickles v. Campbell Cty., K301 F.3d 726,
731 (6th Cir. 200y (noting government interests itsharing the costs of
incarceration and furthering offender accountalijlityVhile that interest may be
reframed and subdivided in many ways, the core premise is that, once the
government lawfully imposes a debt that iself supported by a legitimate
purpose, then the government also has a legitimate interest in encouraging
payment of that debt. (First Memorandum at 36 & n.7.)

7. A scheme that revoked the drii®idicenses of noindigent court debtors after
one year of nonpayment would pass rational basis review, because the threat of
revocation would plausibly serve as a method for coercing those people into
paying their debtgFirst Memorandunat 36-37.) Under théGriffin line of cases,
however, the court must specifically consider whether the sckelaek ofan
indigence exception is itself rational. Revocation would not be an effective
mechanism for coercing payment from a truly indigent debtor, becaugerson
can bethreatened or coerced into paying money that he does not have and cannot
get. (Id. at 37.) The numbers bear that ineffectiveness out. From July 1, 2012, to
June 1, 2016, TDSHS revoked 146,211 diwéicenses for failure to pay fines,
costs and/or litigation taxesnly 10,750 of thospeople—about 7%—had their
licenses reinstatedDocket No. 64 1 16708.) If Tennessés revocationlaw
were capable of coercing people into paying their debtsrderto get their
licenses back, it would be doing sthe overwhelming majorityof the time, it is

not.



8. Simply being ineffective does not typically cause a law to fail rational basis
review, which is highly deferential to the legislative prerogative to @hatlos
means through which the state will pursue its legitimate objectives. However, the
Supreme Court has made clear thatien in the ordinary . .case calling for the
most deferential of standarti| law may be struck down if its substancésis
discontinuouswith the reasons offered for”ithat any pretense of rationality
cannot be sustaine®Romer v. Evans517 U.S. 620, 632 (1996kee also
Cleveland Bd. of Educ. v. LaFleudl4 U.S. 632, 653 (1974Powell, J.,
concurring in the result) (arguing that policy would fail rational basisevevi
because it iSeither counterproductesor irrationally overinclusivg. The courts
review includes considering whethém practical effect, the law “simply does
not operate sosarationally to further thHelegitimate purpose professed.S.

Dept of Agric. v. Morenp413 U.S. 528, 537 (1973). (First Memorandum at 41.)

9. Ultimately, the court need not determine if the drigdicense revocation law
would fail rational basis review based on its sheer ineffectiveness alonesdecau
as applied to indigent drivers, thew is not merely ineffective; it is powerfully
counterproductive. If a person has no resources to pay a debt, he cannot be
threatened or cajoled into paying it; he may, however, become able to pay it in the
future. But taking his drivés license away sabotages that prospect. For one thing,
the lack of a drivés license substantially limits orse ability to obtain and
maintain employment. Even aside from the effect on employrhemtever,the
inability to drive introduces new obstacles, risks, and costs to a wideddirite

activities, as the former driver is forced into a daily ordeal of logistical triage to



compensate for his inadequate transportation. In short, losing aheers
license simultaneously makes the burdens of lifeenexpensive and renders the
prospect of amassing the resources needed to overcome those burdens more
remote. [d. at 39-41, 47-51.)

10.Because driving is necessary for so many important life activities, some
Tennesseans whose licenses have been revoked continue toddspée the
statés revocation of theirprivileges Driving on a revoked license is a
misdemeanorpunishable by up to six months in jaiichafine of up to $50Gor
the first offense and up to 11 months and 29 days ianaila fine bup to$2,500
for subsequent offense§enn. Code Ann. 88 485-111(ef1)+(2), 5550-504(a)
(1H2). As a result, a license revocation based on court debt from a single
conviction may begin a cycle of subsequent convictions and mounting court debt
that renders the driver increasingly unable to amass the resources netesgary
his license back. His first convictierof trespass, for example, like Thorizas
creates a court debt; that debt leads to a license revocation; the revocation leads t
another conviction, this time for driving on a revoked license; the new conviction
creates more debt; and the cycle begins again, with the driver, who was already
indigent, only deeper in the red to the government and less &kelyto have a
driver’'s license againThis propensity to create a debt spiral further exacerbates
the counterproductive nature of Tennessescheme, as applied to indigent
drivers. Not only is the law ineffective at collecting debt; not ordyit

counterproductivewith regardto existing dely but in at least some cases,
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affirmatively leavesmoreunpayable debt in its wakézirst Memorandunat 40-
41.)

11.Based on the foregoing, the plaintiffs have stated a plausible theory of
constitutional protection and constitutional injury, because thaye been
deprived of equal protection and due process by a law that lacks a rational basis
for furthering any legitimate government objectivergt Memorandum at 46.)

12.Some of the supporting facts that the plaintiffs sought to introduce, however, were
beyond the scope of judicial notice. The briefing of the parties failed to resolve
the question of whetheal of those facts were appropriate for consideration on a
motion for summary judgment. The court, accordingly, held the motions for
summary judgment in abeyance with regard to the plaintféaint | and ordered
further briefing on the underlying factual and evidentiary isslesat{ 51-58.)

13.With regard to Count II, which argues that members of the class were denied due
process with regard to the deprivation of their dfiselicenses, the court
concluded that (1) there were disputed issues of fact with regard tionthg of
the notice and effective dates related to the underlying revocations and (2) the
extent of process due was likely to be e#ectin significant part, by whether the
plaintiffs successfully demonstrated the right to an intigeexception at issue in
Count I. The court, accordingly, held the motions for summary judgment in
abeyance with regard to Count Il as wdll. at 63-68.)

14.With regard to Count lll, the court held that the plaintiffs had, again, stated a
plausible theory of constitutional protection, but that the t®uwdnsideration of

that claim would benefit from the requested additional briefing. Specificadly, th
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court held that, pursuant to the Supreme Cauhioldingin James v. Strange
statés uniquely harsh treatment okpecificclass of indigent criminal defendant
debtorscannot be carried out itsuch discriminatory fashighrelative to other
debtorsthat i “blight[s] . . . the hopes of indigents for seiffficiency and seif
respect. 407 U.S.at 141-42.The degree to which Tennessescheme violates
that rule depends on the same factual considerations at issue under Geitstt I. (
Memorandunat 58-63.)

The parties have nofiled the requestedupplementabriefing, leaving the motions for summary

judgment fully ripe and pending before the court.

B. Remaining Factual and Evidentiary Issues

1. Newly Agreed-Upon Facts

This courts Local Rules require that @arty filing a motion for summary judgment
support that motion with aseparateconcise statement of the material facts as to which the
moving party contends there is no genuine issue for"tli@cal R. 56.01(b). The movant must
support his assertion that fact is undisputed by specific citation to the recofdld. The
nonmoving party must théeéirespond to each fact set forth by the movant by e{ihegreeing
that the fact imindisputed; (ii) agreeing that the fact is undisputed for the purpose of ruling on the
motion for summary judgment only; or (iii) demonstrating that the fact is disputedal R.
56.01(c). If the nonmoving party contends that a particularigagdisputed, then the nmoving
partys assertion, like the movant’s, “must be supported by specific citation to tivel.fdd.

In support of their motion for summary judgment, the plaintiffs posited a number of
allegedly undisputed facts tending to show the centrality of driving to life and emoseth

sufficiency in Tennesse&ome were based on tabulations of census datae wffiers cited ta

12



2011 Brookings Institution report entitlddissed Opportunity: Transit and Jobs in Metropolitan
America(“Brookings Repot). Purkey respondetb these facts, not by conceding them or citing
to portions of the record showing them to be disputed, but simply by objecting to them on
evidentiary grounds. As the court explained in the First Memorandum, Psirkegponses
(1)were premised on a misunderstanding of the mé&vaamissibility burden under Federal
Rule of Civil Procedure6(c)(1)<€2), which considers the admissibility of a fact at trial, not
merely the admissibility of it in the form presented at the motion stagkK2) arguably failed to
conform to Local Rule 56.01(c), because Purkey did not indicate whether he actuallgddisput
the facts and did not cite to the record in support of his responses. (First Memoedristtsb
& n.15.) Some of hisinderlyingevidentiary objections, however, did ras®orable legal issues
regarding whether the plaintiffs should be permitted to rely on the relevastifiasupport of
their motionfor summary judgmentid.)

In order to better hone in on the areas of actual disagreement between ids et
court ordered Purkey and the plaintiffs to confer and attempt to ascertain wiiehaifjected
to facts are actuallygisputed.To their credit, the parties have done so and, as the court
instructed, have filed additional statements of undisputed, fastswvell as a few modified
proposed statements of undisputed dactd responses in opgition thereto (SeeDocket No.
97.)

In particular, it is now undisputed, for purposes of summary judgment, that, according to
U.S. Census Bureau data:

e 92.5% of the people who work in the Chattanooga metit@an area drive to
work;

e 94.6% of the people who work in the Clarksviihetropolitan aredrive to work;

13



93.1% of the people who work in the Cleveland metropolitan area drwerkg
93.4% of the people who work in the Jackswgtropolitan aredrive towork;
93.8% of the people who work in the Knoxville metropolitan area driveotd;
93.5% of the people who work in the Memphstropolitan aredrive towork;
92.4% of the people who work in the Nashvitketropolitan arearive towork;
and

Altogether, 93.4% of workers who reside in Tennessee drive to work.

(Docket No. 97 at 4-6.)

Purkey has also agreed, for purposes of summary judgment, to a few addeioel g

postulaesregarding the role of driving in Tenness$egmely that:

“For most adult residents of Tennesghe,ability to drive is an importaaispect

of daily life, such as for accessing food, shelter, work, education, medical
treatmentand family” (Id. at 2.)

“Many indigent people who owe Court Debt and whose licehseg been
revoked under the Statute still need to drive in order to get to work, school, or
medicalappointments.”Ifl. at 6-7.)

“Even in cities with some publitansportation, for many individuals, the public
transportation offered is often inconvenient geactical matter to enable them to

travel to and from work.1¢l. at 3-4.)

These more general stipulations differ little, if at sithm what the court has already indicated it

can consider as a matter of judicial notice. The pardiggeement on those premises, however

4 Purkey does reiterate his hearsay objections with regard to theseoass@ttie formulations here,
however, are so broad and undeniable that there is no need to turn to any of tlyengngerportedly
inadmissible sources to accept them as undisput
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along with Purkeys now having conceded a substantial amount of quantitative evidence
regarding the importance of driving to employment in Tennesseafirms that there is little
remaining room for dispute with regard to the plaintifisoposition thatin light of the aatal
realities of economic life in Tennessebge loss of one ability to drive is substantially
deleterious to a pers@tapacity foreconomic selsufficiency.

2. Facts Related to the Brookings Report

The parties do continue to disagree with regandhether the plaintiffs can rely on facts
that can be found ithe Brookings ReparPurkey initially objected to the plaintiffseliance on
facts from the Brookings Report as improper because the Report, itself, isyhéarsiae court
explained in the First Memorandum, however, the determinative issue regarditngmanéact
can be considered in support of a motion for summary judgment is not whether it isgatesent
alongside the motion, in its final admissible form, but whether the fact can be pdesent
admissible form at trialSee Mangum v. Repp74 F. Appx 531, 53637 (6th Cir. 2017)
(quoting Fed. R. Civ. P. 56(c), advisory commitserote to 2010 amendmenijount Vernon
Fire Ins. Co. v. Liem Constr., IndNo. 3:16CV-00689, 2017 WL 1489082, at *3 (M.D. Tenn.
April 26, 2017) (Crenshaw, J.Wilson v. Stein Mart, Inc.No. 3:15CV-01271, 2016 WL
4680008, at *2 (M.D. Tenn. Sept. 7, 2016) (Nixon, S.J.); Jeffrey W. Steetpal, 11-56
Moore’s Federal Practic- Civil § 56.91 (2018)see alsdVaurer v. Indep. Town870 F.3d 380,
384 (5th Cir. 2017)“At the summary judgment stage, evidence need not be authenticated or
otherwise presented in an admissible form. After a 2010 revision to Rule 56 atsatéedto
support or dispute a facteed only be capable of beipgesented in a form that woulce b
admissible in evidence(citations and internal quotation marks omitte@®®ymero v. NeDep't

of Corr.,, 673 F. Appx 641, 644 (9th Cir. 2018noting that‘Rule 56 was amended in 2010 to

15



eliminate the unequivocal requirement that evidence submitted at summary judgnséerttemu
authenticatetl and instead'requires that such evidenteould be admissible in evidericat

trial” (quoting Fed. R. Civ. P. 56(c)(4)Bamon Intl, Ltd. v. Blocker 684 F.3d 785, 793 (8th

Cir. 2012)(noting that, if a fact is objected to on evidentiary grounds on a motion for summary
judgment, the burden is on the proponent of the evidence to show that the material is admissible
as presentedr to explain the admissible form that is anticipdtéemphasis added)).

The court ordered the plaintiffo “file a supplemental brief, accompanied, as necessary,
by supplemental affidavits and supplemental statements of undisfaggdregarding the
evidence that they anticipate presenting at trial on the necessity of dnviremnessee, as well
as the admissible forms in which they anticipate offering that evidefixacket No. 94 at 2-3.)

In support of their supplemental briefing, the plainttisve introduced a 28 U.S.C. §
1746 Declaation of Brookings fellow Adie Tomer, one of the authors of the Brookings Report
and the head of Brooking#etropolitan Policy Initiative(* Tomer Declaratiof). (Docket No.
108-1.)Tomer explais the methodology of the Brookings Report both generally and in relation
to its Tennessespecific conclusionsld. 11 6-15.) He also declasdhat, although a number of
years hae passed since the Brookings Report was compiled, Beérgonally continued to
monitor public transportation trends, including those in Tennessee:

In my work, | keep current on transportation trenas metropolitan areas

throughoutthe United States. Based on that work, it appears (althoughmdat

certain)that there mayave been some moderate increase in access to transit in

Memphs since the Report was issued, although such access in any event remains

well below 50%. Aside from that, | have no reasobebeve that the current (i.e.,

as of 2018) statef @ffairs as to the mtdrs set forth in the preceding paragraph is

materially different from what it was in 2011, and gve2ason to believe that it is

not.

(Id. 7 16.)
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The plaintiffs identify four specific factual assertiofer which they seek to rely, in
whole or in part, ofomersresearclandanalysis that first appear@uthe Brookings Report:

1. 90 minutes is a reasonable maximum for an individuaheway commuting
time to or from work.

2. Even in cities with some public transportation, for many individuals, the
public transportation offered is often insufficient as a practical matter to
enable them to travel to and from work in a reasonable amount of time.

3. In Memphis, Nashville, and Knoxville, 72% to 75% of jobs are not reasonably
accessible bpublic transportation.

4. In Nashville, Knoxville, and Chattanooga, more than two thirds of working
age residents lack access to public transportation.

(Docket No. 107 at-Z3 (citations omitted) For the purposes of this opinion, the court will refer
to those assertions as Tomer Conclusions 1 through 4.

Tomer Conclusion 1. With regard to the first statement, the court finds that the concept
of a “reasonable maximum for andividual’s oneway commuting timé is unnecessary to
deciding the issues in this caaed that the statement is, therefore, not material to the issues
underlying theMotions for SummaryJudgment. The possibility of workers suffering lengthy
commuting times due to their revocations is relevant to the plaintidfsstitutional theory, but
drawing a particular line between what would be a reasonable commute and what wasild not
simply adding a layer of formality and colapity where none is necessafyf. Reese v. CNH
Am. LLC 694 F.3d 681, 686 (6th Cir. 2012JT]he reasondbness inquiry is a vexing Orig.
United States v. Marriot225 F.3d 66@table),2000 WL 1033006, at *{6th Cir.July 21,2000)
(“[T]he term‘reasonableis always difficult to define with absolute precision . ). On a
motion for summary judgment[f] acts aré material only if establishment thereof might affect
the outcome of the lawsuit under governing substantive’ IRedgers v. Monumental Lifed.

Co, 289 F.3d 442, 448 (6th Cir. 200@jiting Anderson 477 U.S. at 248 The constitutional
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theories on which the plaintiffs rely do not require any particular finding aboutiswais not a
reasonable commute, and, indeed, it is not altogether clear‘véaasionablenessas a factual
matter, would mean here. Tomer Conclusion 1, therefore, is not material under Ruld 8& a
court is not required to otherwise consider its adibility.

Tomer Conclusion 2. The second statement that the plaintiffs have offdiffdrs from
what Purkey has conceded only in referring to public tranbting“insufficient as a practical
matter. . . to travel to and from work in a reasonable amoof tim€ as opposed to
“inconvenient as a practical matterhis slight difference in wording, however, has no bearing
on the coufs analysis. The court has already taken ample judicial notice of the limitafions o
public transportation in Tennessee, and there is no need to turn to an expert tadhatlae
some point, inconvenience reaches a level where it becomes tantamosuiffioiency.Where
that line should be drawn is, like the question of what constitutesasonable commute, too
abstract and undefined an inquiry to bear on the fundamental constitutional questiontegrese
here.The court, accordingly, will disregaficbmer Conclusion 2, as well, as immaterial.

Tomer Conclusion3. Theplaintiffs’ third assertiorbuilds on the firss discussion of the
reasonableness of a-@finute commuteln this instance, however, the plaintiffs have offered
more than an assertion of reasonableness for its own Sakevlemphis, Nashville, and
Knoxville, 72% to 75% of jobs are not reasonably accessible by public transpottaiere,
then, the discussion of reasonableness serves a particular descriptive purpose:

In establishing our model and presenting our data, we used 90 minutes as the

cutoff for a*“reasonable’amount of time for a oaeay commute to workOr, to

put it differently, if an individual could not get to work via transit in an overall

time (including, e.g., walking from the bus stop to the office) of 90 minutes or

less, we counted thatdividual as not having a jaihat was'reasonably available
via transit from where s/he lived.
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(Docket No. 108 1 10.) While the court does not need to accept Tenpeemisethat 90
minutes demarcates a reasonable commute from an unreasonable onés €apienation does
allow the court to consider Tomer Conclusion 3 in terms of its purely factual content
Specifically, Conclusion 8an simply be reformulated to claim th§§ n Memphis, Nashville,
and Knoxville, 72% to 75% of jobs are n@accessible within 90 minutes] by public
transportation.”That assertion plainly meets the threshold of nedir, while avoiding an
immaterial and unnecessatgtour down the path of defining what is reasonable.

Purkeyobjects to the cour consideration alhe Tomer Conclusios, first, by reiterating
that the Brookings Report is hearsag. the courtheldin the First Memorandum, however, the
guestion is nbwhether the Brookings Report, as a document, is heats&ych it undisputedly
is—but whether facts derived from its underlying analysis can be presented ssidigrfiorm in
this caseAlthough the Report is not admissible, it also is notbdiomer s testifying to what he
learned during the process of its creation. A fact that appears as hearsay in onentlccaot
somehow barred from ever being uttered again. Moreovele w is true that manyfdhe facts
in the Tomer Declaration are based on Tdmesview of documents that would, themselves, be
hearsay, an expéstreliance on otherwise inadmissible facts is expressly permitted by the Rules
of Evidence as long dexperts inthe witnesss] paticular field would reasonably rely on those
kinds of facts or data in forming an opinion.” Fed. R. Evid. 703.

Purkey objects to the Tomer Declaration itself as untimelyer Federal Rule of Civil
Procedure 6(c)(2), which requires thfd]ny affidavit supporting a motion must be served with

the motion. The more specific provisions of Rule 56, however, expressly contemplate that a

> Purkey also objects that the Brookings Report is not a proper expert reportRandeal Rule of
Evidence 702. The plaintiffs, however, concede that they are not seeliage the Report accepted as a
Rule 702 report. Rather, the Brookings Repaas simply the 2011 memorialization of certain work that
Tomer himself, with the help of his colleagues, performed, and about which heesiifjdtoday.
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court may grant a party the chance to supplement the record in support offeefact pursuant
to a summary judgment mon:

(e) Failing to Properly Support or Address a Fact. If a party fails to properly

support an assertion of fact or fails to properly address another partytsoasser

fact as requirg by Rule 56(c), the court may:

(1) give an opportunity to prodgrsupport or address the fact;

(2) consider the fact undisputed for purposes of the motion;

(3) grant summary judgment if the motion and supporting materials

including the facts considered undisputegshow that the movant is

entitled to it; or

(4) issue an other appropriate order.
The plaintiffs offering of the Tomer Declaration was in direct response to an order of the court.
Purkey has provided no basis for concluding that the ‘sobrbad power to address unresolved
factual issues pursuant to Rule B6somehow negated by the general provisions of Rule 6(c)(2).
The plaintiffs introduction of the Tomer Declaration, therefore, wagly.

Finally, Purkey takes issue with the fact that the plaintiffs have only intrddace
declaration from Tomer, but not from the other authors of the Brookings Report. Ag&ey'Bur
focus on the Reporjua Report misses what the plaintiffs arand are net-seeking to put
before the court. They are not seeking to introduce the entirety of the Remminasible,
undisputed evidence. They have asserted a few specifictéagthich Tomer declares he is
capalte of testifying based on his own individual knowledge. They have, moreover, provided
biographical evidence of Tomier substantial expertise in transit issues, and Purkey has
identified no basis for doubting that Tomer would be a qualified expert at thateTs simply

no basis for requiring him to be accompanied by his colleagues in assertingp fatteh he,

personally, can attest.
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In the courts Order directing the parties to confer and, if necessary, submit supplementa
briefing, the court strongly encouraged Purkey to lodge any factualtiobgde had to the
plaintiffs’ claims, even if he lodged evidentiary objections as well:

If Purkey responds to any fact solely by raising evidentiary objections or

objecting to the form of the plaintiffstaement, the court will construe Purksy

response as relying solely on the stated objection to defeat thiesaeligince on

the fact asserted and will take the veracity of the fact as conceded pursuant to

Local R. 56.01(9g).

(Docket No. 94 at 3.) Purkey has not disputed Tomer Conclusion 3 on any factual grounds,
choosing, instead, to stand solely on his evidentiary objections. Because thoserabfaitithe

court will take it to be conceded that,Nemphis, Nashville, and Knoxuville, 72% to 75% of $ob

are not accesble by public transportation within 90 minutes.

Tomer Conclusion 4.Purkeys response to Tomer Conclusion 4 is essentially the same
as to Tomer Conclusion 3; he focuses almost entirely on the admissibility &rab&ings
Report itself, despite the plaintiffhaving conceded that inadmissibility and proffered a flesh
andblood witnessin support of their proffered facts. Accordingly, the court will also take it as
conceded thatni Nashville, Knoxville, and Chattanooga, more than two thirds of wotkgey

residents lack access to public transportation.

C. Counts | & lll: Tennesse€s Revocation Scheme Does Not Survive Rational Basis Review

The court has already held that revoking the drsvéicenses of indigent court debtors
appears to be counterproductive to the legitimate purpose of collecting on thlyingdbzbt,
and that, at some point, a policy becomes so manifestly counterproductive thatevéalthe
deferential standard of tranal basis review. The only outstanding questi®rwhether the
undisputed facts show that that is the case here. In light, in particular, of theonoaded

census tabulations suggesting that 92% or more of the workers in each of the retgte
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metiopolitan areas drive to work, the court concludes that the plaintiffs have met theim.burde
Life in Tennessee is a prime example of the fact that, as the Supreme Court has observed,
“driving an automobildis] a virtual necessity for most Americahs\Vooley v. Maynard430
U.S. 705, 715, (1977Yhere is simply no room to doubt that losing the right to drive imposes a
major economic hardship on a Tennessean, particularly if he is already indigent.

There is nothing inherently unconstitutional abmaposing a harsh sanctipaf course
as long aghe governmenthas a rational basis for doing so. Accordingly, nothing about the
court’s ruling sugges that Tennesse cannot revokea persois license because he drove
dangerously or showed himself to be incompetent behind the v@esdlenn. Code Ann. § 55
50-501(afl), (3), (6) Nothing suggests that the state cannot revoke a license because a person
drove drunk.SeeTenn. Code Ann. 8§ 550-501(a)(2). Those are rational reasons to take a
persons driving privileges away. Collecting debt from andigent debtor, on the other hand, is
simply not a rational basis for revoking a license. No rational creditor wants his delber
sidelined fromprodictive economic life No rational creditor wants his debtor lte less able to
hold a job or cover his other, competiligng expensesA rational creditor might want the
benefit of the threat o& license revocatiqorbut nothing that the plaintiffs have argued would
deny the state that threat. The state canustdl the specter of revocation to encourage payment
of court debt; it simply must afford the debtor the opportunity to demondiratethat the only
reason he has failed to pay is that he simply cannot.

Purkey or local authoritiesnay complain that thre is some expense associated with
affording a debtor the opportunity to demonstrate his indigence. That is true, but inigr&o

true than in any of thether situations covered by ti@iffin casesThe need to determine the

6 Indeed, the evidence on this point is so overwhelming that the aanclusion would be the sam
even if it excluded all four Tomer Conclusions.
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indigence of court debtorsmoreover, would fit into a preexisting system where such
determinations are wholly routine. Even beyor@riffin and its progeny, indigence
determinations are already a pervasive and unavoidable feature of theatjustice system.
See, e.g.Gagnon v.Scarpellj 411 U.S. 778 (1973) (acknowledging right to indigent defémse
someprobation and parole revocation hearinddjranda v. Arizona 384 U.S. 436, 4734
(1967) (acknowledging right to indigent defense during a custodial interrogaBatgon vs
Wainwright 372 U.S. 335, 3445 (1963)(acknowledging right to indigent defense at trial).
Determining a persos indigences something that Tennessee courts do thousands of times a
year, often in staggering volumes and at a breakneck gaslenn. Admin.Office of the
Courts, Tennessés Indigent Defense Fund: A Report to the 107th Tennessee General Assembly
1112 (2011)! The limited expense of adding one more stage where indigence matters is not
enough to render a manifestly irrational legislasebeme rational.

Moreover, insofar as expense alone could justify withholding an indigkrteemination
that argument would have little relevance to Tennéssseheme, because, as Purkeg ha
repeatedly reminded the couftennessee drivers facing reation forunpaid court debt already
have establishedcavenues through which they can sek$cretionaryrelie—meaning that the
resources needed to consider a débtdaim have already been made availabeeTenn. Code
Ann. 840-24102 ( The several courts in which a cause is finally adjudgeduatieorized either
before or after final judgmentor good causeto release the defendants, or any one (1) or more
of them, from the whole or any part of fines or forfeitures accruing to the countytef)sta
Tenn. Code Ann. 80-24-104(a) (If the defendant . .is unable to pay the fine. . the court . . .

mayenter any order that it could have entered under-844001,or mayreduce the fine to an

" Available at http://www.tsc.state.tn.us/sites/default/files/docsladigent_defense_fund_report.pdf.
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amount that the defendant is able to pay’); Tenn. Code Ann. 80-24105(h) ( The court is
vested with thewthority and discretiomo order the issuance of a restricted driver license for the
purposes specified in subdivision (b)(3)(A). Tenn. Code Ann. 8 4R5-123(b) ([T]he
presidingjudge of a court of general sessianay suspend the coucosts and the litigation

tax ..., for any indigent criminal defendaras in the presiding judge opinion the equities of

the case requirg).8 When seeking that discretionary relief, moreover, a debtor could make the
same indigence arguments that he would make under a scheme sat&fffimy The only
difference between &riffin-compliant scheme and what Tennessee already provides is that,
under the current law, a court can conclude thdelators sole reason for nonpayment is his
indigence and yet still allow the revocation to go forwaBkeState v. Black897 S.W.2d 680,

684 (Tenn. 199%)Waters v. RayNo. M200802086COA-R3-CV, 2009 WL 5173718, at *5
(Tenn. Ct. App. Dec. 29, 20Q9%tate v. LafeverNo. M200300506<CCA-R3CD, 2004 WL
193060, at *7 (Tenn. Crim. App. Jan. 30, 2004). Purkey has identified no reason why a scheme
with less discretion would somehow pose some significantly greater adatimestsurden.

“Under rational basieeview, the governmental policy at isswéll be afforded a strong
presumption of validity and must be upheld as long as there is a rational relatiogisteen the
disparity of treatment and soniegitimate government purpo8e.Midkiff, 409 F.3dat 770
(quotingHadix v. Johnson230 F.3d 840, 843 (6th Ci2000)) As the Supreme Court has made

clear, the actual effect of attaching a price tag frarticular outcome under ocriminal justice

8 Emphasis added throughout.

9 Similarly, Rurkey has conceded, repeatedly, that a person facing a driver's license revacation
Tennesseé entitled to a hearing on the revocation, at least eventudie, (e.g.Docket No. 88 at 19

(“[A]n individual whose drivés license has been suspended or revoked by the Department has the right
to a contested case hearing before an administrative law 'jydBecket No. 110 at 5 (“[When
requested, a driver has an absolute right to a contested case hearing esd taatt’)). The issueaised

by Count | then, is not whether the government must expence8wirces necessary to allow a person to
challenge his revocation. The issue is what grounds are sufficient fdebbe to prevail.
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system is that the system treats indigent andimdigert defendantglifferently. Even if such
disparate tregaentcan sometimes be defendedratonal, see Johnsqn624 F.3dat 749, no
presumption of rationality can stretch far enough to countenance the dispaaateeiteof
indigent and notindigent defendants when (1) tloaly goal of the challenged mechanism is
ensuring payment of a sum of money and (2) the harsher sanctionadléal the indigent
defendant is one that makes paying that substantially mordifficult.

The Sixth Circuithasacknowledged that even a highly deferential standard of review like
rational basiscrutinymay call for a somewhdheightenetlinquiry, if the law at issugargets
indigent criminal debtors in a way that threatens to exacerbate their preepistiegy'® See
Johnson 624 F.3d at 74@discussingStrange 407 U.S. at 135 The Supreme Coutthas recently
acknowledged a principle that migéxplain such an approgabbservinghatits admittedly few
cases striking down laws as failing rational basis re\sbare“a common thread . .that the
laws at issue lack any purpose other thamaae . . . desire to harm a politically unpopular
group” Trump v. Hawaii No. 17965, 585 U.S. |, slip op. at 33 (June 26, 2018) (quoting
Morenqg 413 US. at 534). That combinatior—a politically unpopular group and a law
affirmatively and unjustifiablyinflicting harmon them—is undeniably present reeit is difficult
to imagine a group more politically unpopular than criminal defendantisssable to protect
itself politically than the very poorPurkey has repeatedly argued that, bec#usseliving in
poverty have never beeformally recognized as a suspect clag courtmust ignore such
considerations. The Supreme Cosintecent pronouncements should put that argument to rest.

SeeTrump slip op. at 33 (citindRomer 517 U. Sat 632 (striking down law targeting gays and

10 The court notes, however, that the law at issue here is so manifesiynakathat it would fail
regardless of whier such a heightened review were called for.
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lesbiansunder rational basis revignCleburne v. Cleburne Living Ctr., Ine173 U.S. 432, 448
50 (1985)striking down law targetintheintellectually disabledinder rational basis revigw

Indeed, the Supreme Cowtecentformulation ©uld hardly have morelosely mirrored
Judge Moorks argument, in hedohnsonv. Bredeserdissent, that thetatuteat issue in that
case—which, like this one, penalized indigent criminal debtors for their inability to gahsir
debts—was unconstitutional becausg] he attempt to incentivize payments that an individual is
simply incapable of making. ., particularly when there are other collection methods available,
advances no purpose and embodies nothing more than an attempt to exercise unbridled powe
over a clarly powerless group Johnson 624 F.3dat 757-58 (Moore, J., dissentifgThe
Johnsonmajority s only bulwark against Judge Motsg&easoningand the governing Supreme
Court case lawwas to respondthat thechallenged statutevas principally directed atthose
debtors whocould pay, andthat while indigent debtorsnay have beeswept into the same
schemethe law at issuat leastavoided theespeciallyconstitutionally troublingstep of further
damaging their seféufficiency.See Johnsqr624 F.3d a?48—-49.Thatargument is unavailable
here where the law is overwhelmingly applied to people on whomermonstrablyhas not
workedand where the mechanism at issue is one that imposes a profound additional economic
hardship. The court, accordingly, will grant summary judgment to the plaintiffs on Count

As the court observed in the First Memorandum, the analysis under Count Il hinges on
much the same facts as Count I. If a drigdicense revocation is a powerful threat to basic self
sufficiency, thenthe states scheme likely runs afoul dfmes v. Strangef it is not, then the
scheme does not. The undisputed facts have shown that ddlieense revocation is, indeed,
such a threafThe Kansascheme at issue fBtrangewas held to be unconstitahal because it

singled out debtors who owed money to the government related to their criminal poosecut
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and imposed on them uniquely harsh collection mechanissuch discriminatory fashién
that it “blight[ed” the “hopes of indigents foselfsufficiency and selfespect. 407 U.S.at
142-43.That is exactly whaTenn. Code Ann. 8§ 404-1((b), by failing to have an exception
for indigence, doeas well.The court, accordingly, will grant summary judgment to the plaintiffs
as to Count 1.

D. Count Il: A Driver Facing Revocation for Nonpayment of Court Debt is Entitled to a
Pre-Revocation Hearing on His Ability to Pay

A driver's license, once issued, ‘igot to be taken away without that procedural due
process required by the Fourteetmendment.”Bell v. Burson 402 U.S. 535, 539 (1971)
(citing Sniadach v. Family FinCorp, 395 U.S. 337 (1969)Goldberg v. Kelly 397 U.S. 254
(1970)). Because the plaintiffs were entitled to the opportunity to defeat their remosdiy
demonstrating their indigence, and they received none, their rights to procederplocess
have been violated. That alone would warrant a grant of summary judgment on Cdun& II.
guestion still remains, however, awha process wa due to them. Determining what pess a
person is entitled to in a particular situation requires the consideration of a nurfdors:

[1] the private interest that will be affected by the official action; [2] the risknof

erroneous deprivation[;] . . [3] the probable value, if any, of additional or

substitute procedural safeguards; and [4] the Governmitérest, including the
function involved and the fiscal and administrative burdens that the additional or
substitute procedural requirement would entail.
Shoemaker v. City ddowell, 795 F.3d 553, 559 (6th Cir. 201&)uotingMathews v. Eldridge
424 U.S. 319335 (1976). The Supreme Court has made clear that a dsierense is an
interest of sufficient importance that a fakeprivation haring may sometimes be requirbdt
that it is not so important that that will always be the c@senpare Be|l402 U.S. at 539ith

Dixon v. Love 431 U.S. 105, 115 (1977). Whether a-geprivation hearing is necessary, then,

is likely to depend upon the latter three facttrf]t is fundamental[,]’ however that except in
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emergency situations. . due process requires that when a State seeks to terminate an interest
such as that here involved [a driver’s license], it must afford notice and oppoftumiitgaring
appropriate to the nature of the case before the termination becomes effe€iweler v.
Johnson No. CV 1711441, 2017 WL 6379676, at *10 (E.D. Mich. Dec. 14, 20doting

Bell, 402 U.S. at 542.

The court holds that éhEldridge factors strongly support notice and a right to assert
one’s indigence prior to revocatidrere As the court explained in the First Memorandum, there
is every reason to think that a large number of the individuals who face revocation utidaer sec
40-24-105(b)are indigent.(First Memorandumat 72.) Affording a debtor the opportunity to
establish his indigeze prior to revocation, therefore, is likely necessary to avoid a large number
of erroneousdeprivations.Because sectiod0-24-105(b)revocations are not safetglated,
moreoverthe government halativelylittle interest in avoiding the slight delay necessary for
such aprocess See Dixon431 U.S. at 14-15 (emphasizing importance of safety rationale in
holding that post-deprivation hearings are sufficient). Indaguirelypost-deprivation indigence
process mightreatea greater administrative burden, because it would require TDSHS to quickly
reverse many revocations shortly after they were impesdtereas a prdeprivation
determinatiorwould allow TDSHS to avoid performing unwarranted revocations altogether.

Governments have identified a wide array of mechanisms through which such
determinations might be madeOne option, of coursealthough probably not the most
expeditious one-would beto hold a full indigencehearing before a courtfor eachdebtor
seeking an exceptio®bee, e.g.Tenn. Code Ann. § 404-202(b) (providing that, in the context
of appointment of counsel,jw]henever an accused informs the court that the accused is

financially unable to obtain the assistance of counsel, it iduheof the court to conduct a full
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and complete hearing as to the financial ability of the accused to obtain the essi$temunsel
and, thereafter, make a finding as to the indigency of the accydmrd.9eeDavid Louis Raybin,

9 Tenn. Prac. Crim. Prac. & Procedure § 5¥hé mechanics of determining indigency vary
from court to court...”). In the alternative, however, a court may simply ask for an indigence
affidavit, and embark on a further inquiry only if the affidavit is facialpdequate or is
opposedSeeg e.g, Tex. R. App. P. 20.1“A party who filed a Statement of Inability toffard
Payment of Court Costs in the trial court is not required to pay costs in the appmlidtenless
the trial court overruled the partyclaim of indigence in an order that complies with Texas Rule
of Civil Procedure 1458); Tex. R. Civ. P. 14&l) (“The clerk may refuse to file a Statement that
is not sworn to before a notary or made under penalty of perjury. No other defect is a ground for
refusing to file a Statement or requiring the party to pay costs. If atdmfemmission in a
Statement is mtarial, the cour—on its own motion or on motion of the clerk or any paftyay
direct the declarant to correct or clarify the Statemmgntex. R. Civ. P. 148)(1) (“The clerk or
any party may move to require the declarant to pay costs only if the noaidains sworn
evidence, not merely on information or belief that the Statement was materidiyse when it
was made; or . . that because of changed circumstances, the Statement anger krue in
material respecty. Moreover, were, as herean agency action is involved, it may not be
necessary for a court to make an initial indigence determination at all, as a foocas&ing
such determinations can be put in place at the administrative 3&e¥. Va. Code Ann. § 17C-
5A-3(e), (j)(1) (discussingagencyprocess for determining indigemwith regard tocertain fees
related to driver's license restoratjomcluding promulgation of “criteria for determining

eligibility of indigent offenders, and any necessary application forms”).
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As the Supreme Court has observethen a stais existing procedures are held to
violate due process, the statéalternative mthods of compliance are sevéraind its“area of
choice is widé€. Bell, 402 U.S. at 543Tennesseés scheme currently requiresvocation with no
consideration of indigencand, thereforeyiolatesthe Constitutionand will continue to do so
unlessaltered or supplemented by additional procedures. The state, of course, is under no
obligation to replace itgurrent scheme if theelevant decision makers conclude that other
mechanisms for debt collection are preferaBke id(“Indeed, Georgia may elect to abandon its
present scheme completely and pursue one of the various alternatives in force Staids).
Insofar aghe statemay wish to pursue a modifiaystem of revocatigrhowever, the court will
not undulyrestrictthe options available. The court can require the state to comply with the
Constitution, but it cannotat least at this stagirce it to choose one mechanism for doing so
over another. Nor will the court venture into fuelging the constitutionality of processes that
do not yet exist.

The court, accordingly, will grant the plaintiffs summardgment on Count Il and hold
thata driver facing revocation for nonpayment of court debt is entitle¢pte-gvocation notice
and determination related s indigenceThe court will not, however, unecessarilynarrow the
potentially permissible options for complying with that edict.

E. Remedy
The plaintiffs have requested that the court gta@tfollowing relief:*
b. Declare that the Statuf@enn. Code Ann. § 404-1((b)] violates the
Due Proces and Equal Protection Clauses of the Fourteenth Amendment
to the United StateSonstitution;
C. Enjoin Defendants from revoking driverlicerses pursuant to the Statute

andenjoin Defendants to (i) reinstate all dri\seticenses that have been
revokedpursuant to the Statute; (ii) waive all reiietaent fees for people

item‘a’ of this list, certification of the class, has already been granted.
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whosedriver’s licenses were revoked pursuant to thetuse; (iii) notify
all personswhose licenses were revoked of theimsgatement; (iv) and
provide amaccounting of all reinstatements made;

d. Award litigation costs and reasonableoatey’s fees, as provided by 42
U.S.C. § 1988; and

e. Order such other and further relief as the Court deems just and proper.
(Docket No. 1 at 1718.) With regard to the requested declaratory relief, the plaintiffst to
the relief requested is appareihe same is true with regard to their right to have revocations
underTenn. Code Ann. 8§ 4R4-1(b(b) enjoined going forward. The statute is mandatory in
operation and fails to provide the required substantive and procedural safegeeddsl to
protect indigent debtors; its application, therefore, must be enjamdeast until some process
is enactedo grant the rights to which debtors are entitled.

Less clear, however, is how the court should treat the drivers whose licensesédwie al
been revoked. The Complaint asks that those licenses simply be reinstated. lpisanentato
the court, however, that every person under a revocation would or should Feaxeraatic right
to drive againeven if his revocation is liftedSomesuch driveranay face other revocations or
suspensions on other groun@dhers may simply be overdue for a license renewal. At this stage,
moreover, the court simply lacks a record regarding the process ruifyiolgy the affected
drivers, lifting their revocations, and allowing them to receive their licensa@s.abhe court,
accordingly, will order Purkey to submit a plan, witliid days, for lifting therevocations of
drivers whose licenses were revoked under Tenn. Code Ann23-40b(b) and providing an
approprate process foreinstatementin the meantime, the court will order Purkey and his
agency not to prevent any driver who seeks to have his revocation lifted from doing so based

solelyon his failure to have paid his court debt or his failure to pay réamséamt feesPurkey is
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encouraged to ecwsult with the plaintiffs in craftingthe plan for lifting revocations, and the
plaintiffs will be afforded the opportunity to respond to the plan he files with the court.

V. CONCLUSION

For the foregoing reasorBurkey’s Motion for Summary Judgment (Docket No.) 6ill
be deniedandthe plaintiffs Motion for Summary Judgment (Docket No. 3@l be granted.
The court will grant judgment in favor of the plaintiff class and order Purkey toisalpian for

bringing TDSHS into compliance with the court’s judgment.

At Hmg—

ALETA A. TRAUGER
United States District Judge

An appropriate order will enter.

ENTER this 29 day of July 2018.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JAMES THOMAS and DAVID HIXSON,
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Judge Aleta A. Trauger
BILL HASLAM, Governor of Tennessee,
in his official capacity; DAVID W.
PURKEY, Commissioner for the
Department of Safety and Homeland )
Security, in his official capacity; and )
HERBERY SLATERY, lll, Attorney )
General and Reporter, in his official )
capacity, )
)
)

)
)
))
V. ) Case No. 3:1%v-00005
)
)
)
)

Defendans.

MEMORANDUM

Pending before the court are a Motitm Dismiss (Docket No. 23) anmlotion for
Summary Judgment (Docket No. 61) filed by the sole remaining defendant in ttes, iDavid
W. Purkey, theCommissioner of the Tennessee Department of Safety and Homeland Security
(“TDSHS), as well as a Renewed Motion for Class Certification (Docket No. 36) and a Motion
for Summary JudgmenitDocket No. 3) filed by the plaintiffs, James Thomas and David
Hixson. For the reasons set forth heréie, Motion to Dismissvill be denied and the Motion for
Class Certification will be grantedlhe Motions for Summary Judgment will be held in
abeyance pending supplemental briefing, as directed in the accompanying order

. BACKGROUND AND PROCEDURAL HISTORY

Thomas and Hixson are angthe thousandsf Tennesseanaho owe fines, costs, or
litigation taxes related to their passage through the’stateminal justice systen{SeeDocket

No. 40 1 43.) By statute, TDSHS revokes the disséicense ofany person who, like Thomas



and Hixson, has failed to pay those fines, costs, or litigation taxes for arymare, unless that
person is granted a form of discretionary relief by a c@e&Tenn. Code Ann. 8§ 404-1(%(b).
Thomas and Hixson sue on behalf of themselves and a not fully known number of similarly
situated Tennesseamnso, they argue, have had their right to drive taken away solely based on
the fact that they are indigent and therefore cannot pay the fines, coststigatidri taxes
imposed on them.

A. “Court Debt”

Thomas and Hixson characterize this case as dbourtt debt,”a somewhat opaque term
that does not itself appear in any of the statutes at issue. Although Purkepadlasar issue
with the term, the specific terminology that one uses to discuss the issue is yoflitterl
importance.A person who passes through the criminal justice system may anoumber of
different payment obligations, assessed in different amofortslifferent reasonsand “court
debt”is merely a shorthand for the particular payment obligations at issue here. porgbses
of this opinion,“court debt will refer to fines, costs, and litigation taxes assessed against a
defendant whoeither (1) pleads guiltyto a misdemeanor or felony, (2) is convicted of a
misdemeanor or felony following triabr (3) agrees to incur liability for fines, costs and/or
litigation taxes based on an agreement with a prosecutor for the chargebt agaigst the
defendant to be dismissed “on cost&&éDocket No. 64 1 9.)

1. Fines

A person convicted of a felony or rdemeanor in Tennessee may be sentenced to
“[p]ayment of a fine either alone or in addition to any other sentence authorizéuelpenal
laws of the stateTenn. Code Ann. 8§ 485-104c)(1). “[T]he defendans ability to pay the fine

is a factor in theestablishment of the firebut “it is not a controlling factor.State v. Butler



108 S.W.3d 845, 854 (Tenn. 200@jiting Tenn. Code Ann. &0-35-207(a)(7). The court
imposing a fine is permitted to choose from a number of options regarding thandifoel
payment:

When any court of this state . imposes a fine upon an individual, the court may
direct as follows:

(1) That the defendanpay the entire amount at the timentmce is
pronounced,;

(2)  That the defendant pay thetiee amount at somiater date;

(3) That the defendant pay the fine in specified portions or installments at
designated periodic intervals and that the portions be remitted to a
designated official, who shall report to the court in the event of anydailu
to comply with tke order; or

(4)  Where the defendant is sentenced to a period of probation as well as a
fine, that payment of the fine be a condition of the sentence.

Tenn. Code Ann. § 404-10Xa). A court that imposes a fine retains jurisdiction and is
empowered to release the fine, in whole or in géot, good causé Tenn. Code Ann. § 4@4-
102 see alsdrenn. Code Ann. § 404-104a) (permitting court to waive all or portion of fine or
revise payment schedule based on defenslamability to pay).Purkey admits that, depending
on the case, finescan range from $50 to multiple thousands of dollaf@ocket No. 64 12
see alsdocket No. 40 { 11 (stipulating same).)

2. Court Costs

Tennessee requires that, generally speakifmj, defendant coneted of a criminal
offense shall pay all the codtsat have accrued in the catiséenn. Code Ann. § 405-123a).
“Costs” are defined to includeall costs accruing under existing laws on behalf of the state or
county, as the case may be, for flaghful prosecution and safekeeping of the defendant,

including the cost of boarding juries and that of the jdil@enn. Code Ann. § 4R5-133 as



well as “all costs incident to the arrest and safekeeping of the defendant, befoadtemnd
conviction, due and incident to the prosecution and conviction, and incident to the carriiag of t
judgment or setence of the court into effetfTenn. Code Ann. § 40-25-104.

The procedures related to court costs yvdgpending on the court in which a verdict is
ertered. Some, but not all, misdemeanor prosecutions are resolved in general sessioBsecourt.
Tenn. Code Ann. 8§ 40-109(explaining general sessions jurisdiction over certain misdemeanor
matters).“[T] he presiding judge of a court of general sessionssuagend the court costs . . .
for any indigent criminal defendant, as in the presiding jiglgeinion he equities of the case
require” Tenn. Code Ann. § 4085-123 The Tennessee Supreme Court has heldelan after
a finding of indigency;'the decigon of whether to grant a waiver of costs still rests within the
court’s diseetion.” State v. Black897 S.W.2d 680, 684 (Tenn. 1995ge also Waters v. Ray
No. M200802086COA-R3-CV, 2009 WL 5173718, at *5 (Tenn. Ct. App. Dec. 29, 2009)
(endorsing holding oBlack).

Felonies, as well as the misdemeanors not resolved in general sessionsdaoe trie
otherwise resolved in criminal courts or circuit couiseTenn. Code Ann. 88 40-108, 1610-

102. The statutory terms pursuant to which esq@e in criminal or circuit court may seek relief
from costs have been recently amended, with the amendments having goneattoneffanuary
1, 2018.See2017 Tenn. Pub. Acts, chAl2 (S.B. 802)A person who iSunable to pay all of the
assessed litigen taxes, court costs, and fines but is able to pay some of thagapply to the
court of his conviction for a payment plan that would expressly shield him from theateroof
his drivers license:

A person who is unable to pay all of the assessed litigation taxes, court costs, and

fines but is able to pay some of them may apply to the court having original

jurisdiction over the offense for an order setting up a payment plan for such taxes
costs, ad fines. If the person and court agree to such a payment plan, the court



shall so order and such order shall have the effect of staying the revocatien of

license pursuant to this subsection (b). The order staying the revocation of license

shall remainn effect for as long as the person is current and inpti@nce with

the payment plan.

Tenn. Code Ann. 8§ 40-24-105(b)(4)(A). If the person is granted a payment plan and faileto m
payments thereundéifor three (3) consecutive months without good eatise court may
revoke the order and notify the clérkd. A version of that payment plan provision existed prior
to the January 1, 2018 amendm&deTenn. Code Ann. § 40-24-105(b)(4) (2017).

The 2018 amendment added an additional subsection prouittiga person who is
indigent ‘may . . . apply for the waiver of any outstanding court costs and.fifesin. Code
Ann. § 4024-10%b)(4)(B). A person seeking a waiver must provide an affidavit of indigency
and pay a $50 feésubject to the discretionf dhe court after consideration of the person
ability to pay! Tenn. Code Ann. 8§ 4R4-10%b)(4)(B)(i}(ii). “After consideration of the
affidavit of indigency and the payment of any fee that may be required . . . , the couraivay w
any oustanding cart costs and fines.Tenn. Code Ann. 8§ 4R4-105(b)(4)(C). Because this
provision is fairly new, it has not been widely construed. The court notes, howeveits that
waiver provision appears to be permissive in nature, Usmay’ instead of‘shall’ or similar
languageln response tthe plaintiffs’ assertion that the statute, as amended, makes the decision
to offer relief entirely discretionary for the court, Purkey admits tha text of Tenn. Code

Ann. § 40-24-105(b) . .speaks for itself.(Docket No. 64  51.)

3. Litigation Tax

Tennessés constitution grants the General Assembly a number of specific powers of
taxation, including thépower to tax . . privileges” Tenn. Const. art. Il, 8 28. Pursuant to that
power, the state leviéprivilege tax[es] on litigatiohin various amounts, depending on the type

of case at issud.enn. Code Ann. §7-4602. For examplé€i[t]here is levied a privilege tax on



litigation of seventeen dollars and sevefitye cents ($17.75) in all civil cases this state in
general sessions court, when not exercising state court jurisdiciiod a“a privilege tax on
litigation of thirteen dollars and severiye cents ($13.75) in all civil cases in this state in the
court of appeals or the supreme cduftenn. Code Ann. 8§ 64-604c), (d).In criminal cases
“[t]here is levied a privilege tax on litigation instituted in this state, of tweingy dollars and
fifty cents ($29.50) on all criminal charges, upon conviction or by drdenn. Code Ann. § 67
4-602a).

Just as the amount of the tax varies between different types ef smseodoes the issue
of when the litgation tax becomes dugee, e.g.Tenn. Code Ann. 8 64-603a)(1) (directing
the clerk to collect taX[u]pon the commencement of ariginal civil action, from the plaintiff,
except when such action is brought pursuant to a paupatti); (a)(3) (directing the clerk to
collect tax“[u]ponthe filing in any civil action of an appeal, or of an appeal in the nature of a
writ of error orcertiorari, from one court to another, from the appellant, except when such appeal
is brought pursuant to a paujgepatti). In a criminal case, the tax is d{@] pon a finding of
guilt, plea of guilty, or submission to fine in amrnal action from thelefendant.”Tenn. Code
Ann. § 67-4-608)(2).

The collection of litigation taxes is delegated“fghe clerks of the various coufrts
which litigation takes placd.enn. Code Ann. § 64-603a). The clerk then has an obligation to
remit the statditigation tax to Tennessee department of revenue. If the clerk fails to transmit
the tax collected, the amount improperly withhésthall be a debt of the cletkTenn. Code
Ann. § 67-4-608a)(1).

Counties and municipalities are also given authorityletoy certain “local litigation

tax[es] devoted to specific, dtatorily defined purposes, includinguilding or upgrading the



jails and workhousedenn. Code Ann. 8§ 64-601p)(1); purchasing and maintaining hardware
and software related to record keeping, Tenn. Code Ann48681(b)(7)(B); providing security
to courthouses, Tenn. Code Ann. 84601(b)(6); and ‘substance abuse prevention purpgses
Tenn. Code Ann. § 67-4-6(H).

Tennesseés statutory scheme contemplates that, in some instances, a court may grant a
litigant some manneuf relief from litigation taxes. The precise circumstances of when that relief
should or will be granted, however, are not set forth in the relstatoie:

If the judge of any court suspends, releases, waives, remits or ordetsrkhef

the court not to collect any privilege tax on litigation, or in any other manner

releases any party from liability for any privilege tax on litigation, the @étke

court shall immediately report such suspension, release, waiver, remission, or

order to not collect such tax, to the department in such manner as shall be

prescribed by the department, and the commissioner or the commissioner

delegate shall immedliely, upon receipt of such a report from any clerk of a

court, present such information to the board of judicial conduct, which court shall

take appropriate action pursuant to title 17, chapter 5. The commissioner or the

commissionés delegate shall alspeport such information to the council on
pensions and insurance.

Tenn. Code Ann. § 64-605c). Purkey admits that, depending on the cakggation taxes and
court costs can range from about $200 at the low end to more than $1Q@8ket No. 64
11; see alsdocket No. 40 | 1{stipulating same)

B. Mechanisms for Collecting Court Debt

If an individual fails to payines, court costs, or litigation taxethe courtand state have a
number of optionskirst, the state or court caesort to the ordinary tools of collectiamailable
to other litigantsin the states courts.“[A] fine may be collected in the same manneraas
judgment in a civil actiofi. Tenn. Code Ann. § 4Q4-10%a). The same is true for costd
litigation taxes “The district attorney general or the county or municipal attorney, as applicable,

may, in that persos discretion, and shall, upon order of the court, institute proceedings to



collect the fine, costs and litigation taxes as a civil judgrhédmnn. Code Ann. § 404-105(c).
The collection tools related to civil judgmentsmainavailable for all three types of court debt
afterthe defendans sentence is complea@d the sentencing court loses its original jurisdiction:

If any fine, costs or litigationaxes assessed against the defendant in a criminal

case remain in default when the defendant is released from the sentence imposed,

the sentence expires or the criminal court otherwise loses jurisdiction over the

defendant, the sentencing judge, clerkdwstrict attorney general may have the

amount remaining in default converted to a civil judgment pursuant to the

Tennessee Rules of Civil Procedure. The judgment may be enforced as is

provided in this section or in any other manner authorized by law favila

judgment.

Tenn. Code Ann. 8§ 4P4-10%f). Tennessee affords a number of tools to judgment creditors in
civil actions, namelygarnishmenbf wages or other sources of income, Tenn. R. C\Na905
execution on realtyTenn. R. Civ. P. 69.04nd execution on personalty, Tenn. R. Civ. P. 69.06.
See alsdalenn. Op. Atty Gen. No. 06135 (Aug. 21, 2006jdiscussing application of Rule 69
collection mechanisms in criminal cases).

Neither the court nor the state, moreover, is forced to rely pareiis own personnel or
attentionto effect collection:After a fine, costs, or litigation taxes have been in default for at
least six (6) months, the district attorney general or criminal or genesabrsesourt clerk may
retain an agent to collectr mstitute proceedings to collect, or establish ahaose collection
procedure to collect, fines, costs and litigation taxd®nn. Code Ann. § 404-10%d)(1).
Similarly, “[tlhe governing body of any municipality may by ordinance authorize the
employment of a collection agency to collect fines and costs assessed by thgpahaourt
where the fines and costs have not been collected within sixty (60) daytheftevere dué.
Tenn. Code Ann. § 40-24-1(35(1).

If traditional collection methods are insufficient, more coercive options arkflea in

particular with regard to fines. Prior to 2007, Tennessee statutes did not xpoassmplate



that a person could be held in contempt for failure to pay a fine. (Docket No. 641%)IBhat
year, the General Assembly adopted a provision stating thabtinethat imposea fine also has
the option of holding a person who has failed to paycontempt upon a finding by the w
that the defendant has the present ability to pay the fine and willfullyesefagpay.” Tenn. Code
Ann. 8§ 40-24-105.

C. Revocation of Drivers Licenses for Nonpayment of Court Debt

At issue in this case, however, is one particular consequence of the failure doupay
debt: the revocation of the debtodrivers license. The State of Tennessee generally prohibits
drivers from using its highways without a license. Tenn. Code Ann.-§08®1(a)(1). That
licensure scheme is administered by the&SH3 pursuant to Tennesse&niform Classified and
Commercial Driver License Act, Tenn. Code Ann. 8586201 et seq An applicant for a
Tennessee drives license must furnish certain required information confirmirsgehgibility
and submit to an examination, includifen actual demonstration of ability to exercise ordinary
and reasonable control in the operation of a motor vehitenn. Code Ann. 88 550-321, 55
50-322(a)(1)(A). In certain statutorily prescribed situationsyever,an individual wlo has
previously obtained a valid driver license may have the associated privileges rescinded,
through revocation, suspension, or cancellation of the lic&ee.e.g.Tenn. Code Ann. 88 55
50-501, 55-50-502(a) & (b).

Prior to 2011, a perstmfailureto pay fines, costs, and litigation taxes had no bearing on
the possible revocation of a Tennessee divaense. (Docket No. 6% 14, 16—-17) That year,
the Tennessee General Assembly enacted the provision that is now codifestha€ode Ann.

§ 40-24-105(b)(1):

A license issued under title 55 for any operator or chauffeur shall be revoked by
the commissioner of safety if the licensee has not paid all litigation taxes, cour



costs, and fines assessed as a result of disposition of any offense hender t
criminal laws of this state within one (1) year of the date of disposition of the
offense. The license shall remain revoked until such time as the person whose
license has been revoked provides proof to the commissioner of safety that all
litigation taxes, court costs, and fines have been paid.
Tenn. Code Ann. § 404-109b)(1). Purkey admits that, from July 1, 2012, to June 1, 2016,
TDSHS revoked 146,211 driverlicenses for failure to pay fines, costs and/or litigation taxes.
(Docket No. 64 T 107 Qver the same period, only 10,750 peopleose licenses were revoked
for nonpayment offines, costs, or litigation taxgmirsuant tesection40-24-105(b)—about 7%
of the total number-had their licenses reinstatgtd. 108 see alsdDocket No. 40 1 4314
(stipulating to statistigs)

A driver facing the revocation of his license pursuant to Tenn. Code Anr84-40
105(b)(1) may seek a single, 188y stay of the revocation from the court having original
jurisdiction over the underlyg offense.Tenn. Code Ann. 80-24105(b)(3)(A). The statute
characterizes this tirénited stay as &'hardship exceptioh. Tenn. Code Ann. $0-24-
105(b)(3)(B).Pursuant to the statute:

Grounds for finding of hardship aremnlited to travel necessary fori)

Employment; (ii) School; (iii) Religious worshigiy) Participation in a recovery

court, which includes drug courts under the Drug Court Treatment Act of 2003,

compiled in title 16, chapter 22; DUI courts; mental health courts; and veterans

treatment courts; (v) Serious illness of the person an immediate family

member; oi(vi) Other reasons or destinations as determined by the court.

Tenn. Code Ann. 80-24-105(b)(3)(A) The amendments going into effect in January 2018 also
added a subsection permitting a person whose license was régokempayment of court debt
to apply to the trial court for the issuance of a restricted license for the psirpibengaging in
the types of driving identified in the hardship exceptwith the licensassued under the new

subsection not being limited to 180 dayenn. Code Ann. 80-24105(h). The issance of a

restricted licenseinder the new provision, howeves, within the“authority and discretidnof
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the court.ld. (See alsoDocket No. 40 § 38 (stipulating that relief und&r40-244105(h) is
discretionary).)A driver who obtains an order permitting him to receive a restricted license
pursuant to section 494-105(h) must pay a $65 fee TWSHS to obtain the license. A section
40-24405(h) license is valid for one year, after which the driver may seek renewahttast,

an ordinary driver’s license is issued for eight years and costs $28. (Docket Mdb545Y.)

Becausditigation taxes, court costs, and fineie assessed at the local level, but drivers
are licensed at the state level, the administration of secti24-4@Fb) requires coordination
between the respective units of government. Pursuant to sectixh U0b(b)(2), [t]he clerk of
the court ordering disposition of an offense shall notify the commissioner @y safen an
offender has litigation taxes, court costs, and fines that remain unpaid afte) gaar(fromthe
disposition of the offenseat which point the commissionernsquired by gtuteto revoke the
license.An individual may be treated &svinga revoked licenseeven if he was not licensed to
drive by the State of Tennessee as an initial mafe6SHS simply assigns such a person a
driver’'s license number and classifies theresponding ficensé as revoked. (Docket No. 64 1
31.)

Purkey admits that, when his office receives notification from a clerk of toatrtan
individual qualifies for revocation of his licensghe Department revokes a personrivers
license on theame day that it receives notification of qmayment from the couft(Docket No.

64 1 28.) However, he draws a distinction between when a licefisffastivé’ and when the
“statu$ of the debtadrs license is changed[W]hile revocation is effective af the date that
notification is[sent} to the driver by the Department, the Department does not change the status

of the drivers license for a period of 10 days in order to allow the driver to receive abtfic

! Purkeyuses the word “set” here, but the court presumes that this is a typograptical
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from the Departmerit.(Id.; see alsoDocket No. 624 (Declaration of Randi Cortazar) | 2
(“While revocations are effective as of the date the notificatiojsest] to the driver, the
Department does not change the status of the thilieense for a period of 10 days in order to
allow the diver to receive notification from the Departm®nt Purkey admits that TDSHS
“does not send prevocation notices to the people whose licenses will be revoked pursuant to
Tenn. Code. Ann. § 4R4-105(b) for failure to pay their restitution, litigatiorxés, fines, and/or
court costs but maintains thaTDSHS“sends out proposed notiéed suspension or revocation

the day information is received from the coufDocket No. 64  34quoting Docket No. 32
(E-mail from Jenny C. Taylor to Joshua Van Kirk).)

A driver whose license has been revoked is required to “fay sixty-five-dollar
restoration fee. ., unless otherwise specified by law, for each and every offense committed that
provides for the revocation. . of driving privileges. Tenn. Code Ann. § 552-129b). TDSHS
is permitted to adopt payment plans for restoration fees in excess of a cerbaint et by
Purkey.Tenn. Code Ann. § 552-129g)(1). TDSHS currently permits payment plans only for
drivers“whose reinstatement fee totals mtran two hundred dollars ($200)fenn. Comp. R.

& Regs. 1340-02-05-.02.

For the first offense, driving on a revoked license is a Class B Misdemeanohgiais
by up to six months in jail, a fine of up to $500, or both. Tenn. Code Ann.-88-401(e)(2,
55-50504(a)(1).For second and subsequent offenses, driving on a revoked license is a Class A
Misdemeanor, punishable by up to 11 months and 29 days in jail, a fine of up to $2,500, or both.
Tenn. Code Ann. 88 485-111(e)(1), 55-504(a)(2). Purkey concedes that a person
conviction for driving on a revoked licenssaylead to the imposition of additional fines, costs,

and litigation taxes. (Docket No. 64 1 111.)

21t is not entirely clear what Purkey means by this “proposed notice.”
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D. Circumstances ofthe Plaintiffs’ Revocations

1. Thomas

James Thomas is 84earold resident of Nashville. He has multiple serious disabilities
and his only income consists of Supplemental Security Incdt88rI') and Supplemental
Nutrition Assistance Programi§NAP’) benefits. (Docket No. 64 60 2013, Thomas was
charged with criminal trespass in Davidson Couftgr takingshelter under a bridge during the
rain while homeless(ld. 1 64.) Thomas represented himg®id se pled guilty, and was given a
thirty-day suspended sentence and assessed $289ctrt costs. Purkey concedes, for the
purposes of summary judgment, that, on the day of his guilty plea, Thomas went terkise cl
office and advised the clerk that he was unable to pay the court costs because heelessho
and had no moneyld. 1 66.)

For thethree years following his guilty pledhomas did not hear anything further about
his court debt. (Docket No. 64 § 67.) The Financial Responsibility Section of TDSHShed is
a letter, dated December 2, 2014, to Thomas at a Nishddress informing him:

Pursuant to [Tenn. Code Ann.] §-2@-105, your motor vehieldriver license,

driving privileges, and privilege to obtain a license in the state of Tennessee are

revoked for failureto paylitigation taxes, con costs, and fineassessetly the

court in DAVIDSON COUNTY. You are to mail your Tennessee Driver License

to the address given at the end of this notice, or surrender it at any office of the

Tennessee Highway Patrol or Driver Services Center in Tennessee.

(Docket No. 625.) For purposes of summary judgment, however, Purkey concedes that Thomas
never received written notice of his revocation. (Docket No. 89  11.) In O@6hér Thomas
sought to apply for a Tennessee drigdicense, only to learn that es prevented from doing
so by a license revocatiaelated to his unpaid costdd( 61.) Purkey admits, for summary

judgment purposes, that Thomasurrently survives on very limited subsistence income for

people who are totally and permanently disdb&nd “cannot afford to pay the $289.70 in Court
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Debt, the $65 reinstatement fee, and the additional application fee necessagjridis driving
privileges’ (Id. § 71.)

2. Hixson

David Hixson is a 5§earold resident of Nashville. When he filgdis case, he was
living in a homeless shelter. Thereafter, Hixson moved into private housing, bus healde to
make his rental payments and, as of the time he filed his statement of undispute faets,
was living in a tent.1¢l. 11 74-76.) Hisdriver's license was revoked in 2014 for failure to pay
court debt relatedat least in partto a criminal conviction in Washington CourftyPurkey
admits, for summary judgment purposes, that, when Hixson accrued the court debt, he was
incarcerated and able to pay.Ifl. T 77.)TDSHS revocation notice letters appear to have been
generated and issued for Hixson on two occasions (Docket Ngs.8&627), although Purkey
concedes,dr purposes of summary judgment, that Hixson never recénase letter§Docket
No. 89 1 10).

Hixson now works paftime as a vehicle emissions inspector, teistruggles to afford
basic necessitiesDpcket No. 64 { 81.) Hixson claims that he is generally qualified to work as a
motorcycle mechanic, biie cannot do so due to his lack of a drigdicense. . 11 82-85.)He
identifies a total 0%$2,583.80 of court debt, for which he remains liable, in addition to the fees he
would be required to pay to have his license reinstalg:df 88.)

E. Procedurd History

Thomas and Hixson filed theftomplaint in this matter on January 4, 2017, naming

Purkey, as well a3ennessee’ssovernor andAttorney General, as defendants in their official

3 The parties devote a substantial amount of time and effort to arguing oveettils of Hixsors
criminal record and the circumstances in which he accrued his court débtadd revocation. None of
those disagreements, however, negdlbe fundameral allegations of his claim, namely that he is
indigent and that his license was revoked for nonpayment of court debtoditteaccordingly, will not
pass further judgment on any of those contested background facts here.
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capacities(Docket No. 1.)rhomas and Hixsoseekto represent a class defined‘gglll persons
whose Tennessee drivericenses have been or will be revoked pursuattigdStatutg Tenn.
Code Ann. 8§ 424-105(b)]and who, at the time of the revocation, cannot or could not pay Court
Debt due to theifinancial circumstancés(ld. § 93.) They plead three causes of actinder 42
U.S.C. § 1983: first, for violation of due process and equal protection rights byndmelatory
revocation of peopls driver's licenses because they &we poor to pay Court Debt without any
inquiry into their ability to pay(ld. § 100); second, for violation of their due process right to
notice and a hearing on whether they can pay their court ldefit 101); and third, for violation

of equal protection based on Tessets policy of revoking the licenses of court debtors and not
other debtorsi¢. T 102).

Purkey filed a Motion to Dismisand Defer Issues Related to Class Certificabon
March 3, 2017. (Docket No. 23.) Thomas and Hixson filed a Renewed Motion for Class
Certification (Docket No. 36) and a Motion for Summary Judgment (Docket No. 37) arstAug
18, 2017. On October 10, 2016, the named defendants other than Purkey were dismissed without
prejudice upon the agreement of the parties. (Docket No. 55.) Purkey filed a Mation f
Summary Judgment on November 6, 2qDbcket No. 6}, which repeats and adds to the

arguments raiseith his motion to dismiss

II. LEGAL STANDARD

A. Motion to Dismiss

In deciding a motion to dismiss for failure to state a claim under Rule 12(b)(6), the court
will “construe the complaint in the light most favorable to the plaintiff, accept itstallegas

true, and draw all reasonable inferencesawof of the plaintiff. Directv, Inc. v. Treesh487
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F.3d 471, 476 (6th Cir. 2007nge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 200Zhe
Federal Rules of Civil Procedure require only that a plaintiff prot@dghort and plain statement
of the daim that will give the defendant fair notice of what the plaitgiftlaim is and the
grounds upon which it restsConley v. Gibson355 U.S. 41, 47 (1957)The court must
determine only whethétthe claimant is entitled to offer evidence to supportdiagms; not
whether the plaintiff can ultimately prove the facts alleg&dierkiewicz v. Sorema N,/A34
U.S. 506, 511 (2002) (quotirBcheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaints allegations, howevelmust be enough to raise a rigbtrelief above the
speculative level.Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)o establish théfacial
plausibility’ required to“unlock the doors of discovefythe plaintiff cannot rely orflegal
conclusions”or “[tlhreadbarerecitals of the elements of a cause of actidt, instead, the
plaintiff must plead‘factual content that allows the court to draw the reasonable inference that
the defendant is liable for the misconduct allegekshcroft v. Igbal 556 U.S. 662, 6789
(2009). 1O]nly a complaint that states a plausible claim for relief survives a motion to dismis
Id. at 679;Twombly 550 U.S. at 556.

B. Motion for Summary Judgment

Rule56 requires the court to grant a motion for summary judgmétitefmovant shes
that there is no genuine dispute as to any material fact and the movant is enjittiginent as a
matter of law’ Fed. R. Civ. P. 56(a)lo win summary judgment as to the claim of an adverse
party,a movingdefendanimust showthat there is no genuine issue of material fact as to at least
one essentiallement of the plaintiff's claim. Once the moving defendant makes its initial
showing,the burden shifts to the plaintiff to provide evidence beyond the pleadings, “set[ting]

forth specific facts showing that there is a genuine issue for tiiébldowan v. City of Warren
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578 F.3d 351, 374 (6tkir. 2009); seealso Celotex Corp. v. Catrettd77 U.S. 317, 3223
(1986). ‘In evaluating the evidence, the court must draw all inf@e in the light most
favorable to the neamoving party. Moldowan 578 F.3d at 374 (citinlylatsushita Elec. Indus.
Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986)).

At this stage,'the judgés function is not . . . to weigh the evidence and deterihiee
truth of the matter, but to determine whether there is a genuine issue forltriglquoting
Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986)But “[tlhe mere existence of a
scintilla of evidence in support of the [ramoving partys] position will be insufficient, and the
party s proof must be more thdmerely colorablé. Anderson477 U.S. at 249n issue of fact
is “genuine”only if a reasonable jury could find for the nomoving party.Moldowan 578 F.3d
at 374 (citingAnderson477 U.S. at 252).

C. Motion to Certify Class

The principal purpose of class actions is to achieve efficiency and econoitigabioh,
both with respect to the parties and the coudsn. Tel. Co. v. Falcod57 U.S. 147, 159,
(1982).The Supreme Court has observed that, as an exception to the usual rule that litigation is
conducted by and on behalf of individual named partiefiass relief is peculiarly appropriate
when the' issues involved are common to the class as a whaobbwhen theyturn on questions
of law applicable in the same manner to each member of the"clasat 155 (quotingCalifano
v. Yamasaki442 U.S. 682, 70(1979)). The Court directs that, before certifying a class, district
courts must conduct‘aigorous analysis of the prerequisites of Rule 23 of the Federal Rules of
Civil ProcedureFalcon, 457 U.S. at 161. The Sixth Circuit has stated that district courts have

broad discretion in deciding whether to certify a class, but that courts mustsexdra
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discretion within the framework of Rule 28oleman v. Gen. Motors Acceptance Cp96
F.3d 443, 446 (6th Cir. 2002) re Am. Med. Sys., Inc/5 F.3d 1069, 1079 (6th Cir. 1996).
Although a court considering class certification may not inquire imeonberits of the
underlying claim, a class action may not be certified merely on the basis ekigmation as
such in the pleadingS§ee Eisen v. Carlisle & Jacquelidl7 U.S. 156, 178 (1974 re Am.
Med. Sys., In¢.75 F.3d at 1079. In evaluatinghether class certification is appropridt#,may
be necessary for the court to probe behind the plegtliagthe issues concerning whether it is
appropriate to certify a class are oftenmeshetwithin the legal and factual considerations
raised by he litigation.Falcon 457 U.S. at 160see also In re Am. Med. Sys., |nt5 F.3d at
1079;Weathers v. Peters Realty Cqr99 F.2d 1197, 1200 (6th Cir974). Moreover, the party
seeking class certification bears the burden of establishing that theitesjare metSee Alkire
v. Irving, 330 F.3d 802, 820 (6th Cir. 2008enter v. Gen. Motors Corm32 F.2d 511, 522 (6th
Cir. 1976).

[ll. ANALYSIS

A. Rooker-Feldman

Purkey argues first that, pursuant to ReokerFeldmandoctrine this court lacks subject
matter jurisdiction ovethe claims in this caséle argues that Thomas and Hixsame basically
seeking relief from the underlying statourt judgmats against themwhich amountsto an
impermissible intrusion on the state court procdé®mas and Hixson counter that they do not
challengeany state court judgmenbut rather TDSHS revocation of their drives licenses
alone. Thomas andixsoncontend that theglo not seek to set their court debt aside or challenge

any aspect of their convictions. Rather, they are challenging only afispstatutory
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consequence of theicontinuing inability to pay the amounts assessed against tham
administeedby TDSHS

The RookerFeldman doctrine is derived from two Supreme Court casesoker v.
Fidelity Trust Co, 263 U.S. 413 (1923), ardistrict of Columbia Court of Appeals v. Feldman
460 U.S. 462 (1983RookerFeldman as a principle, stands for the proposition thdéederal
district court lacks subject matter jurisdiction to conduct an appellate revViewstate court
decision.Pittman v. Cuyahogat§. Dept of Children and Family Sery241F. App x 285, 287
(6th Cir. 2007). By the same token, a federal court cannot issue injunctive relief that a®ald
practical matter, amount to an exerciseh# interjurisdictional appellate function tHaboker
Feldmanforbids. See Lawrence v. Welcb31 F.3d 364371-72(6th Cir. 2008) {[C]laims
seeking injunctive relief are barred RookerFeldmanif they necessarily require the federal
court to determine that a state court judgment was erroneously ehtered

However,the RookerFeldmandoctrine is“not a panacea tbe applied whenever state
court decisions and federal court decisions potentially or actually oveégCormick v.
Braverman 451 F.3d 382, 3®(6th Cir. 2006) see also Givens v. Homecomings FR¥8 F.
App’'x 607, 609 (6th Cir2008)(referring to the harrow range of casésnplicated byRooker
Feldmar). The Supreme Court has stated tRabkerFeldman“is confined to cases of the kind
from which the doctrine acquired its name: cases brought bycstate losers complaining of
injuries caused by statourt judgments rendered before the district court proceedings
commenced and inviting district court review and rejection of those judgfmé&mxtson Mobil
Corp. v. Saudi Basic Indus. Corp44 U.S. 280, 284 (2005)he Sixth Circit, accordingly, has
“distinguished between plaintiffs who bring an impermissible attack on a statguclyiment—

situations in whichRookerFeldman applies—and plaintiffs who assert independent claims
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before the district court-situations in whiclRookerFeldmandoes not apply.Pittman 241F.
App'x at 287.

In making this distinctionthe court must look téthe source of the injury the plaintiff
alleges in the federal complaint. If the source of the injury is the state coigiodé then the
RookerFeldmandoctrine prevents the federal court from deciding the.dds€ormick 451
F.3dat 393 “If,” however,“there is some other source of injury, such as a third’gaattions,
then the plaintiff asserts an independent claild. The court mustdecidewhether it is being
called on to consider whether thtate court judgmeritin and of[itself] violatds] the federal
Constitution or federal layv or whether the complaining party bases its argument on some
unlawful actionor policy outside the foucorners otthat judgmentld. at 392.“The appropriate
inquiry is not whether the district court would be requiretot@rrule’ in some technical way
the state court judgment, but is instead whether the constitutional claim prdsettiedplaintiff
is so intertwined with the state court proceedings that a federal court reviee ditm would
necessarily constitute a review of the state ¢sutécision, such that a federal court decision in
the plaintiff s favor would call the state court decisiato questiori. Pancake v. McCowar64
F. App’x 464, 466 (6th Cir. 2003).

UnderRookerFeldman this court cannot penetrateettiosed circle between the litigants
and the court in a state cadgut “sometimes a statsourt judgnent gives rise to a new
problem...and that . . new problem can get federal review without impermissible examination
of the initial statecourt deision.” Market. v. City of Garden City, KarNo. 163293, 2017 WL
6388812, at *3 (10th Cir. Dec. 14, 201The reality of outegally complex, multjurisdictional
system is thathejudgment of a court may be the catalyst of a complex anc&mhing array of

events and consequences thawgdl beyond what theourt itself decidedA court entering a
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money judgment in one jurisdiction may be creating the basis for collection prgeeai
thousand miles away, involving assets, rules, obligations, and interests that apgdesnenaw

the courts reasoning or judgmertbee Condaire, Inc. v. Allied Piping, In@86 F.3d 353, 356

(6th Cir. 2002)(discussing procedures for collecting judgment entered in one federal district
against property in another federal district pursuant to 28 U.S.C. § BOfigjgment of guilt in

a criminal trialmay give rise to collateral consequences that neither the defendant norrthe cou
foresaw because the statutory basis fos¢hconsequencbad not even been enacted at the time
of the conviction See Doe v. Bredese®07 F.3d 998, 1007 (6th Cir. 200T)pholding
retroactive application of Tennessgesexual offender registration requirements). Coug A
criminal verdict may play a role in Court 8parental rights caser Agency Cs decision on
whether to grant a licens8ee, e.g.Tenn. Code Ann. § 36-113(g)(6) (establishing basis for
termination of parental rights based imicarcerationunder a sentence of ten or more years);
Tenn. Code Ann. 8§ 6840-311a)(1)(E) (providing for denial of emergency medical services
licensure based on conviction ofceme of moral turpitude In other words, a judgment may
echo throughout the life of a litigant, in ways foreseeable or unforeseeableydadlike facial
terms of the judgment itselRookerFeldmanprotects the judgment, but not necessarily its far
reaching consequences.

Several courts have considerBdokerFeldmanin the context of judgment collection
mechanisms and have generally held that the doctrine poses no obstacle to festicdignras
long as the plaintiff raisesa challenge to themannerof collecing on the stateourt judgment
rather than d'claim . . . contingent upon the invalidity of the underlying déb¥loore v.
Idealease of Wilmingtom65 F. Supp. 2d 484, 490 (E.D.N.C. 200&nphasis added) (citing

Todd v. Weltman, Weieby & Reis Co., L.P.A434 F.3d 432, 437 (6th Ci2006); Senftle v.
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Landay 390 F. Supp.2d 463, 469 (D.Md. 2005); Wyles v. Excalibur,I LLC, No. 05
2798JRTJJIG2006 WL 2583200, at *2 (DMinn. Sept.7, 2006)) see also Hageman v. Barton
817 F.3d 61161416 (8th Cir. 2016)“(Through his federal complaint, [plaintiff] seeks relief
from neither the Missouri judgment nor the lllinois garnishment order. Raligerlleges
statutory violations seeking statutory penalties based on [defésidactions in te process of
obtaining the judgment and order. [TherefoiRgokerFeldmandoes not apply, and we may
exercise jurisdiction over [plaintii] federal claim$); Moran v. Greene & Cooper Attorneys
LLP, 43 F. Supp. 3d 907, 9412 (S.D. Ind. 2014)“Plaintiff does not challenge the validity of
the state court judgment against kimeither its amount nor the methods used by the creditor to
obtain it. . . . [W]e could find that Defendant violated the statute wittremtewing the state
court judgmentand [the] RookerFeldmandoctrine therefore presents no impedimenbtw
exercise of jurisdictiofi); Ness v. Gurstel Chargo, P,A33 F. Supp. 2d 1156, 1163 (D.
Minn. 2013) (These allegations appear to attack Defendaldbt-collection practices ther
than the stateourt judgments, so for the purposes of deciding this motion, the Court determines
that RookerFeldmandoes not bar these . clams.”); Meyer v. Debt Recovery Sols. of Ohio,
Inc., No. 1:10CV363, 2010 WL 3515663, at *4 (N.D. Ohio Sept. 2, 2(idling thatRooker
Feldmandid not apply “[because the plaintiffs challenged the manner of collection rather than
the underlying deb}.

The Sixth Circuit addressed the issud add v. Weltman, Weinberg & Reis da.which
a judgment detor filed suit under the Fair Debt Collection Practices l#aged on the judgment
creditors filing of an allegely false affidavit under Ohig garnishment statuté34 F.2d at 437.
The Sixth Circuit concluded th&ookerFeldmandid not bar jurisdictionbecause the plaintiff

“d[id] not complain of injuries caused by this state court judgment, as the plaintiffsRio ker
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andFeldman” but rather raisetlan independent federal claim thaaintiff was injured by the
defendant collection activities Id. at 437. The same principle would apply to permit
jurisdiction here Fundamental t&RookerFeldmanis the question of whether the federal courts
are being asked, either actually or practically, to exercise an appellateriuhéthere federal
relief can only be predicated upon a conviction that the state court was wrong, it is difficult t
conceive the federal proceeding as, in substance, anything other than aeutappil of the
statecourt judgment. Catz v. Chalker142 F.3d 279, 293 (6th Cit998) (quotingkeene Corp.
v. Cass 908 F.2d 293, 29®7 (8th Cir. 1990)). Neither Thomas nor Hixson argues that
Tennessee state courts committed error either in entering their convictionassessingnes,
costs or litigation taxes against them. Noo Thomas and Hixson challenge the relevant courts
or prosecutorsrights to enforce that debt against them through the various ordinary collection
mechanisms that the law makes available to creditors. Thomas and Hixson seek ahiggone
that the state not take away their lawful ability to drive based on the fact thatdahagt
currently pay the amounts they owe. Their challenge is to one inherentiygostent coercive
tool used in the state’collection regime-not to any judgment itseff.

To bolder his RookerFeldmanargument, Purkey points to the various statutory bases

pursuant to which an individili facing court debt can ask a relevaatrt within its discretion,

4 Purkey urges the court to follothe lead of two district courts that applig@dokerFeldmanto barpro

se plaintiffs’ claims challenging their drives license revocations or suspensidigg v. Creed No.
1:14-CV-0165, 2016 WL 2044921 482—-3 (N.D.N.Y. Jan. 15, 2016\Normandeau v. i@y of Phoenix516

F. Supp. 2d 1054, 1064 (D. Ariz. 2005). Purkey cites these cases for the propositRuwoltetreldman
bars suits challenging revocations that hateaausal relationshipto statecourt judgments(Docket No.

88 at 7(quotingMcKithen v. Brown 481 F.3d 89, 98 (2d Cir. 20Q7)Insofar as those cases are based on
such a rule, it is plainly incompatible with the Sixth Cirauitecognition, infodd that suits based on a
judgmentcredtor's collection efforts are permissible as longtlhsy do not challenge the original
judgment.434 F.2d at 437. The Supreme Court, moreover, has stated unambiguously that a causal
connection is a necessary, but not sufficient, condition for appRoakerFeldman writing that the
doctrine reachescasedl1] brought by stateourt loserg2] complaining of injuries caused by statgurt
judgments[3] rendered before the district court proceedings commeanddd] inviting district court
review and rejection of those judgment&xxon 544 U.Sat 284 (emphasis added
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for someform of relief from his debt or sommonsideration of his indigencgeeTenn. Code
Ann. 88 40, 24102, 4025-123(b), 40-24102, 4024-105(h), 67-4-605(cBecause such avenues
are available, Purkey argudbe plaintiffs’ claims are the equivalent of a direct challenge to the
state courtsfailure to granthe relevant ré¢f. RookerFeldman however, insulates actual state
court judgments, not hypothetical on8ge Exxonb44 U.S. at 284npting thatRookerFeldman
applies only to judgments actuallgehdered before the district court proceedings comméhced
Thomas and Hixson amot challenging any judgment made pursuant to the cited stahdes
are they even arguing that they are entitled to have fines, costs, orditigates waived
Thomas and Hixson seek relief from one specific statutory consequerar dditure to pay—
the revocation of their licensedhat took effectlong after the finescosts, or litigation taxes
were imposed, based on a fag¢heir nonpayment after one yeathat was nqtnor could have
been adjudicated in the original criminal proceegkn

Purkey argues, in essence, that as long as Tennessee state law perngiisitifie (o
raise the issue of their indigemto a courtin some form, pursuant to some standard, then
RookerFeldmanwholly shieldsstate and local agencié@®m anyfederalsuit basedn those
agenciesactions related to nonpayment. The narrow protectiom®okerFeldmanrequireno
such resultWhat Thomas and Hixson have raised is clearly a challenge to the operation of
supplemental statutory mechanism for seeking derae or encourage the payment of their
debts—not any actual feature of the judgments against them or the debts in and of themselve
The court, accordingly, will not grant summary judgment or dismissal b@sé¢de Rooker

Feldmandoctrine.
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B. Constitutionality of Applying Tenn. Code Ann. 840-24-105(b}o Indigent Debtors

To prevail on a claim under § 1983, a plaintiff must prove two elements: (1) that he was
deprived of a right secured by the Constitution or laws of the United States; )athét(Zhe
deprivation was caused by a person acting under color oRabertson v. Lucag53 F.3d 606,

614 (6th Cir. 2014)in both his motion to dismiss and his motion for summary judgment, Purkey
argues that Thomas and Hixson cannot prevail, becaagecéimnot establish any constitutional
violation related to the sectiotD-24-105(b)revocation schemeln response and in support of
their own motion for summary judgment, Thomas and Hixaguethatsection40-24-105(b)s
unconstitutional under a straightforward applicationaohumber of Supreme Court cases
starting withGriffin v. lllinois, 351 U.S. 12 (1956Seealso Williams v. lllinois 399 U.S. 235
(1970) Tate v. Short401 U.S. 3951971); Mayer v. City ofChicagq 404 U.S. 1891971);
James v. Strangd07 U.S. 128 (1972Bearden v. Georgiad61 U.S. 660 (1983Purkeyargues
that the stats scheme is subject only to rational basis review, which it sun@esMidkiff v.
Adams Cty. RegWater Dist, 409 F.3d 758, 770 (6th Cir. 2006)JUnder rational basis review,
the governmental policy at issue will be afforded a strong presumption of validitynust be
upheld as long as there is a rational relationship between the disparigatohdnt and some
legitimate government purposécitations& internal quotation marksmitted)).

1. Count |

a. TheGriffin Cases

Starting with Griffin, and continuing through several cases decided over the ensuing
decades, the Supreme Court set forth certain core protections due to ipdigens—primarily
criminal defendants-under the constitutional guarantees of due process and equal protection

Griffin, the Supreme Court, through divided opinidmsld that the State of Illinois had violated
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both the Due Process and Equal Protection Clauses of the Fourteenth Amendmentgbipfailin
furnish trial transcripts to criminal defendants who needed the transcripts ta apizllate
review of their convictions but were unable to afford the required Jestice Black, writing the
lead opinion, explained that, although lllinaisquirementspn their faceapplied equally to all
criminal appellants, the effect was“to deny adequate appellate review to the poor while
grarting such review to all othefswhich, the full majority agreed, was impermissible under the
Constitution.Griffin, 351 U.Sat 13.

There are aspects of the analysigGnffin—though not, necessarily, its holdirghat
seem to pose a challenge in terms of reconciling the case with the rules tmatogmatitutional
cases today. Now, every law student is encouraged to learn the ordinary formula ifteroans
a challenge undethe Equal Protection Clauself a protected class or fundamental right is
involved, [the court] must apply strict scrutiny, but where no suspect class or fundamental right
is implicated, this Court must apply rational basis revieMidkiff, 409 F.3dat 770(citing Hadix
v. Johnson230 F.3d 840, 843 (6th Cir. 2000))he Griffin Court howeverdid not explain its
holding in terms of eithéfrational basis or “strict scrutiny; presumably because those rubrics
had not yet taken the firm hold they now possess over so much constitutional litigsen.
Whole Womars Health v. Hellerstedtl36 S. Ct. 2292, 2327 (2016) (Thomas, J., dissenting)
(observing that[o] nly in the 1960s did the Court begin in earnest to speakstfict scrutiny
versus reviewing legislation for mere rationality, and to develop the contounes# testy.
Rather,Justice Blaclexplainedthe Courts holding as an extension of the basic principle, dating
in its roots at least back to the Magna Carta, ‘tae process and equal protection both call for
procedures in criminal trials which allow no invidious discriminations betweesoperand

different groups of persongGriffin, 351 U.Sat16-17.
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Justice Blackstressed that lllinoisscheme offended the Constitution, even though the
Constitution itself did not require lllinois to provide any appellate courts dtakt 18 (citing
McKane v. Durston153 U.S. 684, 6888 (1894)).Justice Frankfuers opinion completing the
majority echoed Justice Black in the relevant respects, observing[iffeat addresses itself to
actualities” and “[i]t does not face actualityp suggest that lllinois affords every convicted
person, financially competent aot, the opportunity to take an appéal indigent persons do
not have a mechanism to receive an adequate trangdript.22 (Frankfuer, J., concurring in
judgment). Accordingly;when a State deems it wise and just that convictions be suscéptible
review by an appellate court, it cannot by force of its exactions draw a line pacludes
convicted indigent persons. . from securing such a review merely by disabling them from
bringing” an effective notice of appeddl. at 23.

In the years fabwing Griffin, the Supreme Court decided several cases expatidihg
casés principle to secure additional rights to indigents working their way througleriiminal
justice systemSee, e.qg.Douglas v. California 372 U.S. 353, 35%68 (1963) (holding that
indigentdefendants arentitled to counsel otheir first direct appeal)Roberts v. LaVallee389
U.S. 40, 42(1967) (holding thaindigent defendants arentitled to a free transcript ofthe
preliminary hearing for use at trial)n Williams v. lllinois, the Court extended the logic of
Griffin to hold that a court could not increase an indigent defersdanprisonment past his
maximum sentence, based solely on his inability to pay fines arising out cdriigtion 399
U.S. at242. In so doing, the Court stressed tlastatute’dack of an exception for indigent
persons was the equivalent of improperly imposing a greater punishment bagdgdschn
individual’s inability to pay:

Since only a convicted person with access to furats avoid the increased
imprisonment, the lllinois statute in operative effect exposes only indigents to the
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risk of imprisonment beyond the statutory maximum. By making the maximum

confinement contingent upon dseability to pay, the State has visitedfeliént

consequences on two categories of persons since the result is to make

incarceration in excess of the statutory maximum applicable only to thdsmutvit

the requisite resources to satisfg thhoney portion of the judgment.
Id. The Court stressed that its holding did not render the ‘gpaigerless to enforce judgments
against those financially unable to pay a firgut rather merely required it to avail itself of the
“numerousalternative$ on which it could rely to enforce ¢hconvicted persoa debts without
unconstitutionally imposing a greater maximum sentence on the indigent than timeligent.
Id. at 244. The purpose @riffin, the Williams Court explained, was not to eliminate costs and
fees, but to“to alleviatediscrimination against those who are unable to meet the costs of
litigation in the administration of criminal justi¢dd. at 241.

In Tatev. Short the Court considered whether the rule set oWiliams applied to a
debtor who, unable to pay the fines had accumulated for traffic offenshad been committed
by a court to service at a municipal farm where he would Wrlsatisfy the fines at the rate of
five dollars for each da¥y 401 U.S. at 38. The court ordering him to the farm hadginal
jurisdiction overonly offenses for which there was no possibility of confinement, but it had been
granted the authorityo order confinement based on failure to pay findsat 396 n.2. The
Supreme Gurt concluded that[a]lthough the instant case involves offenses punishable by fines
only, petitioners imprisonment for nonpayment constitutes precisely the same unconstitutional
discrimination[as in Williamg since, like Williams, petitioner was subjected to imprisonment
solely because of his indigentyld. at 39798. Again, the Court emphasized that the
constitutional defect was not in the act of imposing a consequence on nonpayment, batcin the f

that applying that consequence to a truly indigent person had the practical effegiosingn

greater pnishment based on the economic status of the violdtat 401 {We emphasize that
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our holding today does not suggest any constitutional infirmity in imprisonment of a defenda
with the means to pay a fine who refuses or neglects to do so.”

In Mayer v. City of Chicagp the Court considered whetheretkeriffin right to an
adequate appellate record applied in cases where the defendant faced only the #iieat of
rather than imprisonment. The defendanViayer “urge[d]” the Court to adopt &istinction to
set this case apart fro@riffin and its progery namely,“that the defendants in all the transcript
cases previously decided . were sentenced to some term of confinenfiemhereas the accused
in Mayerwas"not subject to imprisonment, but only a fihd04 U.S.at 196 The Court rejected
any suggestion that the rights set fortlGirffin and subsequent cases were at all contingent on a
persors facing the threat of incarceration:

This argument miscaeives the principle o&riffin . . .. [IJts principle is a flat

prohibition against pricing indigent defendants out of dscéf’e an appeal as

would be available to others able to pay their own way. The invidiousness of the

discrimination that exists when criminal procedures are made deadaly to

those who can pay is not erased by any differences in the sentences that may be

imposed.
404 U.S.at 196-97 The Court explainedthat the basis for its holdings sinGeiffin was that
refusing to allow an exception for the indigent was, as a constitutional pmettdifferent from
adopting arf‘unreasoned distincti6rpunishing indigents more severely than agigents for
reasons unrelated to their guilt or culpability: at 193 (quotindrinaldi v. Yeager384 U.S. 305,
310 (1966). “The size of the defendamt pocketbooKk the Court wrote,“bears no. . .
relationship to his guilt or innocerieeand therefore could not form the basis for denying the
right to appealld. at 196.

Finally, in Beardenv. Georgia the Court held that Georgia could not revoke an

individual's probation for failure to pay a fine or make restitution without first finding that the

probationer was responsible for that failure or that alternative forms of punishneeat w
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inadequate. 461 U.S. at 67/83. The Court explained thadlepriv[ing] the probationer of his
conditional freedom simply because, through no fault of his own, he [coulgpapthe finé
was “contrary to the fundamental fairness required by the Fourteenth Amendraknthe
BeardenCourt took the opportunity to consider tkdlliams line of cases in the context of
developments in the law emphasizing the rammmonplace tiered system of judicial review of
state actions, noting thaft]he parties, following the framework &¥illiams and Tate have
argued the question primarily in terms of equal protection, and debate vigondiether strict
scrutiny or rational basis is the appropriate standard of révidwat 665. The Court, however,
noted that the considerations at issue occupied a place in theésCoumstitutional case law
where“[d] ue process and equal protection principles conVeagd required a more searching
analysis:

Whether analyzed in terms ofj@al protection or due procesle issue cannot be

resolved by resort teasy slogans or pigeonhole analysis, but rather requires a

careful inquiry into such factors athe nature of the individual interest affected,

the extent to which it is affected, the rationality of the connection between

legislative means and purposanl] the existence of alternative means f

effectuating the purpose . . ..”

Id. at666—67 (quotingVilliams 399 U.S. at 260 (Harlan, J., concurring)).

b.Johnson v. Bredesen

The Sixth Circuit gave substantial consideration toGnéin line of casesn Johnson v.
Bredesenin which the court held that Tennesselaw requiring felons to pay child support and
restitution before having their voting rights restored did not offend constitutiomaigbes,
despite lacking an indigence excepti6@4 F.3d 742, 30 (6th Cir. 2010). The majority opinion
in Johnsorfaulted Griffin andWilliams for “fail[ing] to articulate a precise standard of reyiew
but ultimately concluded thatthe Griffin line of cases wasnapposite becausthose cases

“concernedfundamental interests-namely, physical liberty and access to the ceutlsmt
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made thdaws at issu€subject to heightened scrutifyid. at 749.Because thdohnsoncourt
considered the felohse-enfranchisement interests nhamdamental and becausaclass of less
wealthy individuals is not a suspect claddolina-Crespo v. U.S. Merit Sys. Prot. B847 F.3d
651, 660 (6th Cir2008) (citingSan Antonio Indep. Sch. Dist. v. Rodriguéz1 U.S. 1, 29
(1973)), the court applied only rational basis revie

Johnson v. Bredeses the law of this circuit, and the court will apply it here. The court
pauses to note, however, that teEnple tiers-of-scrutiny analysisthat the Sixth Circuit
considered adequate dohnsoncannot simply be substituted for a consideration of the full line
of Griffin cases withoulosing quite abit in the translationAs the court will explainonemust
be careful not to readohnsonin a way that (1) directly contradicBearden (2) misstates the
basisof the rights set forth in the earli@riffin casespr (3) losesa level of nuance thaas even
the Johnsonmajarity itself acknowledgedapplies in cases where the statute at issue not only
affects indigents but threatens to exacerbage thdigency.The courts application oflohnson
then, wil be one that strives to reai$ holding in harmony with, rather thasa repudiation of,
the Supreme Court cases that preceded it.

The parties inBearden“debatgd] vigorously whether strict scrutiny or rational basis
[was] the gpropriate standard of revighut the Court rejected those arguments on the ground
that such“easy slogarisand “pigeonhole analysiswere insufficient to theécareful analysis
required by the overlap of the due process and equal protection interests andeieriffin.
Bearden461 U.S. at 66566. Fitting the principles underlyingriffin into thesimple categories
sufficient foran ordinary equal protection case, the Ceowurdte, was a tasktoo Procrustean to
be rationally accomplishéedld. at 667 n.8 (quotinglorth Carolina v. Pearce395 U.S. 711, 723

(1969). The Sixth Circuit, inJohnson acknowledges these statements but nevertheless applies
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its own gloss orBearden assuring the reader that, whatever the Supreme Court said, what it
meant was thathe Courtwas applying heightened scrutiny because the fundamental right to
physical liberty was at issue. 624 F.3d at 749. It is diffitedtthis courtto see howBearden
supports such a readinp any event, it is sufficient to say that the Sixth Cireuttonclusion
was that the nature of the rights at issuBéardenandJohnsonjustified the differinganalyses
but thatBeardernremained and remains good law.

Moreover, he Johnsonmajority' s contentionthat the puzzle of th&riffin cases came
solved by noting thahose caseswvolved ‘fundamental interests- freedom from confinement
and access to courtsseems, at first, to bdifficult to square with the gicedents themselves. In
Mayer v. City of Chicagothe Supreme Court, considering a scheme involving fines only,
expressly considered and rejected the argument that the rGl&ffof was premised on a threat
to the defendaig physical liberty404 U.S.at 196-97.To the contrary, the Court explained that
its holdings arose from the premise that imposing a harsher punishment on a person due to his
indigence amounted to relying on &runreasoned distinctiorproscribed by the Fourteén
Amendment.”404 US.at 193 196 (quotingRinaldi, 384 U.S.at 310; see also M.L.B. v. S.L,J.
519 U.S. 102, 111 (1996Y) Griffin’s principle has not been confined to cases in which
imprisonment is at stakg. On the other end of the spectrum, the possibility thatGh&in
cases are about freedom framysicalrestraint and access to the courts is belied by the fact that

the Supreme Court has expresdbclinedto apply them insome cases whetbose interests

5> Purkey seems to suggest that the reasoning skt fioGriffin throughBearden was rendered obsolete

by the Supreme Court’s brief analysis of those cas®kL.B. v. S.L.J.519 U.S. 102 (1996). INl.L.B,

the Supreme Court considered the constitutionality of a Mississippi sctteah premised parents
appeal othe termination oher parental rights on her payment of over $2,000 in record preparation fees.
Id. at 106. In striking down Mississippi’'s scheme, the Court did indeed use thmdgngf “fundamental
interest[s].”Id. at 113. The analysis iM.L.B., however, was expressly premised on the fact that the
proceeding at issue, unlike those in Géffin cases and here, was neither criminal nor gorasiinal in
nature.ld. at 112-13. The Court stressed that it “has not exten@etfin to the broad array of civil
cases id. at 116, which Thomas and Hixson do not dispute.
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were implicated SeeUnited States v. MacCollur26 U.S.317, 32829 (1976) (holding that
Griffin does not apply in casévolving an indigent person’s right to obtain a transcript to assist
him in obtaining collateral reliefRoss v. Moffitt417 U.S. 600, 6181974)(holding thatGriffin
does not grant aght to appointed counsel in a discretionary appé&ehatever principle is at
work in Griffin, then, itis clearly less simple than determining whether access to courts or a risk
of confinemenis directly implicated, even if that distinction was suffiat to resolve the issue
presented byohnson

Ultimately, even theJohnsonmajority opinion concedethat more is going on in its talk
of “fundamental interestdhan a binary question of whether the statute at issue impinges on
something that the courts have identified &tuadamental righitunder the ConstitutiorAt one
point, theJohnsoncourt is called on to distinguislkames v. Strangel07 U.S. 128, which the
court will discuss in more detailith regard to Countll below. The law at issue in that case,
like this one, involved the collection of couglated debt from people who had faced criminal
charges.The Court invalidated th&trangescheme under what appeared to be rational basis
review, although thédohnsorcourt construed th8trangeopinion as havinget a higher bahan
was required for Tennesseereenfranchisement statut€he Johnsoncourt rather,concluded
that the analysis iStrangedid not apply taJohnsorbecauseéstrangeinvolveda scheme that, by
further impoverishingalreadyindigent debtors endangeredthe hopes of indigents for self
sufficiency and selfespect’ whereasJohnsoninvolved a “mere’statutory benefit’ Johnson
624 F.3d at 749quotingStrange 407 U.S. at 1358Harvey v. Brewer605 F.3d 1067, 1079 (9th
Cir. 2010)). But seltsufficiency and selfespect have never been recognized by the Sixth
Circuit or the Supreme Court as fundamental rights in a constitutsemele .Cf. Cutshall v.

Sundquist 193 F.3d 466, 479 (6th Cir. 199@ecognizing the lack of cases recognizing a
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constitutional’general right to private employméntUnderJohnsorthen, an at least somewhat
elevated version of rational basis review wbakem to be required in a case where a scheme
was alleged to discriminatorily endanger an indigent péssoasic subsistence and capacity for
selfsufficiency.

The tiered system of scrutinies has its advantagdsfor a large portion of constitutional
casesjs sufficient to resolve the questions at hand. The problem is that this is one area of law
where the Supreme Court has said, in no uncertain terms, that a different setiefdaltdsl for.
Ignoring those holdings in favor of ava-sizesfit-all approachdoes not afford the Supreme
Court’s cases the precedential weight to which they are entkkethuch as Purkey may argue
that the standard, tiered framework is inescapable and unberttiegreality is that the
jurisprudence of the Supreme Court says otherwis@elrdenand elsewhere, the Supreme
Court has recognized that, in select aréasore is involved . . than the abstract question
whether[the challenged lawfiscriminates against a suspect class, or whether [the matter at
issue] is a fundamental rightPlyler v. Doe 457 U.S. 202, 223 (1982). While this court has no
appetite for inventing new areas for departure from the standard framewaiko isees no
ground for ignoring the exceptions that the Supreme Court has already established.

c. Section 40-24-105(b)’s Lack of an Indigence Exception

Those caveats aside, Purkey is correct fluditnsoncalls on us to consider whether
section40-24-105(b)bears on a fundamental interesid apply rational basis review if it does
not. The Sixth Circuit has held thathere is no fundamental right to drive a motor veHicle
under the ConstitutioDuncan v. ConeNo. 065705, 2000 WL 1828089, at *2 (6th Cir. Dec. 7,
2000). The use of a motor vehicle is, however, closely tied to the exercise of rights that have

been found togive rise to heightened constitutional protection. It is well settled “that
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Supreme Court has recognized a prigécight to interste travel’ League of United Latin Am.
Citizens v. Bredese®00 F.3d 523, 534 (6th Cir. 200)ting Saenz v. Re&26 U.S. 489, 500
(1999)). The Sixth Circuit, moreover, has gone a step furthef lzaml recognized a protected
right to intrastate travel, i.€.a right to travel locally through public spaces and roadwaic
(quotingJohnson v. City of Cincinnat810 F.3d 484, 49498 (6th Cir. 2002¢e also Fowler v.
JohnsonNo. CV 1711441, 2017 WL 6379676, at *8 (E.D. Mich. Dec. 14, 20Thnt right, as
recognized in this circuit, does not generally prohibit the state ffenying“a single mode of
transportation,” such as driving, to an individuabwler, 2017 WL 6379676, at *8cpllecting
cases.)A law may “implicatd] the right to travel however, “when it actually deters travel,
when impeding travel is its primary objective, or when it uses a classificatbrséhves to
penalize the exercise of the right.eague of United Latin AnCitizens 500 F.3d at 53%citing
Attomey Ga. of N.Y.v. SoteLopez 476 U.S. 898, 903 (1986) The Sixth Circuit has
demonstrated a willingness to consider laws governing the right to drive undeulifiaf to
determine whethéisjJomething more thaa negligible or minimal impact on the right to travel
exists, thereby potentially triggering a heightened level of scrutinyciting State of Kansas v.
United Statesl6 F.3d 436, 442 (D.@ir. 1994)). Attention to modes of transport would seem to
be particularly important where, as here, the legal matter at issue, by idefimivolves people
with especially limited resources. A right to intrastate travel that assumeshibiaielesgperson
who cannot afford to pay court costn simplyhop into acab orsummon an Uber or a Lyfin

a regular basfswould not seem to ba right that recognizes the specifiolicitudeafforded to
indigent persons in the criminal justice system un@eiffin, Williams Tate Mayer, and

Bearden

5 Nor can we assume that an adequate system of public transportation exists andbe dwai€ed,
Purkey concedes that there are parts of Tennessee that public transportatitm rizach altogether.
(Docket No. 40 1 42.)
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Consistently with theSixth Circuits prior decisions, the court will not consider the
statés license revocation system as subject to heightened scrutiny merelgeéchears, in
some way, on a persanability touse the roads. At the same time, however, the court thates
as the degree of the burden imposed increases, a stihanmenges on taking away dseaight
to drive gets closer and closer to the rigtdswhichthe Constitution affords special protection.
Moreover, as the court will discuss belowhe right atissue here bears substantially on the
debtors interest in sel§ufficiency, which theSixth Circuitrecognized, infdohnsonto justify an
at least somewhat more searching standard of reviawkey’'s contention thaflohnson
mandates the application of ordinary rational basis review here, therefore tieriplss.

Neverthelesseven if only the lowest standard of judicial review applies, this court cannot
conclude, categorically, thaection40-24-105(b)passes constitutional mustétnder rational
basis review, a law is upheld so long as it is rationally related to a legitimateng@re
purpose. There is a strong presumption of constitutionality and the regulation will be sphe
long as its goal is permissible and the means by which it isrebip achieve that goal are
rational” Liberty Coins, LLC v. Goodmafi48 F.3d 682, 694 (6th Cir. 201&jting Nat’l Assn
for Advancement of Psychoanalysis v. Cal. Bd. of PsychoR®$/F.3d 1043, 1050 (9th Cir.
2000). Thomas and Hixson do not dispukeat collecting fees, costs, and takesn those who
can actually pay theris, generally speakin@ legitimate government purpos&ee Sickles v.
Campbell Cty., Ky.501 F.3d 726, 731 (6th Cir. 2007)T] he governmens interests—sharing

the costs of incarceration and furthering offende accountability—are

" Purkey identifies a totalfeseven legitimatgourposes related to the state’s scheme, one of which is
inapplicable to this analysis because it involves only restitutibichy both parties now agree, is not a
basis for revocation of a driver's licendggach of the six remaining iettests isin one way or another,
simply a reformulation or component of the staiaterest in assessing and enforcing fines, costs, and
litigation taxes.(SeeDocket No. 63L at 24-25.) Because the legitimacy of the state’s interest is
conceded, theresino need to dwell on the many ways that that interest can be restated, subdidded, an
characterized.
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substantial . . ..”). Moreover, if Tennesség revocation scheme applied only to those debtors
capable opaying but unwilling to do so, ormuldimagine the rational relationship that might
existbetween the threat of license revocation and the legitimate interest of collectihgeduiu
That connection, though, falls apart where indigent debtors are conc¥fisgshg a harsh
consequence ohsomeone who through no fault of his own is unablenak€ the payment
sought Will not make[payment]suddenly forthcoming.Bearden 461 U.S.at 670.No person
can be threatened or coerced into paying money that he does not have and cannot get.

As theGriffin casesdemonstratebeforethe courtapplies any level of scrutiny, must
takethepreliminary analytic stepf defining precisely whatthe law that is being challenged is.
Under Griffin and its progenythe answer is clear: thisourt is bound to consider Tenn. Code
Ann. 840-24-105(b)asthe equivalent of statutehat imposes a harsher sanction on indigent
debtorsthan their norindigent peersSeeGriffin, 351 U.S.at 13 (“There is no meaningful
distinction between a rule which would deny the poor the right to defend themselvasaln a
court and one which effectively denies the poor an adequate appellate reviededdoall who
have money enough to pay the costs in advaincéVilliams, 399 U.S. a242 (“Since only a
convicted person with access to funds can avoid the increapedonment, the lllinois statute
in operative effect exposes only indigents to the risk of imprisonment beyond thergtatut
maximum.By making the maximum confinement contingent upon adility to pay, the State
has visited different consequences taro categories of persons since the result is to make
incarceration in excess of the statutory maximum applicable only to those wilteotgquisite
resources to satisfy the money portion of the judgrhemflayer, 404 U.S.at 193 (eaffirming
that Griffin established a prohibition on laws that, in practical effect, creatédrapasoned

distinctior]” between the indigent and non-indigent).
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In other words, if the scheme at issue affords no adequate exception based on indigence,
Griffin and the cases applying it instruct this court to consider that scheme as thieitcometi
equivalent of the state’su$[ing,] as the sole justification for” its actiofithe poverty df the
defendantBearden 461 U.Sat671 Thecourt must'addresf itself to actualitieg Griffin, 351
U.S. at 22,and treat sectio®0-24-105(b)as what it, as a practical matter, is: a lawtth
guarantees that an indigent person will lose his license while giving-andigent persorthe
opportunitynot to. That the law is'nondiscriminatory on its fatedoes nonegate the fact that
imposing a payment obligation on the indigémiay begrossly discrininatory in its operatioir®
Williams 399 U.S. at 242 (quotingriffin, 351 U.S. at 17 n.11). Such a distinction poses
constitutional problems, the Supreme Court has stressed, not merely becausg, iinnsigme
instancs, bear on a fundamental right, but because the distinction itself is “unreasbiaser,

404 U.S.at 193 (quotingRinaldi, 384 U.Sat 310.

The Johnsoncourt grappled with this question and concluded that the differential
treatment of indigent prospective voters was permissible in relation to tHe gi@aéof ensuring
payment of child support and restitution generally. The court wrote' fiifla¢ legislature may
have been concerned, for instance, that a specific exemption for indigent felodgpvemidie an
incentive to conceal assets and would result in the state being unable to compel payment
some norindigent felons. 624 F.3d at 748. Th@ohnsonmajority reasoned that, although the
lack of an indigence exception rendered the statute arguably overthraiaolyerbreadth was not
fatal due to the low level of scrutiny that appli€fihat the state used a shotgun instead of a rifle
to accomplish its legitimate efidhe court wrote;is of no moment under rational basis review.”

Id.

8 The court notes, however, that the issue of facial neutrality regamiligence is something of a red
herringhere If a statute imposes a sanctiama person for not paying a sum of money, the statute is not,
in any meaningful way, neutral on the question of how much money the person has.
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A far different calculus prevails, however, when the privilege lost is thiéyatoiloperate
a car on the stdte roadways. Unlike the power to vote, thglity to drive is crucial to the
debtors ability to actually establish the economic seifficiency that is necessary to be able to
pay the relevantlebt. It does not require reams of expert testimaoyunderstand that an
individual who cannot drive is at an extraordinary disadvantage in both earning and nmgjntaini
material resources:D] riving an automobilé is “a virtual necessity for most Americahs
Wooley v. Maynard430 U.S. 705, 715 (197.7yhomas and Hixson have previewed substantial
evidenceo that effect, much of which Purkey has objected to on evidentiary, rather that, factua
grounds Evensolelyon the basis of the undisputed facts andbidgc features of lifef which
the court can take judicial notice, however, tiubstantialeconomic disadvantagessociated
with being unabléawfully to drive are apparefit.

Most obviously, being unable to drivie Tennesseémits the jobs available to a person
and makes holding a job difficult once the person ihasAutomobile travel. . . is a basic,
pervasive, and often necessary mode of transportation to and frosnhomegand] workplace.”
Delaware v. Prouse440 U.S. 648, 662 (19799 0ome jobgequire a person to drivas part of his
duties and een those jobs that do not themselves involve driving generabuire the
employedo be somewhere, reliably, on time.

The damage that the lack of a driver’s license does to one’s employmentisospeast
the beginningBeing unable to drive is the agalent ofa recurringtax or penaltyon engaging
in thewholly lawful ordinary activities ofife—a taxor penaltythat someone who was convicted
of the same offense, butasable to pay his initial court debt, would never be obligated to pay

When theState of Tennessee takes away a péssoght to drive, that person does not, suddenly

° Again, Tennessee is not New York City or Chicago, where public transpoitagiorubiquitous that
many peopl&o not own cars and some never even learn to drive.
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and conveniently, stop having to go to medical appointments, stop having to report to court
dates, or stop having to venture into the world to obtain food and necessities. Maybe public
transportation will work for some of thosetivities some of the time, and maybe it will not.
Purkeyhas offered nothing that would permit the court to conclude that public transportation can
adequately fill the void left by the loss ofieense and indeed he stipulates, at a minimum, that
“[p] ublic transportation is not available in some parts of TennégBeeket No. 40 § 42.)
Similarly, while some individuals with revoked licenses may be able to rely railyfar
charitable assistardor some purposes, there is no reason to conclude that such options will be
available or adequate in most cases. What, then, is a person on a revoked dicod he

lawful options are simple: he can simply forgo the life activities, no matter hoortiamp, for

which he cannot obtain adequate transportation, or he can incur additional transportation
expenses-making himself that much less likedyerto satisfy hiscourtdebt.

Of course, a indigent personwith a revoked license has another option,ides
accepting the practical limitations that the state has placed orhbicanfaced with the need to
navigate the world and no feasible, affordable, and legal option for doing so, break the law and
drive. The court very deliberately usésari’ here, not may’ or “should,” butit would simply be
willful blindness to ignore the fact that some debtors with revoked licenses wighiged to
disregard the revocation, at least for pressing nd&ddefying his license revocation, however
the indigent debtoputs himself at the risk of incurring more fines, more court costs, and more
litigation taxes that wilbe likely torender the restoration of his rights an even moreaivgble
proposition.SeeTenn. Code Ann. 88 485-111(e), 5550504 (a) (ciminalizing and imposing
fines on driving on a revoked license). If the purpossumh ascheme weresimply to lock

indigentdefendants into an endless cycle of greater and greatertashtld be said to seribat
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purpose well.But Purkey, to his cret] does not assert that the State of Tennessee or his
Department has anyegitimate interestin building inescapable debt trager indigent
TennesseandPurkey rather,claims that his Departmést policies are in furtherance of debt
collection. Toward that end, it is hard to saypléciesare rationally calculated.

Purkey may respond that rational basis review permits even argualntieigoductive
policies a presumption of constitutionality. Nothing about the case law, howeverstsutige
the nstitutioris tolerance forlegislative or administrativeself-sabotageis limitless. Cf.
Cleveland Bd. of Educ. v. LaFleu414 U.S. 632, 653 (1974Powell, J., concurring in the
result) (arguing that policy would failrational basis review because it i&sither
counterproductig or irrationally overinclusivg. The Supreme Court has made clear thaten
in the ordinary equal protection case calling for the most deferential obstisiic law may be
struck down if its substance is “so discontinuous with the reasons offeredtfatitiny pretense
of rationality cannot be sustainedomer 517 U.S. at 632. That review includes considering
whether, “in practical effect, the challenged classification simply does not opsmte
rationally to furtherthe” legitimate purpose professdd. S. Defit of Agric. v. Morenp413 U.S.
528, 537 (1973)There is reason to believe that taking away a dsviegense is not merely out
of proportion to the underlying purpose of ensuring payment, but affirmatiestyudtive of that
end—so much so that whether sectidd-24-105(b)can lay any claim to rationality is open to
serious question.

The court finds itself returning to the Sixth Cir¢aiteminder that, under rational basis
review, a state is free tosd] a shotgun instead of a rifle to accomplish its legitimate” &ift
F.3dat 748.The Sixth Circuit ivokedthat colorful aphorism to demonstrakat the state is free

to resort to policies that are imprecise and overbrBatlthe question unavoidablyises: Is it
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actually always rational to reach for the metaphorical shotgomatter the task at hehdhis
court previously suggested that taking a persalnivers license away to try to makem more
likely to pay a fine is more like using a shotgun to treat a broken Maybe it is more like
using the shotgun to shoomeself in the foot. However one wants to think about it, the aspect of
the Sixth Circuits metaphothat is easy to miss is that, whilee state is not required to use the
best tool for the johit still has to use tool for the job. There is sstantal reason to doubt that
applying sectiort0-24-105(b}o indigent debtorsnakes any sensa all as a tool for collecting
court debt.

Section40-24-105(b), moreovepresentsnore than a garden variety case of overbreadth.
Johnsonunlike this case, involved a sanction, disenfranchisement, thabivaky imposed on
all convicted felons, with no option to buy égewvay into an exceptiorbee624 F.3d at 745
(citing Tenn. Code Ann. 840-29-202(b){c)). When a disenfranchisedelon completed his
sentence, he had the right to apply feenéranchisement, a process that again applied generally
to the entire eligible populatiomd. Two of the requirements for 4@nfranchisemen however,
were payment of restitution and child support obligatidtisThe scheme at issue dohnson
then, was one that truly was targeted at qiklifying felons with outstanding payment
obligations and it sanctioned those who failed to pay only by for@statheir relief from a
preexisting sanction that they had suffer8g¢e Johnsqn624 F.3dat 751 (‘First, and most
fundamentally, the renfranchisement law at issue does not deny or abridge any rights; it only
restores therh).

Section 40-24-105(b) on the other hand, imposes a wholly new sanction and is
exclusively targetd at defendants who have failed to pay their court d@ban entire yearthat

is to say,a groupparticularly likely to consistin substantial part, of defendants who, like
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Thomas and Hixson, have suffered from a longstanding, persisignlity to pay. And the
undisputed facts suggest that that longstanding, persistent inability usually contitewes a
revocation.Purkey admits that, from July 1, 2012, to June 1, 2016, his agency revoked over
146,000 drivers licenses for failure to pay fines, costs and/or litigation tdkesstored fewer
than 11,000. (Docket No. 64 1 +@B.) In other words, well over B4 of the people whose
driver’'s licenses were revoked turned out not, in fact, to be people who could be coerced into
payment.Can it really be said, then, that secti#®-24-105(b)is a collection mechanism that,
through its overbreadth, sweeps in some indigent people? The numbers would suggest that, to the
contrary, taking away the drivés licenses of indigent people is the core of what the statute
does!®

Admittedly, the General Assembly has taken some recent steps to alldw, codheir
discretion, to afford relief to defendants facing greater court debt thanahpgy. Absent some
actually articulated standard explaining wheh ever—a defendnt is entitled to that relief
those mechanisms are inadequate for vindicating the constitutional interestg neGriffin
line of cases does not simply guarantee indigent defendants, in the relevanbnsituidie
opportunity to appeal generally to theaddiscretion of their sentencing couat alleviate their
burden. Rither, the Courset forth certain situations in which a qualifying indigentasa matter
of law, entitled to an exceptiofrom bearing a certain negative consequence that he could and

would avoid if he were able to pay See e.g, Mayer, 404 U.S.at 198 (“We conclude that

10 Purkey would presumably respond that the success of sect@f-Hib(b) is shown not by the small
number of people who paid their debt after revocation, but by the people who, out of leeingtteir
licenses, paid before a year was up. But those pelyldefinition, were capable of paying, unlike the
debtors at issue here. They could just as easily be coerced by a mechanism with andrcamtigent
debtors like Thomas and Hixson.

1 Indeed, it appears that the complaining parties in at least some of th@riffastcases may have
already been denied just that kind of discretionary re$eeWilliams, 399 U.S. at 237 (noting that
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appellanttannot be denied ‘record of sufficient completeness' to permit proper consideration of
his claims. (emphasis added)Xhe only statute thaiffers anything comparable to that type of
definite relief is the provision regardiige 180day hardship exceptiarSeeTenn. Code Ann. 8
40-24-105(K(3)(A) (“An order to stay the revocation of the licesbsall be grantedf the court
finds that the person would experience hardship from the revocation of the lioentbatother
means of transportation are not readily available to the p&ys&n105(H(3)(B) (“The court
may enter a onéme stay for a period of not longer than dnendred and eighty (180) daijs.
That provision, however, is expressly tiiraited and not primarily focused on addressing
indigence.

Every other opportunity for relief is left entirely to the discretion of thatc&eeTenn.
Code Ann. 840-24102 (' The several courts in which a cause is finally adjudgeduwi®rized
either before or after final judgmeriér good causeto release the defendants, or any one (1) or
more ofthem, from the whole or any part of fines or forfeitures accruing to the coungter)s
Tenn. Code Ann. 80-24-104(a) (If the defendant . .is unable to pay the fine. . the court . . .
mayenter any order that it could have entered under-844001,or mayreduce the fine to an
amount that the defendant is able to pay”); Tenn. Code Ann. 80-244105(h) ( The court is
vested with thewthority and discretioto order the issuance of a restricted driver license for the

purposes specified in subdivision (b)(3)(A). Tenn. Code Ann. 8 4R5-123(h (“[T]he

Williams “petitioned the sentencing judge to vacitat portion of the order requiring that he remain
imprisoned upon expiration of his one year sentence because of nonpayment ofdhd finart costs

and quoting a portion of the sentencing court’'s decision including discussion of prudent&ingonc
reversing People v. Williams41 Ill. 2d 511, 513 (1969) (noting, in case below, that the relevant
sentencing statute provided tHahe courtmay further order that upon ngmayment of such fine, the
offendermaybe imprisoned until the fine is pdidenphasis added)Bearden 461 U.S. at 663, 6734
(discussing parole hearing affordedBeardencasg, reversingBearden v. Staje288 S.E.2d 662, 663
(1982) (explaining that a trial coustrevocation decision was reviewable, under Georgia law, only for
abuse of discretion).
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presiding judge of a court of general sessiores/ suspend the coucosts and the litigation

tax ..., for any indigent criminal defendaras in the presiding judge opinion the equities of

the case requirg).'> Most of those mechanisms, moreover, are not targeted at the specific issue
of driver’s license revocations, brather deal withithe generahssessment of fines, costs, and
litigation taxes Accordingly, a court’s exercise of its discretion may, and may weguloked by
factors wholly apart from the debtor’s indigence or his need to drive.

Tennessee courtsavemade clear that, when a court is, by statute, given discretion to
grant a debtor relief from a particular type of court debt, that discretabmdies the authority to
deny relief despite the debtor’s indigencgee Black897 S.W.2d at 683 (upholding denial of
waiver of costs for indigent defendanBtate v. LafeverNo. M200300506CCA-R3CD, 2004
WL 193060, at *7 (Tenn. Crim. App. Jan. 30, 20@dpplying Black to discretion to waive
fines). For examplahe statecourts have upheld the denial of a waiver of fines to a person who
was earlier found to be indigertased purely on the speculative possibility tHaf y the time
[he was]required to begin paying the fines, his financial circumstances may have altered
significantly, for irstance, through an inheritancé.afever 2004 WL 193060, at *7see also
State v. RyanNo. E201302135CCA-R3CD, 2014 WL 3611508, at *7 (Tenn. Crim. App. July
22, 2014)(affirming assessment of court costs against defendant who was found, owiee, t
indigent,as within the court’s discretion). Thomas and Hixson do not seek to deprive Tennessee
courts of tkeir discretionregarding what a defendant should owe. They simply argue that, when
it comes to one particullgr harsh consequence of nonpayment, they ardtledtto a more
definite right to protection based on their indigenBecause Tennessedliscretionary relief

statutes provide ndefinite right to relieffrom revocation based on inability to pay, they are no

12 Emphasis added throughout.
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substitute for the type qfrotection requied by theGriffin casesThe state aanot replace a right
to relief with an opportunity merely to throw oneself upon the mercy of the court.

If the General Assembly concluded that the state should revoke theé dtigense of
every person convicted of a felony or misdemeanor, theGiifien line of cases would provide
no obstacle. However, because Tennesseédeenjed] it wise and just thatsome convicted
persons b@ermitted to retain their license'st canrot by force ofits exactions draw a line” that
imposes a greater sanction on a convicted pdraesed solely on hisdigence Griffin, 351 U.S.
at 23 (Frankirter, J., concurring in judgmentgriffin and the cases applying it hawaade clear
that” at least in criminal and quastiminal settings, differences in access to the instruments
needed to vindicate legal rights, when based upon the financial situation of the deferdant, a
repugnant to the ConstitutidnLaVallee 389 U.Sat 42 Nothing about the rational basis
framework orJohnsontself relieves Tennessee from thHeasic command that justice bpplied
equally to all persons.Williams, 399 U.S.at 241. Accordingly, Purkey’s Motion to Dismiss,
which is premised on the argument ttta plaintiffs’ arguments fail as a matter of law, will be
deniedas to Count I.

d. Evidentiary Basis for Granting Summary Judgment

Simply concluding that Purkeig not entitled to dismissal of the plaintiffs’ claims as a
matter of law leaves open the questadrwhether either party is entitled to summary judgment.
Thomas and Hixson have set forth a sound theory of the constitutional protection to which they
are entitled, based on longstanding Supreme Court precedents anceeoglhized principles
regarding the solicitude owed to indigent people in the criminal justicensySthether that
theory justifies the holding they seek, however, depends on the Radtsy reminds the court

repeatedly—and correctly—that constitutional case law has recognizex fundamental right to
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drive a motor vehicleConceding as muglhe plaintiffs have not framed theinallengeasabout
the right to drive in the abstract, babaut the practical effect of losing that right on other,
sometimes profoundly important interespecifically, he plaintiffs argughat, in Tennessee
losing onés license has substantial destructive effects on both (1) a [muity to obtain
basic seHsufficiency and (2) the governméstability to recoup its debts. The court, therefore,
must survey the undisputed facts befaréo determine if the plaintiffs have so conclusively
established that premiseor Purkey so conclusively refuted-+that summary judgment would
be proper.

i. Judicial Notice of Importance of Driving in Tennessee. The plaintiffs first urge the
court to take judicial notigegenerally,of the centrality of motor vehicle travel to life in
Tennesse. As the court has already dissed, taking at least some judicial notice to that effect is
proper.Rule 201 of the Federal Rules of Evidence permits a court, either by motion of arparty
on its own motionto “judicially notice a fact that is not subject to reasonable didpdause it
either (1) is generally known within the trial coistterritorial jurisdiction; or(2) can be
accurately and readily determined from sources whose accuracy cannot reasonably be
guestioned. Judicial noticepermits a courto acknowledgecertan indisputable foundational
facts aboulife in a jurisdiction such as the region’s geograpkge Tucker v. Outwatef18
F.3d 930, 935 (2d Cir. 1997), its recurring weather conditises,Stephan v. Trangps. Co,

140 F. Appx 340, 341 (3d Cir. 2@), or widely known demographidacts abouits workforce,
see Caulfield v. Bd. of Educf City of N.Y,.486 F. Supp. 862, 885 (E.D.N.Y. 1978)f'd, 632
F.2d 999 (2d Cir. 1980Where appropriate, judicial notice may extend to indisputedakties
of an area’seconomic life—for example, that a state or region lacks a certain induséey,

United States v. Ramire210 F.2d 1069, 1071 (2d Cir. 1990), or that a particular consumer good
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is widely availablesee United States v. Various Articles of Obscene Merch., Schedule No. 2102
709 F.2d 132, 137 (2d Cir. 1983).

By the same principle, a coud permitted to take judicial notice of commonly known
and indisputable facts about a city or region’s transportation infrastruSeee.e.g.Witter v.
Delta Air Lines, Inc. 138 F.3d 1366, 1370 (11th Cir. 1998king judicial notice thatAtlanta
is home to Hartsfield Atlanta International Airport, one of the busiest asrpothe countrs).
Indeed, as Thomasnd Hixson point outcourts have where appropriatespecifically taken
judicial notice of the necessity of motor vehicle travel for certain work or tifies. See
Southerland v. St. Croix Taxicab Ass315 F.2d 364, 367 (3d Cir. 196@)rhe District Court
was entitled to take judicial notice of the fact, as do we, that the Alexander HaAirpamt is
located in a rural part of St. Croix, some miles from the hotels and towns of the isthtichhit
is served by no regular public transptida facilities”); United States v. Lopgklo. 05CR-593,
2007 U.S. Dist. LEXIS 26170, at *13 n.14 (E.D. Pa. Mar. 26, 2Q00Me Court takes judicial
notice that the motel in question is in King of Prussia, Pennsylvania, approximateljye20 m
outside ofPhiladelphia, in an area that is not readily served by public transportation and is
otherwise generally inaccessible without a"3acf. Susman v. N. Star Tr. CB0 N.E.3d 622,
628 (lll. App. Ct. 2015)(“This court, which is located in Chicago, Cook County, may take
judicial notice of the fact that Lake County is adjacent to Cook County and that maplg pe
commute every day from Lake County to work in ChicggdOf particular relevance to this
case, the Supreme Court itself appears to have had H&sitation in observing that
“[aJutomobile travel . . . is a basic, pervasive, and often necessary mode of traiosortat
Prouse 440 U.S.at 662, orin referringto driving as & virtual necessity for most Americans.”

Wooley 430 U.Sat 715.
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“[Claution must be used” in taking judicial notice under Rule 201, in part because
judicial notice can have the effect ofiépriing] a party of the opportunity to use rebuttal
evidence, crossexamination, and argument to attadke assertionat issue.Countywide
Homd] Loans, Inc. v. McDermqt426 B.R. 267, 273 (N.D. Ohio 201QuotingAm. Prairie
Constr. Co. v. Hoich560 F.3d 780, 796 (8th Cir. 2009)). The court notes, however, that no such
deprivationof the chanceto refutea judicially noticed facthas taken place here. Indeed, Purkey
has been given ample opportunity to dispute the importance of driving to life in Tenrseskee
while he has raised a number of evidentiary objectionbabkeffered little to nothing that would
undermine the plairfts’ factual premise.For example, in their Statement of Undisputed
Material Facts, Thomas and Hixsoaiting thirdparty researchposit that “[ij n Memphis,
Nashville, and Knoxville, 72% to 75% of jobs are not reasonably accessible by public
transportatiori. (Docket No. 64  95.) Purkey, in response, objects on the basis of hearsay but
does not deny the fact assert@d.) Thomas and Hixson add thdfijln Nashville, Knoxville,
and Chattanooga, more than twhbirds of workingage residents ¢k access to public
transportation.” 1. § 9%6.) Again, Purkey raises only a hearsay objectioith neither a denial of
the plaintiffs’ factual assertionmor any profferedreason to doubt its general accuradyl.)
Thomas and Hixsothenclaim that 93.4% of Tennessee residents drive to wo(ld. § 97.)

This time, Purkey raises two evidentiary objectieiimit again, he makes no quarrel with the
facts. (d.) This pattern continues for several pages, with Purkey objecting even to such
undeniably commosense statements ‘@4 any indigent people who owe Court Debt and whose
licenses have been revoked under the Statute still need to drive in order to get tchowlk o8
medical appointments(Id. { 106;see id 1 94-106.)Any factual basis for Purkéyresistance

to the plaintiffs’ positions, however, is conspicuously absent.
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None of this is to give short shrift to Purkey’s evidentiary objectenkich the court
will address in more detail belewbut to note that, if Purkey has agyoundon which he
actually disputes the importance of driving in Tennessee, he has had ample opportaisty to r
it. Therefore, while the court will exercise the level of caution appropriate éde 201, it will
do so while noting that Purkey and his counsel have certainly not been blindsided by this issue,
nor have they been deprived of chances to make a case to the contrary.

With the foregoing principles in mind, the court takes judicial notice of the faipwi
First, the court judicially notices that tipeiblic transportation available in Tennessee is widely
insufficient to provide an adequate substitute for access to private motor vemsfettation.
Second, the courjudicially notices that the services, businesses, homes, and workplaces
throughoutTennessee are so geographically diffuse that navigating life in the stdtg amo
foot is impracticable for all but perhaps a few Tennessédngd, the court judicially notices
that a number of obstacles prevent {mootorized transportation, such ascymles, from
providing an adequate alternative to driving in Tennessee, including (1) dremantioned
geographically diffuse pattern of development; (2) the need to travel on i@ermsta highways;
(3) safety concerns associated with using-nmtorized travel in areas without paths dedicated
to that purpose(4) the lack of such dedicated paths on numerous important vattds the
state;and §) the fact that many Tennesseans face physical limitations that would not prevent
them from driving but tat would sharply limit their use of a bicyobe other humaipowered
mode of transportation.

Based on its judicial notice dheseaforementioned fast the court concludes that it is
beyond dispute that, at least as a general propositiorities, towrs, andcommunitiesof

Tennessee are pervasively structured around the use of motor vehicles. Ahgodewbts that
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premise is welcome tattempt torun a day’s worth of errands arural Tennessee county with
no car and very little money. The centrality of motor vehicle travel is, mareoge solely a
rural problem. Even theelatively denseity of Nashville, where the court sits, is deeply reliant
on motor vehicle transport. If any city in this jurisdiction could be expected tedsmably
navigable without driving, it would be Nashviteand the court takes judicial notice that, to the
contrary, Nashville is a city where motor vehicle traieln essential part of ordinary life,
particularly for anyone seeking to maintain or buildremuic selfsufficiency.

There are, of course, limits to what the court can judicially notice. @& cannot, for
example, take judicial notice of the more specific statistical claims offered by Shanth
Hixson, nor can the court ascribe absolute usaigyto the general facts of which the court has
taken judicial noticeThere is no reason, however, for the court to engagfeeipreposterous
fiction that the question of whether driving is central to life in Tennesseeosd&d in mystery.
This isa state of roads, not footpathand those roads, for the most part, are filketth private
and commercialehicles, nobicycles andpublic buses. The court is permitted to acknowledge
as much.

ii. Stipulations. Indeed, the partiéstipulations—though worded cautioushsupport the
court’s conclusion. Purkey stipulates, for example, ,tHdf] or many adult residents of
Tennessee, thebdity to drive is an importanaspect of daily life.” Docket No. 401 41.) He
further stipulateshat “[p]ublic transportation is not avalble in some parts of Tennessdéd.
42). Although those stipulations, in a vacuum, may be frustratingly vague and euphehastic
court’s permissible consideration of background facts about life in the stags theagreed
uponpremisesnore sharply into focus. No testimony is required for the court to understand that

driving is “an important aspect of daily lifdbecause it is how Tennesseans get to work, school,
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supermarkets, doctors’ offices, hospitals, religious services, job interviews, charitable
organizations, polling places, and community activities, among other destinationss Nor
testimony required for the court to know that the “some parts of Tennessee” wpthiaid
transpotation include more than the bottom of the Cumberland River or the top of Mount Le
Conte. The areas without public transportation, or with wholly inadequate public transpprtat
include the homes of many Tennesseans whose rights and desires to erigagetinities of

life are no lesghan those of Tennesseans in the state’s city ceftkesparties’ stipulations,
accordingly, support a holding that the loss of one’s driver’s license works a siabs$tarttship

on the former license holder’'s capgdior selfsufficiency, such that a license revocation would
be counterproductive to fostering an indigent debtor’s ability to pay his debts.

iii. Census Data and Brookings I nstitution Report. The stipulations and judicial notice
available provide a greateal of support for the general conclusion that driving is central to
everyday life and personal salfifficiency in Tennessee. General conclusions, however, can only
take the court so far. Thomas and Hixson have offered a number of more detailed supportin
facts, to which Purkey objects primarily, if not exclusively,emidentiarygrounds. The court,
therefore, must consider the degree to which it can consider those supporting fdloes on
motions for summary judgment.

Thomas and Hixson have offerede declaration of one of their attorneys, Edward
Krugman, purporting to authenticate and summarize supporting evidence(Zjom 2011
Brookings Institutionreport entitledMissed Opportunity: Transit and Jobs in Metropolitan

America (“Brookings Report’}%; and (2) census data regarding the percentage of Tennessee

13 Available at https://www.brookings.edu/research/misgggortunitytransitand-jobsin-metropolitan-
america/
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residents whocommute towork.!* (Docket No. 43.)Purkey objects tdooth sourceson the
groundsthat Krugman, asn attorney for the plaintiffs, is not an appropriate authenticating
witness andhatthe Brookings Reporand the census figures are hearsay.

Purkey is correct that, insofar as there is a reasonable dispute aboutht#m@icitit or
credibility of sourcesa lawyerfor one of the parties would not be an appropriate witness on the
matter—at least ifthatlawyer alsoplannedto appear at trialSeeTenn. Sup. Ct. R. 8, RPC 3.7
(forbidding an attorney to be both advocate and witness at trial unless pursuant toutapart
exception);see alsd.ocal R.83.01(ef4) (“The standard of professional conduct of the members
of the bar of this Court shall include the current Tennessee Code of ProfeBsaepahsibility,
Tenn. Sup. Ct. R..8). That does not mean, however, that Krugman is forbidden from ribiéng
existenceof the census data amitookings Report. The court is capable of taking judicial notice
of the fact that“http://www.brookings.edu’and “http://www.census.gov’are the URLs of,
respectively, the Brookings Institution and the U.S. Census Bureau, and the sources that
Krugman has cited are available on those websitégugman’s citation to those sources,
therefore, is no different from merely mentioning them in a brief and poses no problenthende
Rules of Professional Conduct.

The permissibility of Krugman’'s declaratiomf course does not resolve Purkey’'s
hearsay objections, anthdeed the plaintiffs concede that at least tBeookings Reporis
hearsay. Purkey is mistaken, however, that a hearsay objection is enoughddazhg insulate
him from addressing the facts at issue. Purkey religh@isixth Circuit’'s decision isperle v.

Michigan Department of Correctionr the proposition that “[aparty opposing a motion for

14 Available atU.S. Census BureaCommutingJourney to Work)
https://www.census.gov/topics/employment/commuting/data.fitngl.court notes that the URL for
accessing commuter data has apparently changed since these motions were origifeal|ybloiti this
URL appears, at least as of late March 2018, to contassetine or similar figures.
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summary judgment cannot use hearsay or other inadmissible evidence to geaténa issue
of material fact.”297 F.3d 483, 495 (6th Cir. 200@jting Weberg v. Franks229 F.3d 514, 526
n.13 (6th Cir.2000). Sperle however, was not decided under the current version of Rule 56. As
the Sixth Circuit has more recently explaingukg @appropriate focus under Rule 56, as since
amended, is on the admissibility of a fact at trial, not necessarily the adltysesilthe fact in
the specific form presented at the time of the summary judgment motion:
As amended in 2010, Federal Rule of Civil Procedure 56 provides that parties
asserting a genuinely disputed fact need only “citfe] to particular parts of
materials in the record.” Fed. R. Civ. P. 56(c)(1)(A). It then permits a party to
“object that the material cited to support or disputack €annot be presented in a
form that would be admissible in evidence.” Fed. R. Civ. P. 56(c)(2). Once an
objection is properly made, the proponent must “show that the material is
admissible as presented.ar.explain the admissible form that is anpiaied.”
Mangum v. Repp674 F. Appx 531, 53637 (6th Cir. 2017)Yquoting Fed. R. Civ. P. 56(¢)
advisory comrititee’s note to 2010 amendmensee alsoMount Vernon Fire Ins. Co. v. Liem
Constr., Inc, No. 3:16CV-00689, 2017 WL1489082, at *3 (M.D. Tenn. Apri26, 2017)
(Crenshaw, J.Jacknowledging that the court, on a summary judgment motion, may consider
evidence presented in hearsay fafnthe evidence can be reduced to admissible form at trial);
Wilson v. Stein Mart, IncNo. 3:15CV-01271, 2016 WL 4680008, at *2 (M.D. Tenn. Sept. 7,
2016)(Nixon, S.J.) (same)effrey W. Stempeét al, 1156 Moorés Federal PracticeCivil §
56.91 (2018)“Although the substance or content of the evidence submitted to support or dispute
a fact on sumnrg judgment must be admissible . .the material may be presented in a form
that would not, in itself, be admissible at tfigl Charles Alan Wright & Arthur R. Milleet al,
10A Fed. Prac. & Proc. Civ. § 2721 (4th e@dJhe court andhe parties have great flexibility

with regard to the evidence that may ised in a Rule 56 proceedingc); Celotex477 U.Sat
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324 (“We do not mean that the nonmoving party must produce evidence in a form that would be
admissible at trial in ordeotavoid summary judgmefi.

Purkey’'s objectionpremised on the fadhat theBrookings Reporis hearsay are not
objections that the facts thereioahnot be presented in a form that would be admissible in
evidence’ as required by Rule 56(@).'® The court notes, however, th&dging a simple
hearsay objection is consistent withe ordinary practice ofmost litigants in thisdistrict
Addressing evidentiargbjectionson summary judgment through such a procedure is frequently
sufficient, either becae the ultimate evidentiary issue at trial is obvious or because reliance on
the specific fact at issue is unnecessary for resolution of the relevamnmibte pending
summary judgment motions, however, do not yield such an easy resoluticordingly, the
court is inclined to hold tsemotions in abeyanceith regard to Count Ipendingeither (1) a
more cooperative effort between the parties at reaching reasonable,-gveestipulations
regarding the underlying facts or (2) the filing of supplemental boefe/hether the facts cited
by the plaintiffs and found in the Brookings Repar someroughequivalentor substitutecan
be presented ia form that would be admissikéétrial.

Thomas and Hixson do nadfter all,ask the court to accept tleatire Brookings Report,
in toto, as indisputable. Rather, they identify a few singdpects of the authors’ conclusiens

mostly straightforward statistical claims about Tennessee commuhitias are relevant to this

15 As Thomas and Hixson note, it is debatable whether Purkey’s practice of lodigiegtiary objections
alone, without addressing the facts asserted, fsllihe letter of the court’s local rules. UndRule
56.01(c) “[a]ny party opposing the motion for summary judgmenist respondo each fact set forth by

the movant by either (greeing that the fact is undisputdd) agreeing that the fact is undisputed for
the purpose of ruling on the motion for summary judgment aml (i) demonstrating that the fact is
disputed’ Local R 56.01(c)(emphasis addedMoreover, “[e]lach disputed fact must be supported by
specific citation to the recordld. Purkey, however, has not taken any position on whether he disputes
the unddying facts, nor does he rely on specific citations to the record in his respbnany event,
because the couwtill order supplementastipulations andriefing onthis issug it need not determine
whether Purkey fully complied with Rule 56.01(c).
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case. $eeDocket No. 64 {1 94€6.) The Brookings Report, in turn, fairly transparent about its
methodology and many of the sources on which it relies are publicly available, sucinag
authorities’own route and schedule informatio8eeBrookings Report at-%, 29-34. It is not
difficult, then, to foresee how the facts cited by the plairtiffs comparabldacts conveying
similarly supportive background informati@bout specific Tennesseenamunities—could be
admissible at trial, either through an author of the Brookings Report, if availabmnerather
knowledgeable witness. Accordinglif, the partes truly are unable to agree upon the facts
necessary for full consideration of the plaintiffs’ clainise court will permit Thomas and
Hixsonto file supplemental affidavitand statements of undisputed fastablishing how, if at
all, they would antipate introducingspecific factuakupportregarding the necessity of driving
to Tennesseans

Further briefingmay also be helpful on the census daw currently presentedf the
parties are unable to agree on what that data ¥éiis regard to the raw data itself, Purkey’s
hearsay objection is unavailing, because Rule 201 generally permits theoctake judicial
notice of “public records and government documents available from reliable sources on the
Internet.” U.S. ex rel. Dingle v. BioPort Corp270 F. Supp. 2d 968, 972 (W.D. Mich. 2003).
Official publications of public authorities, moreover, are self-authemigathder Rule 902(5) of
the Federal Rules of Eviden&ee Fair Hous. Ctr. of Sw. Mich. v. HuNb. 1:09€V-593, 2011
WL 710666, at *3 (W.D. Mich. Feb. 23, 201’Publications of the U.S. Bureau of Census are
selfauthenticating. ..”). Although parties might dispute the analysis of census figures or even
the methodology by which a census was conducted, the court knowsredsumable basis to
dispute that the U.S. Census Bureau’s published data is itself an accuratentafioesef the

census or censuses taken.
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Thomas and Hixson, however, do not rely solely on the data in its raw form, boinalso
their complation and tabulation of figures from that data to represent the percentages of
residents in a number of Tennesssstropolitan areawho drive to work. (Docket No. 43 %6
10.) The plaintiffs argue that their tabulations admissibleunder Rule 100&®f the Federal
Rules of Evidence, which permits a party to use “a summary, chart, or calcutapoove the
content of voluminous writings, recordings, or photographs that cannot be conveniently
examined in court Alternatively, the plaintiffs suggest that their tabulations can be considered
as a Rule 611(a) pedagogical deviee United States v. Brai39 F.3d 1104, 1111 (6th Cir.
1998).Given thevoluminous nature of the census data, it seems to the court that a Rule 1006
summary would be appropriate. “[SJummaries admitted as evidence under Rulentd@éver,

“must fairly represent and be taken from underlying documentary.pféomez v. Great Lakes
Steel Div., Nat. Steel CorB03 F.2d 250, 257 (6th Cir. 198@)he caurt’s consideration of this
matter would therefore be aided by Purkey's setisglehis evidentiary gamesmanship and
weighing in on whether the plaintiffs’ summary is accurate. In other words;otlm invites
Purkey to check the plaintiffs’ math rathtean looking for ways to avoid ilf, then, the parties

are truly unable to reach an agreement regarding the plaintiffs’ numberxutievill require
additional briefing on the degree to which the numbers presented in paragraphrigrofKs
declarsion are admissible as a Rule 1006 summary or, in the alternative, a Rule 611(a)
pedagogical device. While Purkey is fredddge orreiterate any evidentiary objections he likes,

he will also be required to take an affirmative position on the accuradieoplaintiffs’
calculations, with an adequate and thorough explanation of any grounds for disputing those

calculations or risk the court’s taking the plaintiffs’ calculations as concedad plaintiffs, in
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turn, will be ordered to make good faith efforts to assist Purkey’s counsel in and@ngthe
plaintiffs’ tabulationmethodology.

Counsel for the parties caand presumably willuse their best litigation judgment
regarding how to go about tk&pulations andbriefing ordered. The courtnotes, howevethat it
fails to see why any party would wish to draw these proceedings out by beimgpioera or
willfully obtuse about the basic fact that driving is a central part of ordilifarjor most adult
Tennesseans who are capable of operating tarmvehicle, particularly those who wish to be
economically setsufficient The court has taken judicial notice of that fact generally, and it has
little doubt thatadditioral facts are discoverable and admissible that would provide more
detailed supportor the general propositionit is difficult to imaginewhat would be gained by
holding a trial solely for the purpose of hauling in withnesses to authentiadiessand confirm
simple calculationsall to form an evidentiary record in support of a premise that any person who
lives in Tennesseecan see is true. It would seem to the cadimdt resolving this case
expeditiouslywould be better furthered by agreeing upon the basic, indisputable facts and
focusing on the area of the parties’ actual meaningful disagreement: thansebst the
governing constitutional lawin any event, for the aforementioned reasons, the court will hold
the parties’ motions for summary judgment in abeyargarding Count I, pending the requested
supplementalstipulations andbriefing, which the court will outline in greater detail in the
accompanying order

2. Count 11

a.James v. Strange

Because Count llllike Count l,involves theEqual Protection Clausthe court will turn

to it next Count Il targets the same features of Tennessee’s system as Count anbwat fr
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different angleRelying largely on the Supreme Cdsrtlecision inJames v. Strange&l07 U.S.
128, Thomas and Hixson argue tkattion40-24-105(b)denies equal protectidoy subjecting
people holding court debt to a significantly harsher collection and enforcementestam
Tennessee allows with regard to people holding private debt. In other words, whii IC
compares the difference between the’fatveatment of indent court debtors and namdigent
court debtors, Couritl turns to the difference between the lavireatment of court debtors and
its treatment oprivatedebtors. Much of Purkéy argument follows the same path he took with
Count I. He argues that this scheme is governed by rational basis review théhgtates laws
should survive.

Strangeinvolved a Kansas statutory scheme for recouping amewpendedy the state
on counsel and legal services provided to indigeiminal defendants pursuamb the states
obligations undeGideon v. Wainwright372 U.S. 3351963).Strange, 407 U.S. at 128Any
time a sum was expended, it was promptly recorded as a debt of the defendamtebthat
“bec[ame]a lienon the real estate of defendaand could‘be executed by garnishment or in
any other manner provided by the Kansas Code of Civil Procéddreat 131. The defendant
debtor, however, was ndaccorded any of the exemptions provided by [the Kansas Code of
Civil Procedure] for other judgment debtors except the homestead exemjation.”

The Strangecourtconsidered Kansascheme pursuant to a deferential standard, looking
only to “whether[the law] is based on assumpt®rscientifically substantiatédld. at 133
(quotingRoth v. United States354 U.S. 476, 501 (1957) (Harlan, J., concurring in the jgsult
Indeed, even th@ohnsonmajority has conceded th8trangés “text appeared to apply rational
basis review 624 F.3dat 749 Under that standard, the Court struck 8sheme down,

observing that thetate may notimpose unduly harsh or discriminatory terms merely because
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the obligation igo the public treasury tiaer than to a private creditdrid. at 138 The Court

took particular issue with the fact that, by eliminating almost all exemptions, Kaasgas h
subjectedcriminal defendantlebtors to a regime that struck at their core resources. The Court
explainedthat the protectionghat had been removed weraesintended toersure that even
debtorsfacing an overwhelming civil judgment would not hadkeir resources wholly wiped out

by debt collection effortsFor example:

Of the [exemptions available to a civil judgment debtor], none is more important

to a debtor than the exemption of his wages from unrestricted garnishment. . . .

Kansas has. . perceived the burden to a debtor and his family when wages may

be subject to wholesale garnishment. Consequently, under its code of civil

procedure, the maximum which can be garnished is the lesser of 25% of a

debtors weekly disposable earnings or the amount by which those earnings

exceed 30 times the federal minimum hourly wage. No one creditor may issue
more than one garnishment during any one month, and no empiogge
discharge an employee because his earnings have been garnished for a single
indebtedness.
Id. at 135-36. The Court recognized thatlenying] protections such as these to the once
criminally accused is to risk denying him the means needed to keesglhand his family
afloat” 1d. at 146.

Strange unlike Griffin, does not have a novekaworth of later Supreme Court opinions
explaining precisely what the lower courts should construe it to mié@nCourt did revisit the
issue, however, ifruller v. Oregon 417 U.S. 40 (19740regon, like Kansas and a number of
other states, had adopted a statutory scheme pursuant to which the state soughérndhecov
costs of counsel from defendantsn Oregons case, only convicted defendartsho had been
indigent at the time of their prosecutions and had relied onfstaded appointed counsel. Quite
unlike the Kansas scheme at issue Sttange however, the Oregon recoupment statutes

categorically applied only to a person wHwas] or [would, in the future]be able to pay the

amounts owed417 U.S.at 45 (quotingOr. Rev. Stat. 8 161.665(3)).As interpreted by the
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Oregon courts,'no requirement to repajgould] be imposed if it appepad] at the time of
sentencing thdthere [washo likelihood that a defendant’s indigency [would] erdd.”(quoting
State v. Fuller504 P.2d 1393, 1397 (19J3The Oregon statute, therefore, Waslite clearly
directed only at those convicted defendants Jere] indigent at the time of the crimah
proceedings against them but who subsequentlyjegithe ability to pay the expenses of legal
representatiofl.ld. at 46. As the Court put it:
Defendants with no likelihood of having the means to repay are not put under
even a conditional obligation to do so, and those upon whom a conditional
obligation is imposed are not subjected to collection procedures until their
indigency has ended and nimanifest hardshipwill result. The contrast with
appointment-ofzounsel procedures in States without recoupment requiremsents
thus relatively small: a lawyer is provided at the expense of the State to all
defendants who are unable, even momentarily, to hire one, and the obligation to
repay the State accrues only to those who later acquire the means to dwsb wit
hardship.
Id. (footnote omitted).The Court, applyingstrange upheld Oregaors statute. In so doing, the
Court reiterated that what it hawund objectionable about Kansascheme was thathe
“elimination of the exemptions normally available to judgment delgarbodie[d]elements of
punitiveness and discrimination which violate the rights of citizens to equal émetatmder the
law.” Fuller, 417 U.Sat 47 (quotingStrange 407 U.S. at 142.) Concurring in the judgment,
Justice Douglas stressed that the reason the statute survived was thdtbiedradgtringently

narrowed’ 417 U.S.at59 (Douglas, J., concurring in the judgment).

b. Section 40-24-105(b)’s Protection of Indigent Debtors

Strangedoes not require that all debt be recouped by the same mechanisms, or even by
equally effective mechanismSeeStrange 407 U.S. at 138‘(We recognize, of course, that the
Statés claim to reimbursement may take precedence, under appropriate circumstagictd® ov

claims of private creditors and that enforcement procedures with respect teeptdgmed not
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be identical). What Strangedoes provide, however, is a firm commandtth states uniquely
harsh treatment of a class of indigent debtors cannot be carried tswahn discriminatory
fashion”that it“blight[s] . . .the hopes of indigents for saltifficiency and selfespect. Id. at

142-43. The question, then, is whettiet is the case here.

In Tennessedjnes, costs, and litigation taxes can be collected through the same basic
mechanisms as a civil judgmefeeTenn. Code Ann. § 424-105(a), (c), (f) Kansas also took
its system of ordinary civil collections as its baseline, but ran afoul ofCdmstitution by
subtracting a number of protections that would have been unigqeslgssary for the very
indigent or recently indigent debtors to which its statute applied. Tennesdea tdifferent
route, albeit one that, Thomas and Hixson argue, took it to much the same destiviatozras
Kansas took away protections from its ordinary scheme, Tennessee heaped on atiditsoofl
coercior—most notably, thdoss of a drivés license. While the structure of the schemes is
different, the effect is the same: one particular type of debtor is singled out fgmaereniquely
capable of drivinghose debtormto, or further and more inextricabigto, poverty.

Indeed,acknowledgment of the unique constitutional hazards of such a systeastha
court has notedbe found in the opinion of thdohnsonSixth Circuit majority. Johnson
distinguished the Kansas debt schefrmm Tennesseés reenfranchisementchkeme on the
ground thatJohnsoninvolved a ‘mere ‘statutory benefit” whereas Strangeimplicated the
debtors ability to “support[]] himself and his family. Johnson 624 F.3dat 749 (uoting
Harvey, 605 F.3d at 1079Strange 407 U.S. at 135 That distinction, theJohnsonmajority
explained, was wh$trange despite facially being a case of rational basis revie¥gct applied

a somewhat more demandiognsideration of the factors involved.
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Here, the statute at issue, like the onelahnson threatens serious financial harm to
those who run afoubf it. The court does not need to repéatlengthy discussion above to
establish that taking a perserdriver’s license away is, like Kansascheme of unlimited
garnishment, a threat to the dets basic subsistenc®ltimately, then,the formal differences
between Count | and Count Qive way to substantial practical overlap. Although the theories
undergirding each differ, both hinge on just how severe a sanction the revocaitinerfse s
and just howgreatlyit harms the debtos basic subsistence or ability to build economic-self
sufficiency. For that reasothe court will likewise deny Purkeyt®otion to dismiss with regard
to Count lll and hold the motions for summary judgment in abeyance pending the requested
supplemental stipulations abdefing.

3. Count I1

In Count Il, Thomas and Hixson challenge not the substance of thes setecatio
scheme, but the way it is carried owpecifically, that a person facing revocation is not afforded
notice and an opportunity to contest the facts underlying the TESHSocation before that
revocation goes into effect. Purkey does not dispute thast#tés revocation of a perstm
driver's licenserequires it to afford the minimal protections of due procsskey argues,
instead, that the stateprocedural due process obligation is satisfied by a combirgtidn the
original due process afforded at the time of debtor’s conviction(2) the fact that TDSHS
sends notices informing debtors of their revocations, and (3) that a debtor wived#iat his
license was revoked in error because he had, in fact, paid his court debt canesemk af his
records from TDSHS.

A driver's license, once issued, ‘isot to be taken away without that procedural due

process required by the Fourteenth AmendrieBell v. Burson 402 U.S. 535, 539 (1971)
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(citing Sniadach v. Family FinCorp, 395 U.S. 337 (1969)Goldberg v. Kelly 397 U.S. 254
(1970)).What due process requires, however, varies depending on the nature of the scheme at
issue.Even in a case where all involved agree that a person was entitled toodasspithere
may still be disagreement abditow much process is dtieShoemaker v. City of Howell95
F.3d 553, 559 (6th Cir. 2015). Determining precisely wiratessa persons entitled to in a
particular situatiomequires the consideration of a number of factors:
[1] the private interest that will be affected by the official action; [2] the risknof
erroneous deprivation[;] . . [3] the probable value, if any, of additional or
substitute procedural safeguards; and [4] the Governmigrerest, including the
function involved and the fiscal and administrative burdens that the additional or
substitute procedural requirement woaldail.
Id. at 559 (quotingvathews v. Eldridge424 U.S. 319, 335 (1976)
The Supreme Coug casesn this areaestablish thata driver facing suspension or
revocation of his license entitled to a praleprivation hearingn some—but not al—situations
In Bell v. Bursonthe Supreme Court concluded that an adequatedepeivation hearing was
required under a Georgia law pursuant to wHittle motor vehicle registration and driler
license of an uninsured motorist invety in an accidehtwas “suspended unless he fesi
security to cover the amount of damages claimed by aggrieved parties in reploetaatident.
402 U.S.at 535-36 The state allowed a motorist an administrative hearing prior to the
suspension, but that hearing did not consider issues of liability or idudit 536. Accordingly,
an uninsured driver who was wholly innocent in an accident could nevertheless havenbeés lice
suspended for failing to post bond in the amount of the claimed damages of another party
involved—indeed, possibly the party who was adyua fault—without ever having a hearing in

which he could deny his liabilityd. The Court held that the statute deprived a driver of due

process and that, although a driver was not entitled to a full determination otylibkilore
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facing a requirentd to post bond or face suspension, he was at least entitlédlébeamination
whether thergwas] a reasonable possibility of judgments in the amodiaisned being rendered
against him. Id. at 540.

In Dixon v. lllinois however,the Supreme Counnade clear that a prsuspension
hearing is not required in all situations. 431 U.S. at 115. Under the scheme at iBsx@njn
lllinois had “established a comprehensive system of assigning ‘points’ for various kimnaiof
offenses, depending on severity, to provide an objective means of evaluating droondst
Id. at 107. Pursuant to the stateegulations, a driver faced suspension or revocation, without a
pre-action hearing, if he amas$ a qualifying number of pointsd. at 108. The state did,
however, provide for notice concurrent with tieeocation oisuspension, followed by a right to
a full evidentiary hearing on the statedecision.ld. at 109. Applying the aforementioned
Eldridge factors, the Court concluded that no-geprivation hearing was required. The court
explainedthat, in light of the fact that Illinoisscheme permitted exceptions based on hardship,
the private interest at issue wasot so great as to requifthe Caurt] ‘to depart from the
ordinary principlefthat] something less than an evidentiary hearing is sufficient prior to adverse
administrative actiofi. Id. at 113 (quotingMathews 424 U.S. at 343 Moreover, although it
was possild that a person might face an incorrect suspension due to a clerical errork thie ris
an erroneous deprivation was ultimatélyot greaf’ becauserevocation decisions [were]
largely automati¢. Id. Finally, the Court noted th&substantial public intes# in ensuringthe
administrative efficiency of a scheme dedicatetstafety on the roads and highways, and in the
prompt removal of a safety hazdrdd. at 114. The Court concluded that it was this last factor,
the presence of a public safety isstinet particularlydistinguished the case froBell. lllinois’

denial of a preleprivation hearing was permissible, in part, because the statute at issue was
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“designed to keep off the roads those drivers who are unable or unwilling to respeatuliest
and the safety of othefdd. at 115.

Purkey urges this court to trdaixon as wholly determinative of TDSHS obligations at
issue in this case. That argument, however, ignores the fact that the factibhretli@tpreme
Court appears to have consideregsinmportant irDixonis entirely absent here. The scheme in
Dixon was targeted at drivers who had amassed traffic offenses that could giveo rés
reasonable inference that they were significantly more likely than the averagr to pose a
risk to public safety if allowed on the road. In contraspeason can find himself facing a section
40-24-105(bYyevocationdespite a spotless, or even exemplary, driving record. Despite Paurkey
repeated attempts to ground Tennesseevocation scheme in tlstatés power to police the
safety of its highways, he has demonstrated no basis for concludingdtinagravho cannot pay
his courtdebtis any more of a risk to the drivers around him than a driver whdSesmion40-
24-105(b)is not about safety; it is about payment. In that regard, it is more like the saheme
issue inBell. Ultimately, though, Tennesseeolicy of revoking drivés licenses based on court
debt does not analogize perfectly to the laws at issue in either case. Whethver dadirg
revocation is entitled to a pdeprivation hearing must depend on a consideration of the
particular rights, interests, and underlying evidentiary issues implicated he

The facts and briefing currently before the court leave a certain amaoamibajuty with
regard to how, exactly, TDSHS processes initial revocations for failure toopatydebtin his
Replyin support of his Motion for Summary Judgment, Purkey writes:

Plaintiffs are incorrect that the State revokes drs/éicenses with no notice’

Although Section 105(b) does not require -preocation notices, the

Commissioner is required g&end notice at the time of revocati@eeTenn. Code

Ann. 8 5550-504(h). Further, suctrevocation . . . shall not take effect until ten
(10) days aftenotice has been sent to the last known address of the dioer.”
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(Docket No. 88 at 1819.) This language, as far as the court can tell, stateswhiée section 40-
25-105 does noitself require prerevocation notice, another statute, sectiorb8%®(h) does
requirenotice, after which the revocation canttake effect’for ten days. Under that statute:

Notwithstanding any other law to the contrary, revocation or suspension of a

license shall not take effect until ten (10) days after notice hasskaéto the last

known address of the driver. The notice requirement in this subsection (h) shall

not apply to a driver whose license has been revoked or suspended by a court of

competent jurisdiction or who has surrendered the license to the court.

Id. The relevant section of PurkeyReply, however, does not actually cite to any portion of
either partys Undisputed Material Facts or Responses thereto in order to support the contention
that TDSHS actualldoeswait ten days for its revocations to go ietifect.

The crux of this discrepancy appears to be Puskdigtinction between when his agency
changes a drivés “statu$ and when the revocation of the licenséaffective” Purkey admits
that “the Department revokes a persordrivefs license on the same day that it receives
notification of noapayment from the coutt(Docket No. 64 § 28.) However, Purkey also claims
that, “while revocation is effective as of the date that notificatiofsest] to the driver by the
Department, the Department doeot change the status of the drigdicense for a period of 10
days in order to allow the driver to receive notification from the Departin@ucket No. 64 1
28.) This distinction, though, does not appear to reflect what Purkey now admits he igdound
do pursuant to section &®-504(h), which makes no mention of thstatu$ of the drivets
license, only when the revocatioshall . . . take effect.

In any event, the court need not dwell too long on this confusion, because Count Il
survives, for ow, regardlesswhether TDSHS actually waits ten days for a revocatioiake

effectmight becomea key issue, if Thomas and Hixson ultimately fail to prevail on Gduard

II1. If they do prevail on Counts | andll,I however, the fact that they havetrmeen afforded
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procedural due processll be aforegone conclusion, because they Wwdlve been, as a matter of

law, entitled to an opportunity for a hearing that they have not been affividedover, the
guestionof what type of hearing might be necessary wiévitably hinge on the outcome of
Counts | and Il, because the substantive nature of the rights and facts at issue affects the
application of theeldridge factors The court, accordingly, will deny Purkeyisotion to dismiss

with regard to Count II, and will add, to its requested briefing, that PurkeyycllDSHS’s
practices regarding whether a driver’s license is considered revoked fenthays following

the agency’s sending a notice letfEne motios for summary judgment will be held in abeyance

in full.

C. Class Certification

Thomas and Hixson seek certification of a class defined[a@d persons whose
Tennessee drives licenses have been or will be revoked pursuatitestatute and who, tdite
time of the revocation, cannot or could not pay Court Debt due tofithemcial circumstances.
(Docket No. 1 1 93.) Purkey argues that Thomas and Hixson are not entitled tocatiertifof
their class forfive reasons: (1) they have failed to produappropriateevidence sufficient to
meet their burden under Rule 23; (2) they cannot satisfy the numerosityereguirbecause
they have not demonstrated what portion of people with revoked licenses are indigent; (3) they
cannot satisfy the commonalitgquirementbecause the population of drivers with revoked
licenses involves substantial variation in the issues and postures presenteth bhydevidual
case; (4) they similarly cannot satisfy the typicality requirement becBus@as and Hixson
provingtheir own right to relief would not necessarily estabtishright torelief of others; and
(5) they cannot satisfy Rule 23(b)(2) becatlssy cannot identify a form of injunctive relief that

would be applicable to the class as a whole.
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1. Reliance on Statement of Claudia Wilner

Purkey objects tohe plaintiffs’ reliance, in their motion for class certification, o2&
U.S.C. § 1746 declaration of Claudia Wilparhich addresses. number of foundational facts
regarding their proposed class and Tennéssszheme for revoking driverlicenses for court
debt. (Docket No. .) Wilner is one othe plaintiffs’ lawyers and Purkey asks the court to
strike her declaration on the ground that Wilner has inappropriately profferselfhas a fact
witness in aase where she is also serving as counsel.

Under Tennesség Rules of Professional Conduc¢{a] lawyer shall not act as an
advocate at a trial in which the lawyer is likely to be a necessary witness” umessf three
enumerated exceptions applies. feBup. Ct. R. 8, RPC 3.7(aee alsd.ocal R.83.01(e}4)
(“The standard of professional conduct of the memddetise bar of this Court shall include the
current Tennessee Code of Professidtesponsibility, Tenn. Sup. Ct. R.”8 As Thomas and
Hixson point out, Rule 3.7(a)at least by its texispecifically applies to activityat trial’ and
does not directly address preliminary stages such as a motion for claggaterti
Nevertheless, Rule 3.7(a) may be implicated by these earlier proceetliagsaitorneys
activities or statements are such that they would makélikety to be a necessary witnéss
when the time for trial arrives.

Nothing in Wilnets statement raises such an issue here. For exaasptbe court has
already notedRule 3.7(a) expressly permits an attorney to providstimony relding] to an
uncontested issueTem. Sup. Ct. R. 8, RPC 3.7(a)(Beveral of the facts attested to by el
fall clearly within that exception. For example, Wilner attests that olyo¥the people whose
licenses were revoked from July 1, 2012 through June 2, 2016, have had their licensas$ restor

(Docket No. 63 1111-13.) Purkey has since stipulated to that fact. (Docket No. 40 { 44.) Other
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of Wilner's claims are merely citations materials put out by the State of Tennessee itself. For
example, she cites the Tennessee Department of Corteatvon figures regarding the number
of people released by the state from jail or prison in Fiscal Year-26183,987 and the
average time servedl.67 years). (Docket No.26Y M.) SeeTenn. Deft of Corr., Statistical
Abstract: Fiscal Year 2016 30 (Oct. 2016)‘[P]ublic records and government documents
available from reliable sourceare generally appropriate for judicial notit&S. ex rel. Dingle

270 F. Supp. 2ét 972. Wilner's citation to those statistics is, therefore, little different than
simply citing them in a brief. Still other of Wilner statements bear on issues related to her
representation of her client and fall within BW@.7(aj2)' s exception fof'testimony reldtng] to

the nature . . of legal services rendered in the ca¢8ee, e.g.Docket No. 63 11 +2, 25.)

Wilner does draw the coust attention to a handful of thigharty sources related to the
prevalence opoverty among people with criminal recordi&l. ( 16 (citing Rebecca Vallas &
SharonDietrich, One Strike and Yore Out: How We Can Eliminate Barriers to Economic
Security and Mobility for People with Criminal Recor@l§2014) The Pew Charitable Trusts
Collateral Costs: Incarceraticis Effect on Economic Mobilitf2010) Joan Petersiliayvhen
Prisoners Return to the Community: Political, Economic and Social Consequ&srgsncing
& Corrections, Nov. 2000, at ¥If Wilner were planning to testify at trial regarding the
credibility and contents of those reports, it would indeedylipese a problem under Rule 3.7(a),
as was discussed regarding the Brookings Regaotter Unless Purkey disputes those reports
very existence, however, Wilisrmerely informing the court that the reports have been
published is not fact testimony on a contested issue. In any event, the court degsarthose

third-party reports for its certification decision.

16 Available at https://www.tn.gov/content/dam/tn/correction/documetatiscal Abstract2016. pdf.
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The few bits of Wilneis attestation that arguably beam contestable fagal issues
merely involve Wilners drawing simple inferences from thew and theuncontested facts
presented.For example, Ms. Wilner speculates about the feasibility of a court tebtor
repayment of court debt while he is still incaeted. (Docket No.-8 § 13.) Insofar as these few
statements amount to factual assertions, the court finds them unnecessasivitogrése issue
of class certificatiorand finds that they do not establish that Wilner is likely to be a necessary
witnessat trial Purkeys request that Wilngs statement be stricken is, therefore, denied.

2. Numerosity

Purkey argues next that Thomas and Hixson cannot establish that their proposed class i
sufficiently numerous to warrant certification under Rule 23. Purkey conteategrom July 1,
2012, to June 1, 2016, TDSHS revoked 146,211 deveaenses for failure to pay fines, costs
and/or litigation taxes and restoredly 10,750 (Docket No. 64 { 106708; see alsdDocket No.

40 11 4344 (stipulating to statistics)). He argues, however, that there is no way to know how
many of those people weradigent. Thomas and Hixson, laegues, have therefore failed to
demonstrate numerosity.

Rule 23(afl) requiresthat the class be so numerous that joinder of all members is
impracticable. Although there is no strict numerical test, substantial numbeiby ssuisfy the
numerosity requiremeniGilbert v. Abercrombie & Fitch Cp.No. 2:15cv-2854, 2016 WL
4159682.at * 4 (S.D. Ohio Aug. 5, 2016) (citinQaffin v. Ford Motor Cq.458 F.3d 549, 552
(6th Cir. 2006)).* There is no magic minimum number that will breathe life into a ¢l&assso
v. CVS Pharmacy, Inc201 F.R.D. 291, 294 (D. Conn. 20(#&uotingJones v. CCHLIS Legal
Info. Servs.1998 WL 671446, *1 (S.D.N.Y. Sept.28, 1998)). Plaintiff must show some evidence

of or reasonably estimate the number of class members, and, in assessing nynieraurt
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may make common sense assumptions withaiinted for precise quantification of the class.
Id.

Purkey is correct that Thomas and Hixson have not put forth evidence that would allow
the court to know precisely how many of the people whose tsilieenses were revoked are
indigent. However, the exact number of class members need not be pleaded or primred
class to be certified, as long as the class representatives can show that wamotterbe
impracticable.Golden v. City of Columbugi04 F.3d 950, 96%6 (6th Cir. 2005)(quoting
McGee v. EOhio Gas Cq.200 F.R.D. 382, 389 (S.D. Ohio 2001)). Facts, common sense, and
the basic features of the statutes at issue all dictate that there is little doubt thaththatse
here. Tennesske own Administrative Office of the Courts has writtemttht is “generally
agreed that approximately 75% of those being prosecuted by the district attorheye wil
indigent” for the purpose of providing counsel. Tenn. Adn@itifice of the CourtsTennessés
Indigent Defense Fund: A Report to the 107nnessee General Assemhi§ (2011)Y
Although one can debate the degree to which that number would translate to iefligehe
purpose of paying court debt, it establishes a reasonable baseline for consitiering
pervasiveness of indigence in the Tennessee criminal justice sydteeover, the nature of
Tennessee’s scheme is that every person who cannot pay his court debt willvéaetioe
unless he happens to receive some form of discretionary relief from aToueny that there
are a substdial number of indigent debtors facing revocation, then, is essentially to deny that
indigent debtors exist at altor, at the very least, to assume, based on no evidence, that all or
virtually all of those debtors have received relief that is, by its @mmg, wholly discretionary.

Such a possibility strikes the court as decidedly implausible.

17 Available at http://www.tsc.state.tn.us/sites/default/files/docsiadigent_defense_fund_report.pdf.
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Moreover, @ Thomas and Hixson point out, their class would be sufficiently numerous
even if only a small percentage of the people whose licenses have been tauoé@dut to be
indigent. Indeed, if only one percent of the people whose licenses were revoked and never
restored were indigenthen therewould still be over 1,300 class membeRurkeys own
speculation on this point tends actuallystgport the position of the plaintiffBurkeyspeculates
that, although Thomas and Hixson suggest that most of the people whose licensegokete re
pursuant to section 40-24-105(b) were indige}ilt fs just as likely, based upon the proof before
this Court athis stage, that a majority of those revocations involved individuals with the means
to satisfy the outstanding surhgDocket No. 67 at 7.But even if a bare majority of those
people are naindigent, that still leaves a class of tens of thousands. Even in Pudaynter
hypothetical intended to ward off certificatidhgen,the plaintiffs’class is sufficiently numerous.
The court will not deny certification for failure to satisfy Rule 23(a)(1).

3. Commonality and Typicality

Purkeys lattertwo objections undeRule 23(a)raise the same issueom different
angles. Thomas and Hixson are two particular defendants, facing indigency foouei
specific reasons, required to pay court debt in two particular counties. Tenmesgeeer has
numerousjudicial districts courts, and clerksoffices which deal with a wide array of
defendantsThe practices for assessing and dealing with court debt may welswasyantially
from county to county, from judge to judge, and from case to case. The questionssie(l ari
do all of the indigent people facing or living with revocations truly suffer a commoty;jod

(2) aretheinjuriesof Thomas and Hixson truly typical of those injuries?
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a. Commonality

Purkey is correct that Thomas and Hixs®ek to assert claims for a diverse claks
plaintiffs. The commonality requirement, however, does not simply call for the court &l list
the traits that can be ascribed to the various class membertalgndip the differences.
“Commonality refers tocommonality with regard to the specific claims assertearder for
the court to certify the class under Rule 23, the class memtlans must depend upon a
common contention of such a nature that it is capable of-aliaesresolution In re Whirlpod
Corp. FrontLoading Washer Prods. Liab. Litigr22 F.3d 838, 852 (6th Cir. 2013¥)ariation in
the ancillary details of the class memberases is insufficient to defeat certification, as long as
“[i]t is unlikely that differences in the factual bac&gnd of each claim will affect the outcome
of the legal issué.Bacon v. Honda of Am. Mfg., In&70 F.3d 565, 570 (6th Cir. 2004juoting
Califano v. Yamasak#42 U.S. 682, 701 (1979)).

The claims of all the plaintiffs in this case share at least damral questions: (1)
whether Tennessee can revoke a dissdicense for failure to pay court debt without the
opportunity to establish that the debtor is entitled to an exception based on his indiger{2¢; a
what minimum procedures the state musoraffa debtor facing revocation. As the court has
already discussed, those teypestionsmplicate a number of legal and factual sssueswhich
will also be shared by the class. Moreover, while the individual cases of the diffeasst cl
members may vargubstantially, those variations are immaterial to the categorical right that
Thomas and Hixson have asserted. If Thomas and Hixsowcadstdheir net more widely and
sought to litigate the general fairness of Tennesssgstem of court debt, Purkey mide
correct that the substantial amount of local and -bgssase variation would make class

certification impossible. Thomas and Hixson, however, are not asking the court ilecdhs
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constitutionality of every debt assessmettllection effort or clerk's office policy. They
complain of a specific injury: the revocation of a persadrivets license for nonpayment of

court debt without the opportunity to demonstrate that the person is entitled to anoextrepti
revocation based on his indigence. That injury is common throughout the proposed class, as are
the questions of law and fact underlying it.

Purkey arguesextthat Thomas and Hixson cannot establish commonality, because the
various members of the class pose different safety risks if allowed on the eatidn31024-
105(b), however, has nothing to do with safety risk. Tennessee has other provisitims for
revocatian of driver’s licenses for reasons related to safege, e.g.Tenn. Code Ann. § 550-
501(a)(1) (calling for revocation based on conviction for vehicular homidiagy) (calling for
revocation based on conviction for driving under the influenddle only reason anyone loses
his license pursuant to section-2@-105(b) is, by definition, that theersonfailed to pay court
debt. The proposed class presumably includes both excellent drivers and mediocre drivers, just
like the general population. This case, though, is concerned only with the impetintbair
driving relatedsolelyto unpaid court debt. If a member of the class should qualify for revocation
for some other reasothe proposed relief would pose no obstacle. With regard to the narrow
claims raised in this case, Thomas and Hixson have established commonality.

b. Typicality

Typicality is met if the class membérslaims are fairly encompassed by the named
plaintiffs’ claims. This requiremerdnsures that the class representafiveterests are aligned
with the interests of the represented class members so that, bgngurs own interests, the
class representative also advocates the interests of the class méifibdpnol, 722 F.3d at

852-53. Thus, a plaintifs claim is typial if it arises from the same event or practice or course
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of conduct that gives rise to the claims of other class members and if his ataitvased on the
same legal theoryn re Am Med. Sys., In¢.75 F.3d 1069, 1082 (6th Cir. 199€ommonality
and typicality tend to merge because both of them serve as guideposts for detenhatimey,
under the particular circumstances, maintenance of a class action is economicleted the
plaintiff’s claims and the class claims are so interrelated that the interests of the clagssmem
will be fairly and adequately protected in their abseN@eingv. Nationwide Mut. Ins. Cp693
F.3d 352, 542 (6th Cir. 2012).

In this instance, with commonality established, typicality readily folloMr& underlying
economic situations of Thomas and Hixson and the details of their convictions may be unique to
them, but, with regard to the issues cenaheir claims, Thomas and Hixsare as typical as
anymember of the class. Because they have facedesedved revocations for unpaid court debt
under section 10-24-105 and they are indigent, they are typical.

4. Rule 23(b)

Purkeys argument regarding Rule 23(b) mirrdrs arguments on commonality and
typicality and, ultimately, succumbs to the same flaws. After a plaintiff stivatde satisfies all
of the requirements of Rule 23(a), he must establish that “the class he segiesent falls
within one of the subcategories of Rule 23(l9entey 532 F.2d at 522. Thomas and Hixson rely
on Rule 23(b)(2), which covers situations in whitthe party opposing the class has acted or
refused to act on grounds that apply generally to the class, so thatnjunadtive reliefor
corresponding declaratory relief is appropriate respecting the class aded Whd. R. Civ. P.
23(b)(2).Rule 23(bj2) permits certification only fofthose classes with homogenous intefests
relative to the relief soughicDonald v. Franklin Cty.Ohio, 306 F.R.D. 548, 558 (S.D. Ohio

2015) (quotingColeman 296 F.3d at 44y
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Purkey again attempts to defeat class certification by pointing to the arrafyeohd
courts responsible for the putative class menlakaists. Thomas and Hixson, however, are not
asking this court to wade in®very judicial districts procedures ansblve the wide array of
challenges facing every debt®&tather, they are asking the court simply to enjoin TDSHS from
enforcing the statute in its current form because TDSHf8ocess makes no allowance for
indigence of the debtor. Rule 23(b)(2) is well suited to cases, such as this one,claise
representatives allege an injury inherent to the administration of a genepaligable
government policySee Daffin v. Ford Motor CoNo. G1-00458, 2004 WL 5705647, at *5
(S.D. Ohio July 15, 2004{"Although not limited to civil rights suits, 23(b)(2) was plainly
designed. . . to address them. . 7), aff'd, 458 F.3d 549It may be that the constitutional
protections that Thomas and Hixson seek to vindicate can be satisfied whitelicanto allow
for a substantial amount of local variation regarding how the required safsguraractually to
be provided. That hypothetical potential for variation, however, does not negate thg unitar
nature of the relief soughthe plaintiffs’ claims meet the requirements of Rule 23(b)(2).

5. Propriety of Certification

Purkey identifies no other grounds forngeng class certification here. Rule 23(a)(4)
requires the court only to certify the classthie representative parties will fairly and adequately
protect the interests of the classrhat requirement considers both general commonality
interestsand whether the putative representatieill vigorously prosecute the interests of the
class through qualified counselGonzales v. Cassigy74 F.2d 67, 73 (6th Cir. 1973)he
record provides ample basis for concluding that Thomas and Hixson have made such a showing
Thomas and Hixsorave also satisfied Rule 23(a)(1), (2), and (3) by showing numerosity,

commonality, and typicality, and they have demonstrated that their cdsewitiin the
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boundaries of Rule 23(b)(2). Rule 23(c)(1) directs this court termiéne whether to certify a
class“[a]t an early practicable time after a person sues or is sued as a class represantdtiv
there appear to be no more substantive questions remaining regarding wheifieatioa is
appropriate here. The court, accordingly, will certifg proposed class.

One procedural issue, however, remainsstanding: appointment of class counBelle
23(g) requiresthe court to appointounsel to represetie class, chosen from among counsel
involved in the litigation on behalf of individual members of the clA$son and Thomas have
not identified whom, specifically, they are puttiflgward b serve as class couns@lthough
the court notes thdthe materials submitted in support of the motion for class certification may
suffice to justify appointment [of class counsel] so long as the information loescim
paragraph (d1)(C) is included, Fed.R. Civ. P. 23(g)(2)advisory ommitteés note, the court
will, rather than guessing at what Thomas and Hixson would propose, direct theirl dounse
designate which individual or individuals seek appointment as class counsel.

V. CONCLUSION

For the foregoing reasortktie Motion to Dismiss (Docket No. 23) will be denied and the
Renewed Motion for Class Certification (Docket No. 36) will be granted. Purkegt®oiVifor
Summary Judgment (Docket No. 61), as welthas plaintiffs’ Motion for Summary Judgment
(Docket No. 36), will be held in abeyance pending the completion of supplemental baieding
stipulations as directed in the accompanying ord€he court will further order plaintiffs’
counsel todesignate in writing which individual or individuals seek appointment as class
counsel, in accordance with Federal Rule of Civil Proced8(®), by close of business éxpril

6, 2018.
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An appropriate order will enter.

ENTER this 28 day of March 2018.

g Fom—

ALETA A. TRAUGE
United States District Judge
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