Cincinnati Insurance Company v. Orten et al Doc. 47

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CINCINATTI INSURANCE COMPANY, )
)
Plaintiff, )
)
V. ) CaseéNo. 3:17-cv-00036
) Judge Aleta A. Trauger
TRAVIS ORTEN, d/b/a TRAVIS ORTEN )

SUPER SUDS CAR WASH & LAUNDRETTE, )
MICHAEL FORRESTER, WILLIAM MILES, )

THE ESTATE OF JACOB ORT, by and )
through his Administrator, BRENDA L. )
NALIBOFF, and THE ESTATE OF KENDRA )
LEE, by and through her Administrator, )
SHEILA LEE, )

)

Defendants. )

MEMORANDUM & ORDER

Pending before the court is a Joint MottorDismiss (Docket No. 43), filed by the
defendants, Travis Orten, dédbIravis Orten Super Suds Car Wash & Launderette, Michael
Forrester, William Miles, the Estate of Jaddld, by and through his Administrator, Brenda
Naliboff (“Ort”), and the Estate of Kendra Ld®y and through her Administrator, Sheila Lee
(“Lee”), to which the plaintiff, Cincinnatinsurance Company (“Cincinnati”), has filed a
response (Docket. No. 46). For the reasbasussed herein, the motion will be denied.

FACTS & PROCEDURAL HISTORY

Cincinnati is an insurance company baaed incorporated in Ohio. On June 23, 2015,
Cincinnati issued separate Business Auto@achmercial Umbrella Liability coverage policies
(the “Policies”) to Travis Gen Super Suds Car Wash, a Tennessee car wash business owned and

operated by Travis Orten. The Policies raotigh June 23, 2016, and included coverage of an
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automobile registered to Travis Orten Suped<$SCar Wash. In relevant part, the Policies
provided coverage for the regis¢d automobile as follows:
A. Coverage

We will pay all sums an ‘insured’ legally must pay as damages because of
‘bodily injury’ or ‘property damageto which this insurance applies,

caused by an ‘accident’ and resultingm the ownership, maintenance or
use of a covered ‘auto’.

We will also pay all sums an ‘insured’ legally must pay as a ‘covered
pollution cost or expense’ to whichishinsurance applies, caused by an
‘accident’ and resulting from thewnership, maintenance or use of
covered ‘autos’. However, we will only pay for the ‘covered pollution cost
or expense’ if there is either ‘bodiigjury’ or ‘property damage’ to which
this insurance applies that is caused by the same *accident’.

We have the right and duty to defemaly ‘insured’ agairtsa ‘suit’ asking

for such damages or a ‘covered pollution cost or expense’. However, we
have no duty to defend any ‘insuredaagst a ‘suit’ eking damages for
‘bodily injury’ or ‘property damagieor a ‘covered pollution cost or
expense’ to which this insurance doed apply. We mainvestigate and
settle any claim or ‘suit’ as we cadsr appropriate. Our duty to defend or
settle ends when the Liability Caege Limit of Insurance has been
exhausted by payment of judgments or settlements.

The Policies also provided commerciallulla liability coverage as follows:

SECTION | - COVERAGE
A. Insuring Agreement

1. We will pay on behalf of the insured the ‘ultimate net loss’ which the
insured is legally obligated to pyas damages for ‘bodily injury’,
‘personal and advertigininjury’ or ‘propertydamage’ to which this
insurance applies:

a. Which is in excess of the ‘underlying insurance’; or
b. Which is either excluded or nimisured by ‘underlying insurance’.

2. This insurance applies to ‘bodiigjury’, ‘personal and advertising
injury’ or ‘property damage’ only if:

a. The ‘bodily injury’,'personal and advertisg injury’ or ‘property
damage’ is caused by an ‘occurrenitgit takes place in the ‘coverage
territory’; and



b. The ‘bodily injury’ or ‘properg damage’ occurs during the policy
period shown in the Declarations; or
c. The ‘personal and advertisingury’ results from an ‘occurrence’
that takes place during the policy period shown in the Declarations;
and
d. Prior to the ‘coverage term’ imhich ‘bodily injury’ or ‘property
damage’ occurs, or a ‘personaldeadvertising injury’ offense is
committed, you did not know, per Paragraph 5. [sic] below, that the
‘bodily injury’ or ‘property damagehad occurred or had begun to
occur, in whole or in part, or th#ie ‘personal and advertising injury’
offense had been committed or had begun to be committed, in whole
or in part.
For both the auto and umbrella coverage, tHeiee provide exclusions for intentional or
criminal acts.

Early in the morning of July 4, 2015, Orten-hife driving the vehicle covered by the
Policies—was involved in a fatal car crash witheicle driven by Forrester, in which Ort, Lee,
and Miles were passengers. Ort and Lee diedrasult of injuries stained in the crash, and
Miles suffered non-fatal injuries. Soon theregfOrten submitted a claim to Cincinnati for
coverage of the crash. On July 15, 2016, Orpsagentative filed suih Kentucky state court
against Orten and Forrester, glleg that their gross negligea caused the crash and seeking
associated damages. Later that month, a Kkntgiand jury indicted Orten on two counts of
murder and two counts of assault, amongst othengels, stemming from his role in the July 4,
2015 crash. On August 22, 2016, Cincinnati agteatefend Orten ithe civil action brought
by Ort’s representative, under dlfeeservation of Rights. Ciimmati has retained counsel for
Orten and is currently providing a defens¢hat case. On October 24, 2016, Orten was
convicted by a Kentucky jury of two countsretkless homicide, twooeints of fourth degree

assault, and other associated charges. Crinudgment was entered against him on January 6,

2017.



On January 10, 2017, Cincinnati filed this acts@eking declaratory gilgment that it has
no coverage obligation under theliPies for the claims made against Orten in the Ort complaint,
or for any other claims related to the July2@15 crash. (Docket No. 1.) Cincinnati seeks
further declaration that it has no duty to indemi@irten in the Ort actioar in any other action
related to the July 4, 2015 cragidahat it is entitled to whidraw from its defense of Orten
provided under Reservation of Rights. @amuary 25, 2017, Lee’s representative filed suit
against Orten and Forresterdentucky state court for damagetated to Lee’s death. On
February 15, 2017, an Amended Complaint vilag in the Ort actionadding Cincinnati as a
defendant and seeking declaratpuggment from the state courtathCincinnati owes coverage
and a duty to indemnify Orten undée Policies for actions arigg from the July 4, 2015 crash.
On March 31, 2017, Orten filed a crossclaim foealdration of rights ithe Ort lawsuit, also
seeking a declaration from the state court thatPolicies require Cincinnati to cover and
indemnify Orten for actions arising from the July 4, 2015 crash. On April 20, 2017, Miles filed
suit against Orten, Forrester, dmd personal insurance providegeking damages related to
injuries he sustained in the July 4, 2015 crash.

On July 15, 2017, the defendants moved $ondis Cincinnati’s action in this court,
arguing that judicious considei@ns related to the ongoing, pasddllitigation in Kentucky state
court counsel declination of jurisdiction her@ocket No. 43.) On August 11, 2017, Cincinnati
filed a response. (Docket No. 480incinnati contends that the Kentucky state court litigation
does not preclude this court from determininddtgl obligations to @en under the Policies.

LEGAL STANDARD

The Declaratory Judgment Act provides thain“p case of actualbatroversy within its

jurisdiction ... any court of the United Statappn the filing of an appropriate pleading, may



declare the rights and other legal relationarof interested party sking such declaration,
whether or not further relief is or could beught.” 28 U.S.C. § 2201(a). “Since its inception,
the Declaratory Judgment Act has been undedsto confer on federal courts unique and
substantial discretion in deciding whether to declare the rights of litigaWston v. Seven
Falls Ca, 515 U.S. 277, 286 (199%ee also Brillhart v. Excess Ins. Co. of AB16 U.S. 491
(1942). The Supreme Court has “repeatedlyaittarized the Declaragpdudgment Act as an
enabling Act, which confers discretion on the ¢suather than an absolute right upon the
litigant.” Wilton, 515 U.S. at 287 (internal citations omitte The Court has further explained
that the broad discretion givendcstrict courts includes an attetive to dismissal; accordingly,
district courts may also enter a stay of thgefal action, pending resdion of the state court
proceeding.Brillhart, 316 U.S. at 493)Vilton, 515 U.S. at 282—-83 (discussiBgllhart and
appropriate inquiry for whether or not to enteraysir to dismiss a deanlatory judgment at the
outset). Accordingly, this counias broad discretion witlespect to whether or not to exercise
jurisdiction over Cincinns action or to otherwise stakie action during the pendency of the
underlying tort actions.

The Sixth Circuit has established guidelinesdigtrict courts deciding whether or not to
exercise discretionary jurisdioti over a declaratory relief agti. “In determining the propriety
of entertaining a declaratory judgment action, cetimg state and federal interests weigh in the
balance, with courts particularly reluctanteiatertain federal decktory judgment actions
premised on diversity jurisdion in the face of a previolysfiled state-court action.’Adrian
Energy Assocs. v. Mich. Public Serv. Comm8il F.3d 414, 421 (6th Cir. 2007). In insurance
cases (like this one), the Sixth Circuit hagjfrently held that “declaratory judgment actions

seeking an advance opinion on indemnity issuesseldom helpful in resolving an ongoing



action in another court.Manley, Bennett, McDonald & Co. v.. $aul Fire & Marine Ins. Cq.
791 F.2d 460, 463 (6th Cir. 19868ge also Travelers Indem. Co. v. Bowling Green Prof.
Assocs PLC, 495 F.3d 266, 273 (6th Cir. 2007). ThelsCircuit has further “question[ed] the
need for declaratory judgmentsfaderal courts when the questiis one of state law and when
there is no suggestion that the stapurt is not in a position to filee its own law in a fair and
impartial manner.”Bituminous Cas. Corp. v. J & L Lumber Co.,.Iri873 F.3d 807, 816-17 (6th
Cir. 2004). Accordingly, genergll “[s]uch actions ... should normalbe filed, if at all, in the
court that has jurisdiction which gives rigethe indemnity problem. Otherwise confusing
problems of scheduling, orderlygsentation of fact issues are$ judicata are createdManley,
791 F.2d at 463see also Scottsdale Ins. Co. v. Roun2dii F.3d 964, 967 (6th Cir. 2000).
However, there is nper serule to prevent district courfsom exercising jurisdiction over
declaratory judgment actiondaed to insurance relationshigaed relevant exceptions to
coverage.Roumph 211 F.3d at 967AllIstate Ins. Co. v. Gree®25 F.2d 1061, 1066 (6th
Cir.1987).

Accordingly, courts routinely engage intdiéed case-specifiaguiries when deciding
whether or not to exercise jurisdiction over dgeatory judgment actiorsich as this one. To
guide district courts in thettecision-making, the Sixth Circuit has articulated five factors for
consideration:

(1) whether the declaratory actiorould settle the controversy;

(2) whether the declaratory action would seaveseful purpose in clarifying the legal
relations at issue;

(3) whether the declaratory remedy is being usedely for the purpose of “procedural
fencing” or “to provide an arenfor a race fores judicata;”

(4) whether the use of a declarat judgment action would increase the friction between
our federal and state courts and impripencroach on statjurisdiction; and



(5) whether there is an alternative reméllst is better or more effective.
Grand Trunk v. W. R.R. Co. v. Consol. Rail Cord6 F.2d 323, 326 (6th Cir. 1984).
ANALYSIS
The defendants ask that the court declinexercise its discretionary jurisdiction over
this action. Specifically, they argue that, pursdanhe five factors oonsideration articulated
by the Sixth Circuit irGrand Trunk an exercise of jurisdictionwould be inappropriate because
Kentucky law governs the core aspects of tisputie, and there remain critical, unresolved
factual determinations that are better lefthi®e Kentucky state court. The court will analyze
eachGrand Trunkfactor individually as iapplies to Cincinnati’s reqgsefor declaratory relief.
A. Will the declaratory action settle the controversy?
The Sixth Circuit has wavered on how to tréas factor in insurance cases. In
Scottsdale Ins. Co. v. Flowetbe court addressed its divergent approaches:
Two lines of precedent seem to have developed in our
jurisprudence regardingpnsideration of this first factor in the
context of an insurance compes suit to determine its policy
liability. . . . The difference betwedhese lines of cases appears to
rest on the competing policy caderations of consolidating
litigation into one court versus pritting a party to determine its
legal obligations as quickly as possible.
Scottsdale513 F.3d at 555 (internaitations omitted). Th&cottsdaleourt noted that factual
considerations also helped explain the diffefierats of cases and conded, on review, that the
district court had adequately resolved alhttoversies between tiparties “because the only
controversy between them regarded the scopleeahsurance policy.” This court finds that
approach persuasive. Although there are relefeamtial distinctions between the instant case

andScottsdale-for example, the plaintiff insurance coany in that case was not a party to the

state court action, unlike Cincinnati—they do netder this court unable t@solve the issue of



what coverage, if any, Cincinnati owesOrten under the Policies. As3tottsdalethis is the
only live issue between Cincinnaind any of the defendants.

The court is also cognizaaf the policy considerationia play. In this court’s
experience, the Kentucky state court is likielfocus on the liabilitydisputes between the
parties before turning to the egi®mn of insurance coverag&his could substantially prolong
Cincinnati’s involvement in thitigation, costing time and resawes that could be spared by a
more expeditious rulinffom this court.

This case is distinguishable frddituminous Cas. Corp. v. J & L Lumber Co., Iimctwo
significant ways. 373 F.3d 807t(6Cir. 2004). First, ilBituminous not all of the state court
defendants were made party to tederal declaratgrjudgment actionld. at 814. Thus, unlike
in this case, the federal court’s ruling waulot have been binding on all parties with
outstanding state court claims against the pfainsurance company. Second, the issue to be
resolved irBituminouswas “a fact-based, and [ ] veryosk, question of state lawlt. at 813.
District courts are better situated to settmtroversies between tparties when “the issue
involved [is] a legal, not a factual dispute, and thus. . . [does] not require the district court to
inquire into matters being develapthrough state court discoveryScottsdale513 F.3d at 557.
There is no fact-based dispute before the couttigncase. A judgment has already been entered
in Kentucky criminal court, fiding that Orten operated his veleirecklessly in the July 4, 2015
crash. The only question this court faces igtlvar, as a matter of law, Cincinnati owes
coverage under the Policies for Orteréskless operation of his vehicle.

This court can resolve in a binding manner the legal issue of gavbedween Cincinnati
and its insured. A ruling here could prevanhecessary expense and effort on behalf of

Cincinnati in potentially drawiout state court litigation. And dine is no risk of conflicting



factual determinations between this court and<ietucky state court. Hus, this factor weighs
in favor of exercising jurisdiction.
B. Will the declaratory action clarify the legal relations between the parties?
This factor is closely related, and often considered in cangtion with, the first factor.

See Travelers Indem. Co.Bowling Green Prof. Asso¢®LC, 495 F.3d 266, 271 (6th Cir.
2007). “Indeed, it is almost always the cas# tha declaratoryydgment will settle the
controversy, then it will clarify the legal relations in issu8¢ottsdale513 F.3d at 557. In
Scottsdalethe Sixth Circuit settled a longstanding agubiy as to how this factor should be
analyzed in insurance cases, finding that a fedisaict court should focus on the legal issue of
indemnity in determining whether it can clarify legal relations between the parties:

The requirement that the judgmerdrdy the legal riationships of

the parties is based upon our defirethe declaratory judgment to

provide a final resolution of thdiscrete dispute presented. While

the parties may have other tortiouscontractual relationships to

clarify in state court, ourancern in considering the secoGdand

Trunkfactor in such cases igtvthe ability of the federal

declaratory judgment to resolance and finally, the question of

the insurance indemnity obligatiaf the insurer. Thus, we focus

only on whether a federal dedaory judgment will clarify the

legal relationships presented to the district court.
Id. This court is appropriately situateddetermine the issue @fincinnati’'s coverage
obligations under the Policies and d¢herefore clarify the legal lagions between the parties.

Thus, this factor weighs invar of exercising jurisdiction.

C. Is the declaratory remedy being usednerely to “provide an arena for
res judicata?”

The parties agree that Cinaoiati did not file suit in tis court for the purpose of
procedural fencing. Cincinndtied this action within days afeceiving notification of the

Kentucky criminal judgment against Orten. Gmmati was not brought to the Kentucky state



court litigation until over a month after it had filedit in this court. The Sixth Circuit has held
that, when no improper motive prompted theaacin question, this factor is neutrebee
Travelers 495 F.3d at 272. The court therefore will oonhsider this factor as favoring either
exercise or declinain of jurisdiction.

D. Will the action increase friction between the federal and state courts?

With respect to the fourtGrand Trunkfactor, the Sixth Circuit has offered three sub-
factors for consideration:

(1) whether the state court’s régtion of the underlying factuadsues is important to an
informed resolution of the federal case;

(2) whether the trial court is in a better positiorevaluate those factual issues than is the
federal court; and

(3) whether there is a close nexus betweenutiderlying factual and legal issues and
state law and/or public policy, or whettfederal common law or statutory law
dictates a resolution of tlieclaratory judgment action.

Id. at 271. As addressed with regard to the fastor, there are no outsiding factual issues for
the state court to decide which would bepon this court’s resolion of Cincinnati’s
declaratory judgment action. In situations sasthis, where “thkability issues being
determined in the state court proceeding [are] lggp]Inot factually, distinct from the issues of
policy interpretation which are ceat to the federal declaratopydgment action[,]” the first two
sub-factors counsel in favor of thexleral court exercising jurisdictiorsee Allstate Ins. Co. v.
Green 825 F.2d 1061, 1067 (6th Cir. 1987).

In analyzing the third sub-factor, thex@i Circuit has found that state courts are
generally in a better position &valuate insurance contractSee Travelers495 F.3d at 273.

This is because “[t]he statemgulate insurance companies foe fhrotection of their residents,

and state courts are best situated to ideatifd enforce the publmolicies that form the
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foundation of such regulation.” However, thigpumption triggers only when state courts are
applying the public policies thathere in their own state’s lawd.0 determine what law governs
the Policies, this court must apply Tennessee’s choice-of-law rules, which follow theléw of
loci contractusn contract disputesSee Vantage Tech v. Crp4§ S.W. 3d 637, 650 (Tenn. Ct.
App. 1999). Insurance contracts are “governethlbysame rules of construction used to
interpret other contracts.Travelers Indem. Co. of Am. Moore & Assocs., Inc216 S.W.3d
302, 305 (Tenn. 2007). Undexx loci contractus‘a contract is presumed to be governed by the
law of the jurisdiction in which it wasxecuted absent a contrary intentantage Techl7
S.W. 3d at 63Tciting Ohio Cas. Ins. Co. v. Travelers Indem..C®93 S.W.2d 465, 467
(Tenn.1973)). Contrary intent is shown when:

the contract is to be performadanother state and the parties

envision performance in accordance with that state's laws. The

primary consideration to be @ in determining whether the

exception applies is whether tbentract was made “in good faith

with reference to the law of sone¢gher state,” or “with [a] view

to” the other state. The intent oktparties in this regard is to be

“gathered from the terms of thestnuments and all of the attending

circumstances.”
In re Estate of Davisl84 S.W.3d 231, 234-35 (Tenn. 8pp. 2004) (internal citations
omitted). This approach is consistent with the Restatement, which offers the following guidance
for insurance cases:

The validity of a contract of firesurety or casualty insurance and

the rights created thereby are detmed by the local law of the

state which the parties understoeds to be the principal location

of the insured risk during the term of the policy, unless with

respect to the particular issismme other state has a more

significant relationship ... to theansaction and the parties, in

which event the local law of ¢hother state will be applied.

Restatement (Second) of Conflicts of Law § 193.
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The record in this case demonstratetear understanding e parties that the
principal location of the insuderisk was Tennessee. The named insured on the Policies is
Orten’s business, which was located in Tennes3ée. declarations page includes the Tennessee
address of Orten’s business. The only addresstedl lin the schedule of locations in the Policies
are Tennessee addresses. The proof of insucands issued for the vehicle Orten was driving
in the July 4, 2015 crash list a Tennessee adéiveise automobile insurance policy. Tennessee
Uninsured Motorist Coverage was provided forvkaicle under the PoliciesThe vehicle itself
was registered in Tennessee. Taken togethegitbumstances of trentractual arrangement
between Cincinnati and Orten’s lnusss evince a “view to” TennesseEhe court thus finds that
Tennessee law governs the contract. Because theiédey state court does not have an interest
in identifying and applying the public policie$ Tennessee law, the third sub-factor favors
exercise of jurisdiction. Aa result, all three sub-factoemd consequently the four@rand
Trunkfactor, support exersing jurisdiction.

E. Is there an alternative remedy which is better or more effective?

The Sixth Circuit rejects an orgrching approach to the fiffarand Trunkfactor.
“[R]ather than applying a genenalle, [ ] inquiry on this factomust be fact specific, involving
consideration of the whole paclkagf options available to tHederal declaratory plaintiff.”
Scottsdale513 F.3d at 562. A district court shouldefty declaratory religf an alternative
remedy is better or more effectiveGrand Trunk v. W. R.R. Co. v. Consol. Rail Cord6 F.2d
323, 326 (6th Cir. 1984).

The court sees no alternativenedy that is better or moedfective. The Kentucky court
is not better situated ain this court to resoévquestions of Tennessee state law. And, as noted

previously, there are concerns that Cincinnatild be dragged along for a long and expensive

12



ride before the issue of its caage obligations is determinedtime state court litigation. The
Sixth Circuit has acknowledged similar concernpast cases: “[W]e are not convinced that an
action for indemnity, instituted only after the insurance company has provided a defense which it
may not have been obligated to rendem every case a ‘superior remedyGreen 825 F.3d at
1067. Because Cincinnati has no superior options to this action, the court finds that the fifth
Grand Trunkfactor supports an exase of jurisdiction.

F. Balancing the factors

The Sixth Circuit has “never indicated how th&€and Trunkfactors should be
balanced.”Scottsdale513 F.3d at 563. Nonetheless, it igdlent that the balance in this case
tilts toward an exercise of jwdiction. Having found that the fotactors relevant to this dispute
all favor exercising jurisdictiorthe court concludes that fedeaajudication of Cincinnati’s
declaratory judgment doh is appropriate.

CONCLUSION

For the foregoing reasons, the defendants’ Moti@&BIIED .

et o —

ALETAA. TRAUGER
Lhited States District Jddge

It is SOORDERED.

Enter this 30th day of October 2017.
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