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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

NATALIE AMOS , on behalf of herself and )
all others similarly situated, )
)
Plaintiff, )
)
V. ) Civil No. 3:17ev-37
) Judge Aleta ATrauger
)
LINCOLN PROPERTY COMPANY )
)
Defendant. )

MEMORANDUM

The defendant hdded aMotion to Compel Arbitration and Stay Precngs (Docket
No. 19), to which the plaintiff has filed a Response in Opposition (Docket No. 22), and the
defendant &s filed a Reply (Docket No. 27With leave of the court, the plaintiff hatsofiled
a SurReply in Opposition to the Motion (Docket No. 33), and the defendant has filed a
Response to the Sur-Reply (Docket No). 37or the reasons $& herein,iie motion will be
denied.

PROCEDURAL & FACTUAL BACKGROUND

Lincoln Property Company (“Lincoln”) is a Texas corporation that managetergial
properties nationwide, including the Gale Lofts apartment complex in Nasfel@aessee.
(DocketNo. 1 9 5-6; Docket No. 20, p. 1.) The plaintiff, Natalie Amos, was employed as a
leasing agent and, later, business managetthe Gat Lofts complex from January of 2015 to

November of 2016. (Docket No. 1 § 8; Docket No. 21 (Decl. L. Fetzer) § 4.) On January 10,

! In the pending motion, Lincoln contends that it is not the proper party to this case,
because the plaintiff was employed by its affiliate, Lincoln Apartment §emant Limited
Partnership. (Docket No. 20, p. 1 n.1.) This affiliatehich appears to be represented by the
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2017, Ms. Amos filed this action pursuant to 8§ 2)@fthe Fair Labor Standards Act (“FLSA”)

on behalf of herself anta]ll Business Managers currently or formerly employed by [Lin¢alt

any time since January 10, 2014, who did not direct the work of two or moterfelemployees

or the equivalent in at least one workweek.” (Docket No. 1 §16.) Ms. Anegeslthat

Lincoln violated the FLSA when misclassifiedts business managers as exempt from the

FLSA’s overtime provisions to avoid paying them an overtime rate for hours worked over 40 in a
workweek (Id. 11 815.) Lincoln now seeks an order compelling arbitration of Ms. Amos’s
claimson the grounds that Ms. Amos agreed “to resolve any claim relating to her employment
through final and binding arbitration rather than through the courts.” (Docket No. 19.)

l. The Motion to Compel Arbitration and Stay Proceedings

On May 5, 2017, Lincoln filed the pending motion (Docket N9, A8companied by a
Memorandum in Support (Docket No. 20) and the Declaration of Lynn Fdéteezpmpany’s
Southeast Region Payroll and Benefits Mandter “Fetzer DeclarationjDocket No. 21).
Attached to the Fetzer Declaration is a copy of Lincoln’s Employee Handboalf) sthtes in
bolded text on itéirst page:

This Employee Handbook . contairjs] a binding Arbitration Agreement

between you and LincolrPlease review the Arbitration Policy carefully and

understand that your execution of the Employee Handbook Acknowledgement

and Agreement to Arbitrate or, simply, your continued employment with Lincoln
will acknowledge and confirm your agreement to binding arbitration dertiet

in the Arbitration Policy.

(Docket No. 21 (Ex. 1), p. 1.) The entire arbitration policy is set forth at the enel of th

same counsel as Lincoinhas filed an Answer to thpaintiff's complaint“with the expectation
that [the plaintiff] will file a motion to am®&l pursuant to Federal Rule of Civil Procedure 15” to
name the proper defendant. (Docket No. 8, p.Th¢ plaintiff has not filed such a motion,
however, and the court does not find resolution of this issue necessary to its considéthe
pending motion.



Employee Handbook and includes a provision stating that “[n]either [Lincoln]taor [
employeepwill pursueany claim against the other as a member or representative of a class.”
(Id. at pp. 43-46). The Employee Handbook also includes a form titlagltisyee Handbook
Acknowledgment and Agreement to Arbitrate,” which the employee is direztdn in
acknowledgment of her receipt of the Employee Handbook and agreenaebitrate all claims
relating to her employmentld( at pp. 3—4.) The textrtherdirects that the originaopy of the
formis “to be placed in [the] Employee’s Personnel Fildd.)(

According to Ms. Fetzef[a]t or near the time she joined Lincoln Apartment
Management, Ms. Amos was provided with Lincoln’s Employ[ee] Handbawokl, “[s]he was
reminded that she needed to sign an [Employee] Handbook Acknowledgement, but she never
did.” (Docket No. 21 1 4.) The Fetzer Declaration does not, however, provide any basis for
Ms. Fetzer'spurported knowledge of Ms. Amos’s receipt of the Employee Handbook, nor does it
attach any documentati@emonstrating that Ms. Amos was provided with the Employee
Handbook or reminded to sign an acknowledgment fdvta. Fetzerfurther contends that
Ms. Amoswasfamiliar with the terms of the arbitran policy because one of Ms. Amos’s
duties as a business manager was to “onboard” new employees, which requined &lerdr
the Handbook, explain the policies contained therein (including the Arbitration Policy), and
collect signed acknowledgementqld. 1 5.) Moreover, Ms. Fetzetates Ms. Amos was
required to review updates to company policies and “new hire” documents — both of which
include the arbitration agreemenin-her capacity as a business manadkt. § 6.) Findly,

Ms. Fetzemotesthat Ms.Amos attended training sessionmeluding a course titled “Tennessee
Payroll 101" — in which Lincoln’s arbitration policy was reviewed and discusddd. (

Based on the Fetzer Declaration, Lincoln argueshMsatAmos “not only obtained dicé



knowledge of the Arbitration Policy at or near the time she was hired, [but]lsbg [a
independently knew of the policy in her capacity as Business Manager at Galé (Dficket
No. 20, p. 3.) With knowledge of the arbitration policy — #rat hercontinuedemployment
with Lincoln would acknowledge and camh her agreement to arbitrateMls. Amos remained
with the company. I4. at pp. 6—7.) According to Lincoln, this decision to continue her
employment “constituted [Ms. Amos’s] assémthe terms of the arbitration agreemént
consistent withlthe terms of the arbitration policy am@énnessee latwecognifing] the validity
of unilateral contracts, in which acceptance is indicated by action under thectdnfd.
(quoing Seawright v. Am. Gen. Fin. Servs., |r&07 F.3d 967, 978 (6th Cir. 2007)).)
Accordingly, Lincoln requests that the court compel arbitration ofAvtsos’s claims and
dismiss thiscaseor, in the alternative, stay jitending resolution of the arbitratiorid.(at p. 9.5

. Ms. Amos’s Response in Opposition

On May 19, 2017, Ms. Amos filed a Response in Opposition to the pending motion, in
which she argues that Lincoln never effectivebmmunicated that there was a written
arbitration policy that applied to her informed hethat her acceptance of that agreement was a
condition of her continued employment. (Docket No. 22, pp. 5-H#8.)Amosargues,
thereforethat, under Tennessee lauwimncoln did not make a legally effective offer of the
arbitration agreement to her, and she did not knowingly accept that agreeltig¢nEof these
reasons, MsAmos argues that Lincoln has failed to “carry its burden of establishing” the

existence of @alid agreement to arbitrate, and its motion should be denliédci{ing Johnson

Z Lincoln also argues that the arbitration agreement is valid and enforbeahlese it is
supported by valid consideration and is not an unconscionable contract of adhesion. (Docket
No. 20, pp. 7-9.) Ms. Amos has not challenged these positions in her Response, and the court,
therefore, will not review their merits in its consideration of the pending motion.



v.Long John Silver’s Rests., In820 F. Supp. 2d 656, 664 (M.D. Tenn. 2004)).)

As support for heargument that no valid agreement to arbitrate was ever formed
Ms. Amos has submitted a declaratiasdribing heexposure to, and understandingtbg
company'’s arbitration policy. (Docket No. 23 (Decl. N. Amos).) Ms. Amos statgsathan
she was hired, she was asked to sign a number of documents but was not “given, shown, or told
about any handbook or an arbitration agreement, nor did [she] sign any acknowledgement of
receiving or reviewing a handbook or arbitration agreemeid.”f[{ 3—4.) Ms. Amogurther
stateghat she believed thahe had been given all relevant documantke time of her hiring
andthatshe wasinawarethereforethat LinmIn had any policy regardirthe arbitrationof
claimsrelating to her employment(d. 1 4.) According to Ms. Amos, she first learnefl
Lincoln’s arbitration policy at a training for business managers in Jaofi2G16,
approximately one year after she had been taretsix months after she was promoted to
business managerld( 11 5-6.) During this conference, Lincoln repeasativedistributed a set
of documents relating to the “onboard[ing]” of new hires to the business managtenaance,
including Ms. Amos. Ifl. 1 7.) The representatives explained that these documents — including
those relating to Lincoln’s arbitration polieywere “new or updated” and that it was particularly
important that business managers have new hires sign that@ohiagreementbecause there
had been some previous lawsuitsld. ([ 7~9.) According to Ms. Amos, neither she nor any
other business manager was told during the conference “that any of theserde@ppéed to
[them],” and they were not asked to sign the documeids @0.)

Ms. Amosaversthatshehad never seen, reviewedr, signedany arbitration policy prior
to thistraining conference, and her understanding of the policy both during and after the

conference was thétapplied only to nevemployees-i.e., those hired after January of 2016.



(Id. 191 1+12.) According to Ms. Amos$|n] o one at Lincoln . . . has ever conveyed to [her] that
there is an arbitration agreement that applies to [her] and [her] employmiethevcompany, or
shown [her] what the terms of that agreement look lilee™[13) and, therefore, there could not
be any “meeting of the minds” on thdodration policy or its termgDocket No.22, p. 10).

Absent proof of such a mutual promise, Ms. Amos contends, Lineslfidiled to carry its

burden of proving that she knowingly waived the right to pursue her claims in court, and the
pending motion must be deniedd.}

[l. Lincoln’s Reply in Support of the Pending Motion

On May 24, 2017, Lincoln filed a Reply in support of the pending motion, in which it
argues that Ms. Amos knowingly accegpthe arbitration agreemedtiring her employment and,
therefore, is subject to its terms. (Docket No. 25-1, p. 1.) Lincoln introduces no additional
evidencademonstrating that Ms. Ansdknew that the arbitration policy applied to her position,
but it argues that Ms. Amos’s assertion that she did not recall receivingifieylee Handbook
when she was hired does not, on its own, adefueefute the existence of agreement to
arbitrate. [d. at pp. 12 (citingFisher v. GE Med. Sy276 F. Supp. 2d 891 (M.D. Tenn.
2003)).) At a minimum, Lincoln argues, Ms. Amos was aware that Lincoln hadbgration
policy after she completeldusiness manager training in January of 2016, and “[h]er continued
employment after that conference constitutes sufficient acceptance ofékenagt to make it a
valid contract.” [d.) Moreover, Lincoln notes that Ms. Amos had “repeated encounters” with
the arbitration agreement during the course of hgl@yment “through company training
programs, receipt of updates to company policies, and revisions of comganigire
documents,’as evidenced by the Fetzer Declaratidd. gt pp. 3—4 (citing Docket No. 21 Y 4—

6).) Based on this evidence, Lincoln argues that Ms. Amos must have had knowledge of the



arbitration policy and its termsvhich she accepted through her continued employment and
therebymade valid and enforceabldd.}

V. Ms. Amos’s SurReply and Lincoln’s Response

On June 5, 2017 with leave of the court Ms. Amos filed a SuReplyin order to
address th&ixth Circuit’'s decision ifNational Labor Relations Boand Alternative
Entertainment, In¢.No. 16-1385, 2017 WL 2297620 (6th Cir. May 26, 20Which wasissued
after briefing on th@ending motion was completed. (Docket No. 3B.Alternative
Entertainmentthe Sixth Circuit held that an arbitration agreement that bars emplofieese
covered by the National Labor Relations Act (“NLRA”) from taking any cdeddegal actior
including cdlective arbitration- is unenforceable under the FAA because it violateblLiRA's
guarantee of the right to collective action. 2017 WL 2297620, at *¥s9.Amos argues that
the Alternative Entertainmerdecision prohibits an employer from “impos[ing] an arbitration
agreement on its employees that contains a waiver of class and collective. aclmtket
No. 33, p. 1.) Based on this holding, Ms. Amos argues that Lincoln’s arbitration policy — which
contains a class waiveris “unenforceble as written.”(Id. at p. 2.)

On June 9, 2017 also with the court’s leave Lincoln filed a Response to Ms. Amos’s
Sur-Reply, in which it argues that Ms. Amos has “atteathtp expand the impact of
[Alternative Entertainmehbeyond the actual holding of the court.” (Docket No. 37, p. 1.)
After noting that the Sixth Circuit’s decision “contribute[s] to a . . . circdit’dpat will likely
be resolved by the Supreme Cdater this yearLincoln argues that the class waiver contained
in the arbitration policy does not, on its own, render the entire policy unenforcelablgitihg
Morris v. Ernst & Young LLP834 F.3d 975 (9th Cir. 201&ert. granted 137 S. Ct. 809

(2017)).) Lincoln argues that, under Tennessee law, “courts should ihgequetract in a way



that supports its validity and invalidates only the offending contahterms,” which requires
this court to sever the class waiver provision from the broader agreement toarlittaat p. 2
(citing In re Baby 447 S.W.3d 807, 831 (Tenn. 2014)).) According to Lincoln, “[t]here is
nothing inAlternative Entertainmerthat should keep this Court from compelling arbitration as
agreed to by the parties.1d()

LEGAL STANDARD

Under the Federal Arbitration Act (“FAA”), agreements to arbitrate “sheallddid,
irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the
revocation of any contract.” 9 U.S.C. §Zhis text reflects the overarching principle that
arbitration is a matter of contract” arfdpnsistent with that text, courts must ‘rigorously
enforce’ arbitration agreements according to their termg{iji. Express Co. v. Italian Colors
Rest, 133 S. Ct. 2304, 2309 (2013)he FAA embodies a “liberal federal politavoring
arbitration agreementsCompuCredit Corp. v. Greenwodsb5 U.S. 95, 98 (2012) (quoting
Moses H. Cone Mem’l Hosp. v. Mercury Constr. Co#p0 U.S. 1, 24 (1983)), anktre is a
strong presumption in favor of arbitration under the Acg. Distrib., Inc. v. Hornell Brewing
Co., Inc, 340 F.3d 345, 355 (6th Cir. 2003). Under A7, where a litigant establishes the
existence of a valid agreement to arbitrate the dispute at issue, the dmtriahust grant the
litigant’s motion to compel arbitration and stay or dissrproceedings until the completion of
arbitration. Glazer v. Lehman Bros., In894 F.3d 444, 451 (6th Cir. 2005) (citing 9 U.S.C.
88 34). The party opposing arbitration has the burden to prove that there is a “genuine issue of
material factas to the validity of thagreement to arbitrate Brubaker v. Barre{t801 F. Supp.
2d 743, 750 (E.D. Tenn. 2011) (quoti@geat Earth Cos., Inc. v. SimqrzZ88 F.3d 878, 889 (6th

Cir. 2002)).



ANALYSIS

In determining whether to compel arbitration of a partiases, the court must “engage
in a limited reviewto determine whether the dispute is arbitrabladsco Corp. v. Zurich Am.
Ins. Co, 382 F.3d 624, 627 (6th Cir. 2004) (quotifayitch v. First Union Sec., In815 F.3d
619, 624 (6th Cir. 2003)). Thisview requires the court to determine whether “a valid
agreement to arbitrate exists between the parties and [whittheecific dispute falls within
the substantive scope of the agreemehahdis v. Pinnacle Eye Care, L|.637 F.3d 559, 561
(6th Cir. 2008). Ms. Amos has not argued tiet claims falloutside of the scope of Lincoln’s
arbitration policy, but she has argued that she never knowingly assented to waigbther
submit claims relating to her employment to a court and that, thertfere,exists nealid
arbitration agreement between her and Lincoln.

As the Sixth Circuit has noted, arbitration agreements are “fundameruathacts,” and
courts must review their enforceability “according to the applicable stateflaontract
formaion.” Seawright507 F.3d at 972Under Tennessee law, “[a] valid, enforceable contract
requires consideration and mutual assent, manifested in the form of aamaffen acceptance.”
Ace Design Grp., Inc. v. Greater Christ Temple Church, Mo. M2016-00089, 2016 WL
7166408, at *7 (Tenn. Ct. App. Dec. 8, 201&)¢cordMoody Realty Co., Ina.. Huestis
237 S.W.3d 666, 675 n.8 (Tenn. Ct. App. 2007). Linealmitsthat Ms. Amos never signed an
acknowledgment form affirming that she had reviewed=imgloyee Handbook and agreed to
its material terms, including the arbitration poli@fpocket No. 20, p. 3 (citing Docket No. 21
1 4).) As Lincoln correctly notes, however, Ms. Amos’s failuraédo ker assent to the
arbitration policydoes not necesshyr signify thatno valid arbitration agreement exists between

the two parties. Id. at pp. 56.) Rather, Tennessee “recognizes the validity of unilateral



contracts, in which acceptance is indicated by action under the contifeshér v. GE Med.
Sys, 276 F. Supp. 2d 891, 895 (M.D. Tenn. 2088k also Seawrighb07 F.3d at 978
(“[A]rbitration agreements under the FAA need to be written, but not necgssgned”).
Lincoln arguestherefore, that Ms. Amos agreed to arbitrate all claims relatihgrt
employment when she continulkedremployment with the company afteine(1) received the
Employee Handbook, which states that her “continued employment with Lincoln will
acknowledge and confirm [her] agreement to binding arbitration,” and (2y&aehted
encounters with the arbitration agreement,” which demonstrates that she haddgecstlthe
agreement’s terms(Docket No. 25-1, p. 3.)

Lincoln’s argument, however, ignores the evidence placed into the record by Ms. Amos,
which raises a genuine issue of material fact as to whether she was eveedntioatrher
acceptance of an arbitration agreement was a condition of her continued emphitmtre
company Ms. Amos has submitted her sworn statement averring that she was not given, shown,
or tdd about any Employee Handbook or arbitration polityen she was hired and was thereby
unaware that Lincoln had wmrbitration policy for the first year of her employment with the
company. (Docket No. 23 1 4.) Moreover, though Ms. Amos admits to Haaimgedthat
Lincoln had an arbitration policy during thesiness manager trainimgJanuary of 201,6she
clarifies that- based on statements made by Lincoln representatives during that trashaeng —
believed that the arbitration policy applied ordynew hiresand not to those already employed
by the company (Id. 1§ ~11.) According to Ms. Amos’s sworn statement, she was never
informed that the documents distributed at this training or the policies containeid tygplied
to her as a business nager nor was she ever informdllat thearbitration policydescribedn

those documents applied to individuals wherevalready employed by Lincoli{See id{{ 89

10



(noting that the documents were described as “new or updatedtiarislisiness managevere
instructed to énsure that new employees signed the arbitration agreement because there had
been some previous lawsuits”).) Ms. Amos, therefore, has presented evidence déngpnstra
that Lincoln never effectively communicated to her that the companytsadidim policy applied
to her, specifically, or that her continued employment would constitute acceptaarce of
agreement to arbitrate all claims relating to her employm@he has thereby demonstrated that
there exists genuine issue of materidct as to the validity of the agreement to arbitrate
asserted by Lincolrwhich precludes this court from compelling arbitration of her claims at this
time.

Nothing submittedy Lincoln in support of the pending motion effectively refubes
points made itMs. Amos’s sworn statement or demonstrates ttatispute of fact that she has
raisedis anything less than genuine. Lincoln has attempted to refute Ms. Amos’scgoalbf
her hiringwith the Fetzer Declaration’s statemémdt, “at or nearthetime Ms.Amoswas
hired, she “was provided with Lincoln’s Employ[ee] Handboakd “reminded that she needed
to sign an . . . Acknowledgement, but she never did.” (Docket No. 21Thik)statement,
however, is completely unsupported by any evidenogodstrating the basis for MBetzer’'s
purported knowledge of the documents given to, and requested from, Ms afthegimeof
her hiring Moreover, Ms. Amos challenged this portion of the Fetzer Declaration for lack of
foundation in her Response (D@tkNo.22, p. 7 n.2), and Lincoln did not even acknowledge, let
alone remedythe deficiency in its ReplyMs. Fetzer's statements regarding the paperwork
given to Ms. Amos at her ffimg, therefore, are of little, if anyyeight in the court’s consideration
of the pending motion and, even if the court were to credit those statements, théy ohmit

than confirm that there is a genuine issue of material fact as to the validityagfrdement to
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arbitrate. Lincoln has also attempted to refute Ms. Asisoontention that she never understood
that the arbitration policy applied to her, specifically, by introducing evideéac®nstratinghat
Ms. Amos periodically reviewed the company'’s arbitration policy when itupdated or
discussed in a trainingSéeDocket No. 25-1, pp. 3—-4.) Nothing submitted by Lincoln,
however, reveals any statement made during any policy update or trainingtidtbe
understood by a reasonable person to sighéythe company’s arbitration policy applied to
employees whavere already employed by Lincoln as of January of 2016 and who had never
signed an acknowledgment form agreeing to the terms of that policy. Lirtoedefdre, has
failed to produce any evidence demonstrating that the disputes of fact raised Asnbkare
anything less than genuine.

Lincoln also argues thdMs. Amos’s assertion that she does not remember receiving the
Employee Handbook when she was hired” is not, as a matter of law, sufficienttéothef
existence of an agreement to arbitrate. (Docket28él, p. 1-Zciting Fisher, 276 F. Supp. 2d
891.) It is true that a number of courts have found that a valid agreement to asbitshtel
even though the plaintiff had submitted a sworn statement averring that he dicafiot rec
receiving notice of his employer’s arbitration policy at the time that he was [8esz] e.g.

Fisher, 276 F. Supp. 2d at 89Sgllers v. Macy’s Retail Holdings, In&No. 2:12ev-02496, 2014
WL 2826119, at *9 (W.D. Tenn. June 23, 2014). In these cases, howevegxisezd
additional, competent evidence that the plaintiff did, in fact, know that the defendaittatian
policy was a condition of his employment, such as incontrovertible evidence that tif plai
had received a copy of the documents containiagtbitration policy or the plaintiff's own
admissiorthathe wasaware of the policy and itgpplication to him.See Fisher276 F. Supp.

2d at 895 joting that the plaintiff admitted that he had discussed the arbitration policy with other
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employees and@as concerned about its application to hi8gllers 2014 WL 2826119, at *7
(finding that there is “no genuine dispute that the parties mutually agreedhéab@’ by an
arbitration agreement where the plaintiff did not recall agreeing to arbitratiaimes but had
signed a form acknowledging that she had received documentation of the compatrgisce
policy). Lincoln has failed to submit any such evidence, and Ms. Amos disputes thatsshe
ever aware that the company’s arbitration policy appbetker.

There is no evidence in the rec@stablishinghat Ms. Amos knew that her acceptance
of an arbitration agreement was a condition of her continued employment with Linablinea
court, therefore, cannot conclude that her decision to remain in her position as a business
manager evidenced any intent to agree to atkitall disputes with Lincoln. Lincoln has failed
to establish the existence of a valid agreement to arbitrate that would bind s .afoh
accordingly, the court must deny Lincoln’s request that Ms. Amos be compelledte fnar
claims in arbitratior?.

CONCLUSION

For the reasons discussed herein, the defendant’s Motion to Compel Arbitratioayand St

i og—

ALETA A. TRAUGER
United States District Judge

Proceedings (Docket No. 19) will be denied.

An appropriate order will enter.

% Because the couihas determined that there exjenhuine disputes of material fact
regarding theexistence of any agreement to arbitrate between the partdegs noteachthe
merits of the parties’ arguments regardihgSixth Circuit’'srecent decision iAlternative
Entertainment2017 WL 2297620.
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