Kantz v. Bank of America, N.A. Doc. 83

INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

WILLIAM E. KANTZ, JR.,
Plaintiff,
V. NO. 3:17-cv-00051

BANK OF AMERICA,N.A., JUDGE CAMPBELL

MAGISTRATE JUDGE NEWBERN

N N N N N N N N N

Defendant.

MEMORANDUM

l. Introduction
Pending before the Court are Plaintifikotion For Summary Judgment (Doc. No. 52);
Defendant’s Cross Motion For Summary Judgm@uc. No. 56); Plaintiff's Reply (Doc. Nos.
74, 76); and Defendant’s Reply (Doc. No. 80). Ferrdasons set forth balpPlaintiff’'s Motion
For Summary Judgment (Doc. No. 52)0&NIED, Defendant’s Cross Motion For Summary
Judgment (Doc. No. 56) GRANTED, and this action i®I SMISSED.

Il. Factual and Procedural Background

In the Amended Verified Complaintiled in this case orMarch 16, 2017, Plaintiff
William E. Kantz, Jr. alleges that Defend&ank of America (“BOA”) is liable for $25,000 and
other relief for failing to provide him with cemtainformation required by the Real Estate
Settlement Procedures Act (“RESPA”) and thetfirin Lending Act (“TILA”). (Doc. No. 21).
The claims in this case arise out of a Note Bedd of Trust enteredtm by Plaintiff and Sandra
Lee with Defendant, on December 20, 2007, awlied by the residence located at 1244 Mary
Helen Drive, Nashville, Tenness. (Doc. No. 21, at 11-3; Exhibit A). Plantiff alleges that

Defendant foreclosed on the profyein early 2014, and that thensuing three foreclosure sales
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were fraudulent and fake. (Doc. No. 21, at fId)a separate actio®laintiff challenged the
foreclosure sales, and on March 30, 2017, the Sixttuit Court of Appea issued an opinion
affirming the district court’s rejection of thealenge. (Doc. No. 90 in Case No. 3:14cv01113).
Plaintiff alleges that he still residasthe address. (Doc. No. 21, at 1 1).

In the meantime, on August 17, 2015, the Federal Home Loan Mortgage Corporation
filed an unlawful detainer action against Btdf seeking possession diie property at 1244
Mary Helen Drive, and Plaintiff removed the ea® federal court. (Doc. No. 1 in Case No.
3:15¢cv00932). In that case, Plaintiff raised addil claims, including claims for violations of
RESPA, TILA, the Fair Debt Collection Practicestfand a claim for deafatory judgment that
the foreclosure sale was unlawful. (Doc. No. €ase No. 3:15cv00932).dtiff's claims have
been dismissed (Doc. No. 240 in Case No. 3:15cv00932).

In this action, Plaintiff raises claims agdibsefendant for violation of TILA, specifically
15 U.S.C. § 1639q, by failing to provide him witiformation regarding the payoff amount of
his loan. (Doc. No. 21). Plaifitialleges that, on Novemb&; 2016, during a case management
conference held in the casdemnced above (3:15cv00932punsel for Defendant indicated
that BOA was the servicer of Plaintiff's loadd( at § 12). Plaintiff fuher alleges that, on
November 9, 2016, his attorney sent a lettericiwlihe characterizes as a “Qualified Written
Request,” to courss for Defendant. (Id., at 17 12-15). Through thetter, Plaintiff's counsel
requests 20 categories of information undee heading: “R.E.S.P.A. Qualified Written

Request,” and the identity of the mortgagenewor servicer under the heading: “Truth-In-

1 The involvement of Plaintiff's counsel in the et®ithat give rise to this action raise serious
concerns about his role as coeinand as a fact witness atatr However, given the Court’s
ruling, these concerns are moot.
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Lending Act 8 131(f)(2).” (Doc. N. 21-3). These requests were lkitgied in an email from
Plaintiff's counsel to Defendant’s counsel sent that same day. (Doc. No. 21-4). Iltem #14 in the
RESPA section requests “[a]n itemized statenwérthe current amounteeded to pay-off the

loan in full.” (Id.) Plaintiff alleges that counsel for Defemd@aesponded to thegaest in a letter

to Plaintiff’'s counsel, dated December 8, 2016, yoig him of the need for additional time to
complete the necessary reseaanl stating that a response wobklsent when the research was
completed. (Doc. No. 21-5).

Plaintiff further alleges that on January 25, 20daunsel for Plaintifsent another letter,
which he characterizes as a ufified Written Request,” tdefendant at a P.O. Box in
Wilmington, Delaware. (Doc. Na21-6). This letter appears to Isebstantially similar to the
letters sent to counsel for tikefendant. Plaintiff alleges thatiptwithstanding its receipt of the
letter, Defendant has failed to provide the restip@ information. (Doc. No. 21, at 1 21-24).

Through the summary judgment briefing, howevihe parties appear to agree that
Defendant sent Plaintiff a letten February 11, 2017, stating thiatvas researching the January
25, 2017 request for information. (Doc. No. 75, d Poc. No. 56-2). On February 21, 2017,
Defendant sent a letter to Ritiff's counsel stating that Defidant had received the January 25,
2017 request for information on February 3, 2017, but the request “did not include written
authorization from [Plaintiff], for us to releat®an information to yown his behalf, nor do we
have existing authorization on file.” (Doc. No.-8% The letter suggested that counsel fax the
authorization, and indicated that Defendant would not be abiespond to the inquiries if the
authorization was not rea@d by February 24, 2017d()

In a letter to Defendant dated Febru&¥®, 2017, Plaintiffs counsel stated that an

authorization was unnecessary and that Defendtailise to respond violated TILA. (Doc. No.
3



56-4). The letter also repeated the requestinformation listed inthe earlier letters.iqd.) On
February 27, 2018, Defendant sentetter to Plaintiff indicatig that it had not received an
authorization for the release of informationhis attorney, and consequly, it would be unable
to respond to the inquiries. @0. No. 56-5). On March 10, 2017, counsel for Defendant sent a
Third Party Authorization Form, via email, tounsel for Plaintiff and »plained that Plaintiff
would be required to complete the form befDrefendant could discussdhhtiff's account with
counsel. (Doc. No. 56-6). Amongther statements in his aemhresponse on March 13, 2017,
Plaintiff's counsel insisted #t an authorization form washnecessary, argudtiat the form
provided by Defendant’'s counsel was not appete, and asked for legal authority supporting
the request for a thirgarty authorization form(Doc. No. 56-7).

It is undisputed that, to date, Plaintiffas not provided an authorization form to
Defendant. Nevertheless, on June 1, 2017, Defeisdeotporate designatgrovided Plaintiff
with the requested payoff information as pait the discovery in this case. (Plaintiff's
Memorandum Of Law In Support Of Motion F8ummary Judgment (Doc. No. 53, at 2)).

lll. Analysis

A. The Standards Governing Motions For Summary Judgment

Summary judgment should lgranted "if the movant sh@nthat there is no genuine
dispute as to any material faartd the movant is entitled to judgment as a matter of law." Fed. R.
Civ. P. 56(a). The Supreme Court has constiRek® 56 to “mandate[] the entry of summary
judgment, after adequate time for discovery apdn motion, against a pamnvho fails to make a
showing sufficient to establish the existence okblement essential to that party’s case, and on
which that party will bear the burden of proof at trial.élotex Corp. vCatrett, 477 U.S. 317,

322,106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).
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In considering a motion for summary judgnmt, a court must draw all reasonable
inferences in favor of the nonmoving par8ee, e.g., Matsusa Elec. Indus. Co., Ltd. v. Zenith
Radio Corp475 U.S. 574, 587-88, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1886gve v. Franklin
County, Ohio,743 F.3d 126, 132 (6th Cir. 2014). The ¢aloes not, howevemake credibility
determinations, weigh the evidence, or determine the truth of the nfattdrson v. Liberty
Lobby, Inc, 477 U.S. 242, 255, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).

In order to defeat the rtion, the nonmoving party mugtovide evidence, beyond the
pleadings, upon which a reasonable jury could return a verdict in its faetmtex Corp. 477
U.S. at 324Shreve/743 F.3d at 132Ultimately, the court is to determine “whether the evidence
presents a sufficient disagreement to require sgiam to a jury or whether it is so one-sided
that one party must prevail as a matter of lantlerson477 U.S. at 251-52.

B. The TILA Claim

Plaintiff alleges that Defendahas violated 15 U.S.®.1639g by failing to provide him
with the requested payoff balance for his hdoan. Section 1639g was added to the TILA in
2010 as part of the Dodd-Frank AcgesPub. L. No. 111-203, 124 Stat. 1376 (2010), and
provides as follows:

A creditor or servicer of a home loaradirsend an accurate payoff balance within
a reasonable time, but in no case more thansiness days, after the receipt of a
written request for such balancerin or on behalf of the borrower.

The regulation implementing this provision states:

(c)(3) Payoff statements. In connection watkonsumer creditansaction secured

by a consumer's dwelling, a creditor, gesie or servicer, as applicable, must
provide an accurate statement of th&ltmutstanding balance that would be
required to pay the consumer's obligatiin full as of a specified date. The
statement shall be sent within a reasoadiohe, but in no case more than seven
business days, after receiving a writtequest from the consumer or any person
acting on behalf of the consumer. When a creditor, assignee, or servicer, as
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applicable, is not able to provide the staent within seven business days of such

a request because a loan is in bankrumicyoreclosure, because the loan is a

reverse mortgage or shared appreciationigage, or because of natural disasters

or other similar circumstances, the pHystatement must be provided within a

reasonable time. A creditor or assigneat tthoes not currently own the mortgage

loan or the mortgage sering rights is not subject tthe requirement in this
paragraph (c)(3) to provide a payoff statement.
12 C.F.R. 8 1026.36.

An individual may bring an actiofor a violation of Section 1639g under 15
U.S.C. § 1640, which provides thany creditor” who fails tacomply with the statute’s
requirements is liable for actual damages, statutory damages, costs and attorneys’ fees,
and other relief.

Plaintiff argues that Defendant vicdat Section 16399 by failing to respond to
two requests for payoff information issued Blaintiff's counsel: (1) the November 9,
2016 letter addressed to counsel for Defetidand (2) the January 25, 2017 letter sent to
Defendant at the Wilmington, Delawaredaglss. (Doc. No. 21, at Y 13, 19). As
described above, the two letters are virtuatlgntical in describing the information
sought: Under the heading “R.E.S.P.A. Qualified Written Request,” the fourteenth item
requests “[a]n itemized statement of the eantramount needed to pay-off the loan in
full.” (Doc. Nos. 21-3, at 2; 21-6, at.2Ynder the heading “Truth-In-Lending Act §
131()(2),” the letters request “the naméddeess and telephone number of the owner of
the mortgage or the master servicer of the mortgatye,at 3).

Defendant argues that did not violate TILA with regard to the November 9,
2016 request because the request was s&efendant’s counsel, who is not a “creditor

or servicer of a home loan.” Because Pi#fistcounsel did not send the request to the

“creditor,” Defendant contend®efendant did not violate duty imposed on the creditor
6



by TILA for which damages may be recosd. In response, Plaintiff argues that
Defendant has failed to cigaithority for its position.

The Court concludes that the plain langeaf the statute supports Defendant’s
argument. Plaintiff seeks to recovéamages under Sections 1639g and 1640, which
impose a duty, and authorize a cause of action for damages for failure to fulfill that duty,
only as to “creditors” or “servicersSeel5 U.S.C. § 1602(g) é&ining “credtor”); 15
U.S.C. 8§ 1602(cc)(7) and 12 U.S.C. § 2605]i)(@fining “servicer”). The statute does
not contemplate recovery of damages bpaaty whose lawyer sends an unanswered
request for information to a lawyer for ahet party in the midsof ongoing litigation.
Therefore, Plaintiff's TILA claim based ondiNovember 9, 2016 lettex without merit.

The January 25, 2017 letter was sentDefendant directly, but Defendant
indicated that it was unable tespond to the request untibiitiff provided authorization
for his counsel to receive the requested inftran. Defendant contends that its duty to
respond was never triggered because ®ffaimefused to provide the requested
authorization. As support for this position, fBredant cites an “Official Interpretation”
by the agency charged with enforcing thEA, the Consumer Financial Protection
Bureau (“CFPB”), regarding third-p& requests for payoff information:

Paragraph 36(c)(3).

1. Person acting on behalf of the consuniféor purposes o§ 1026.36(c)(3), a

person acting on behalf of the canser may include the consumer's

representative, such as an attornepresenting the indidual, a non-profit
consumer counseling or similar orgartiaa, or a creditor with which the
consumer is refinancing and which reqsitbe payoff statement to complete the
refinancing.A creditor, assignee oservicer may takeeasonable measures to
verify the identity of any person actiog behalf of the consumer and to obtain

the consumer's authorizatida release information to any such person before the
‘reasonable time’ pedd begins to run.
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12 C.F.R. Part 1026, Supp. |, SubparPB&ragraph 36(c)(3) (emphasis added).

Based on the Official Interpretation, therefaaesreditor or servicer may take reasonable
measures to obtain a consumer’s authorizatiorelease information to third parties, including
attorneys, and the response period does not begin to run until authorization is received. In this
case, Plaintiff does not dispute that he failed to provide Defendant with an authorization to
release his payoff information to his attorney. Rather, Plaintiff takes the position that
authorization is not required. €Court is persuaded, howevemttthe interpretive commentary
of the CFPB should be applied here becausekesta reasonable balance between the desire for
a prompt response to a consumer’s request for payoff information and the need to avoid the
unauthorized disclosure of a consutsgersonal financial informatiorfseeRhinehimer v. U.S.
Bancorp Investments, Inc787 F.3d 797, 809 (6th Cir. 2015) (discussing deference to be
accorded to agency interpretations)re Carter 553 F.3d 979, 987 (6th Cir. 2009) (explaining
that “the views of an agency charged with gppj a statute constitute body of experience and
informed judgment to which courts andigants may properly resort for guidance.He v.

Ocwen Loan Servicing, LL@016 WL 3892405, at *2 (E.D.N.Xduly 14, 2016) (finding CFPB
interpretative commentary to be highly persuasigeause it fills a gap in the text of the statute
and regulation). Therefore, the Court camds that Defendanteasonably required an
authorization to release Plaintiff’'s payoff infortie to counsel, and Plaintiff has failed to show

that he provided suchn authorizatiod.Accordingly, Defendant’s du to respond under Section

2 As the record establishes, this failure resuftech Plaintiff's counsel’s refusal to provide the
requested authorization form. While counsel mayehapined that he was not required to do so,
the issue before the Court is @ther Defendant’s request was waable. The Court finds that it
was.
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1639g was not triggered, and Plaintiff's TILAagh based on the January 25, 2017 letter is
without merit.See Pike v. Bank of America, N.2016 WL 614013, at *8 (N.D. Ohio Feb. 16,
2016) (dismissing TILA claims where the plaifdi failed to provide an authorization to
defendant permitting release of information to consumer’s attorfeys).

C. The RESPA Claim

In his briefing, Plaintiff seeks to raiseaghs under RESPA. Defermulaargues that these
claims should be barred because they wetgaised in his Amended ComplainSegDoc. No.
21 (Amended Verified Complaintpoc. No. 45 (Initial Case Managent Order, at § 2)). The
Court finds it unnecessary to resolve this dispute, however, because even if Plaintiff is permitted
to raise a RESPA claim, he has failed tovule evidence, beyond the pleadings, upon which a

reasonable jury could return a verdict is favor on the claim under applicable law.

3 In addition, the Court notes that Section 16&the TILA bars recovery for violations where
a defendant relied in good faitim an agency interpretation:

(f) Good faith compliance with rule, regulation, or interpretation of Bureau
or with interpretation or approval of duly authorized official or employee of
Federal Reserve System

No provision of this section, section 1607d)this title, setton 1607(c) of this
title, section 1607(e) of ih title, or section 1611 ofhis title imposing any
liability shall apply to any act done or omitted in good faith in conformity with
any rule, regulation, or interpretation thereg the Bureau or in conformity with
any interpretation or approval by an offitor employee of the Federal Reserve
System duly authorized by the Bureauidsue such interpretations or approvals
under such procedures as the Bureau pnagcribe therefonotwithstanding that
after such act or omission has occurrgaich rule, regulation, interpretation, or
approval is amended, rescinded, or determimeflidicial or othe authority to be
invalid for any reason.



Plaintiff claims that Defendant violatddESPA, specifically 12 U.S.C. § 2605(e), by
failing to provide him with his lan payoff information in respoedo his counsel's requests for
information. Section 2605(e)(1) requires that arVgcer of a federallyelated mortgage loan”
respond to a “qualified written requesftom a borrower, or an agt of the borrower, within
five business days. Within 30 business days after receipt of a qualified written request, the
mortgage loan servicer must conduct an ingasibn, and provide théorrower with certain
information. 12 U.S.C. 8§ 2605(e)(2). A servicer tfats to comply with these obligations is
liable to the borrower for “any actual damages to the borrasea result of the failuréany
additional damages “in the casé a pattern or practice afoncompliance,” and costs and
attorneys’ fees. 15 U.S.C. 8§ 26081), (3) (emphasis added).

The courts have consistently held that proibhctual damages is an essential element of
a claim under RESPASee, e.g., Wirtz v. Specialized Loan Servicing, 18886, F.3d 713, 718
(8" Cir. 2018). “Congress’s use of the phrase dasesult of dictates #t ‘there must be a
“causal link” between the allegedolation and the damages.Wirtz, supraat 719 (quoting
Renfroe v. Nationstar Mortg.lLC, 822 F.3d 1241, 1246 (T1Cir. 2016)). Conclusory
allegations of actual damages are insufficiSee, e.g., Pik&016 WL 614013, at *6.

Plaintiff alleges that his actual damages cdnsisthe cost of preparing the “qualified

written requests” sent to Defenda as well as the cost oflihg and pursuing this lawsuit.

4 Defendant also argues thiae letters sent by &htiff's counsel werewot “qualified written
requests” for purposes of RESPA because they didetate to the serving of Plaintiff's loan,
nor did they identify any error, as required $gction 2605(e)(1)(B). In addition, Defendant
argues that Plaintiffsaunsel failed to send the requestghe correct designated address. The
Court need not address these arguments asiPIRIRESPA claim fails for other reasons, as set
forth herein.
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Plaintiff has failed to show, howey;, that these costs are comgenle damages suffered by him
“as a result of the failure” to prompthgceive payoff information from Defendant.

Plaintiff cites Marais v. Chase Home Finance, LLZ36 F.3d 711 (6 Cir. 2013) to
support his argument that the cost of prepariggaified written request can be an element of
actual damages. IMarais, the court held that the plaintifufficiently pled actual damages to
support her RESPA claim by allegitigat the defendant’s inadedeaesponse to her qualified
written request resulted in hernymag interest on a higher principaalance than she should have.
736 F.3d at 720. Having made that determinatioa,ctburt went on to Ew the plaintiff to
include the costs of preparingetlyualified written response as alement of actual damages,
and denied the defendant’s nuotito dismiss the RESPA claimal., at 721.

Here the issue is not whether Plaintiff carthstand a motion talismiss, but rather
whether Plaintiff has come forward with egitte of actual damagesffstient to withstand
summary judgmenSee Miller v. Caliber Home Loans, In20Q18 WL 935439, at *3 (W.D. Ky.
Feb. 16, 2018) (discussimdarais as addressing the pleading requirements for a RESPA claim).
Furthermore, the Court does not constagais as holding that the cosef preparing a qualified
written requesaloneis sufficient to constitute actual damages under the statute. If that were the
case, the causal connection requirementhef statute would be rendered superflucbse
Martini v. JPMorgan Chase Bank, N./&34 F. App’x 159, 164 (6 Cir. 2015) (distinguishing
Marais by explaining that the costd preparing the request that case became damages only
after the defendant’s failure t@spond which resulted in higheterest costs and a negative
impact on plaintiff's credit score).

The cost of preparing the requests in ttase simply could not have been caused by

Defendant’'ssubsequentailure to respond to the requests because that cost would have been
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incurred regardless of whether Defendant respon8eé.Sutton v. CitiMortgage, Inc.228
F.Supp.3d 254, 275-76 (S.D.N.Y. 2017) (“To permit aseaof action based on incidental costs
would transform virtually all uregisfactory borrower inquiries into RESPA lawsuits, and, in so
doing, would subvert the very reason for the damages requirement in the first place.”);
Tsakanikas v. JP Morgan Chase Bank, N2A12 WL 6042836 (S.D. Ohio Dec. 4, 2012) (“The

costs of preparing and sending a QWR to a loan servicer do not constitute actual damages under
12 U.S.C. § 2605.”)

As for the costs associated with bringitigs lawsuit, those costs are not considered
elements of “actual damages” under subsac2605(f)(1)(A) because they are specifically
addressed in a separate subsect8gel2 U.S.C. § 2605(f)(3) (RESPplaintiff may recover:

“In addition to the amounts under paragraph (1(29rin the case of any successful action under
this section, the costs of the action, together with any attorneys temggeohin connection with
such action as the court may determinbdaeasonable under the circumstances.”)

Nor has Plaintiff demonstrated entitlemenstatutory damages for “a pattern or practice
of noncompliance” under subsecti@gf05(f)(1)(B). In order to rexer statutory damages for a
pattern or practice of noncqtmnce, a borrower must first recover actual damagasz, supra,
at 6. Because Plaintiff has not shown thatshéfered actual damages, he may not recover
statutory damages. FurthermoRdaintiff has not shown that Defdant has engaged in a pattern
or practice of noncompliance withthe meaning of the statute athwith regard to Defendant’s
conduct with other borrowers, or with regaodPlaintiff's two rejuests at issue heie.

The property at issue in this case was theesuilg)f a foreclosure sale in early 2014, and
Plaintiff's request for payoff information came alshdhree years later. Plaintiff does not suggest

that he had the financial means, at that timeyap the balance of the loan and/or reverse the
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foreclosure saleé He has simply failed to show anymages he suffered during the seven-month
period between his first requdstr payoff information and theeceipt of that informationSee
Adams v. EMC Mortgage Corp49 F. App’x 718, 721 (30Cir. Oct. 10, 2013) (plaintiff whose
home had been foreclosed on failed to adequately allege actual damages in connection with his
RESPA claim because he failed to explain how he was harmed by lack of a response to his
request for information)Pike, 2016 WL 6144013, at *6 (plaintiff who had been in default and
testified that his only damages were the adsttilities and upkeep to the mortgaged property
where he continued to reside failed to demwans actual damages, and thus, summary judgment
on RESPA claim was appropriatdjder v. HSBC Mortgage Corp2013 WL 992510, at *6
(S.D. Ohio Mar. 13, 2013) (pldiff failed to adequately claa actual damages in connection
with RESPA claim where she failed to allege alaes financially prepared to pay sums necessary
to reinstate mortgage had thefetedlant adequately respondedhier request for information).
Plaintiff's RESPA claims are without merit.
IV. Conclusion

For the reasons set forth above, the Coartcludes that summajudgment should be
granted to the Defendants.

It is SOORDERED.

= L

WILLIAM L. CAMPBELL, JR¢”
UNITED STATES DISTRICT JUDGE

> Defendant has filed copy of an email in which counsel ®laintiff states tht Plaintiff “has

no money | am aware of so heopably is not overly worried about alleged deficiencies.” (Doc.
No. 56-14).
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