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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
JEROME SIDNEY BARRETT,
Petitioner,
V. NO. 3:17cv-00062

KEVIN GENOVESE , Warden,

N N N N N N N N N

Respondent

MEMORANDUM OPINION

Jerome Sidney Barrett, a statesoner filed apro se petition for the writ of habeas corpus
under 28 U.S.C. § 2254 (Doc. No. 1) and an amended habeas petition (Doc. No. 3) (collectively,
the “Petition”). Respondent filed an answer (Doc. No. 23) &atitioner filed a reply (Doc. No.
33).In the reply, Rtitionerrequess discoveryand an evidentiary hearinfPoc. No. 33 a#5-48.)

For the following reasonghese requestwill be deniedPetitioner is not entitled to relief on any
of his claims andthis action will be dismissed.
l. Procedural Background

In June 2008, a Davidson County grand jury indi&eitioner for firstdegree murder and
felony murder. (Doc. No. 22 at 5-7.) In July 2009, a jury foun®etitioner guilty of second
degree murdera lesser included offensen both counts. (Doc. No. 22 at 63.)“The jury
sentenced him to fortfour years for each conviction. The trial court merged the convictions and
ordered that the sentence be served consecutively to a life sentence for aspremiaction.

State v. BarreftNo. M200902636CCA-R3-CD, 2012 WL 2870571, at *25 (Tenn. Crim. App.

July 13, 2012)The Tennessee Court of Criminal Appeals (“TCCA”) affirmed the judgniént.
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at *46. Petitioner filed an application for permission to appeal to the Tennessee Suprerhe Cour
(Doc. No. 22-27), and the Supreme Court denied it on December 12, 2012 (Doc. Np. 22-28
In November 2013, the trial court receiviégtitioner’spro se petition for pos-conviction
relief. (Doc. No. 2229 at 66-110.) The court appointed counsil. @t 111), andPetitioner filed a
pro se amended petition(id. at 112-30). The court held an evidentiary hearing (Doc. Ne32p

and denied relief (Doc. No. 229 at 13442). The TCCA affirmedBarrett v. StateNo. M2015

01161CCA-R3-PC, 2016 WL 4410649 (Tenn. Crim. App. Aug. 18, 20B&}itioner therfiled
two aplications for permission to appeal: one prepared by counsel (Doc. 186) 22ndanother
prepared by &itioner himsel{Doc. No. 22-37). On December 14, 2016, the Tennessee Supreme
Court denied discretionary review and dismisBetitioner'spro se applcation because he was
“represented by counsel who filed a timely application for permission to dpfieat. No. 22
38.)

Petitioner filed a habeas corpus petition (Doc. No. 1) and an amended petition (Doc. No.
3) in this Court, and Respondent concetttes the Petition is timely (Doc. No. 23 at 2).
Il. Factual Background

On direct appeal, the TCCA provided a comprehensive account of the evidence at trial.
Barrett 2012 WL2870571 at *1-25. TheCourt will refer to specific evidence as necessary in the
analysis below. Here, to provide a basic contextPiditioner’s claims, th&ourt relies on the
TCCA’s summary of the underlying facts on post-conviction appeal:

In 2009, the Petitioner was convicted of second degree murder for the February

1975 murder of ningearold Marcia Trimble.. . . [O]n the evening of February

25, 1975, the victim left her Nashville home to deliver Girl Scout cookies to a
neighbor who lived across the street. When the mistimother called for her

1 As the TCCA recognizedn postconviction appeal this amended petition “was not filed by counsel and was
submitted by the Petitioner” even though “counsel had been appointed at the tinrestitee petition was filed.”
Barrett v. StateNo. M201501162CCA-R3-PC, 2016 WL 4410649, at *2 n.1 (Tenn. CriApp. Aug. 18, 2016).
Thus,Petitioner’'spro se postconviction petitions were the operative petitions before the trial court.
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approximately twentfive minutes later, the victim did not respond and did not
return home.

Following an extensive search, the victinbody was found on March 30, 1975, in

a neighbors garage. The garage where she was foundopasended without

doors, and her body was wlidden. An autopsy showed that the vicsncause

of death was asphyxia caused by manual strangulation. The forensic examiner who
performed the autopsy opined that based upon decomposition, livor mortiseand
victim’s stomach contents, she died at or near the time of her disappearance and
was likely in the garage almost from the time of death.

The medical examiner took vaginal swabs from the vigimvagina, and that
evidence was preserved by rolling the swabs onto slides. Subsequent analysis
showed the presence of sperm, but DNA testing was not available in 1975. The
slides prepared were preserved by the medical examionéice. The Federal
Bureau of Investigation (“FBI”) conducted serology testing be wictinis
underwear, pantsand blouse. Those tests revealed no blood or semen on the
underwear but did show the presence of semen on the pants and blood on the blouse.

The case remained unsolved, but the Metro Nashville Police Department continued
to investigate the murder, and in 1990 the vitsirvase file was reviewed in an
attempt to locate evidence that could be submitted for DNA testing. Between 1990
and 2004, the victim’s pants, blouse, and the slides created from the vaginal swabs
were tested mitiple times by various laboratories. A DNA profile from this
evidence was created in March 1992. That DNA was compared to samples from
over one hundred individuals, including samples from almost everyone in the
victim’s neighborhood, but there were no oteds.

The Petitioner was eventually developed as a suspect, and police obtained a search
warrant for his DNA in 2007. The PetitionetDNA matched a profile developed
from the victinis blouse. A DNA expert opined that the probability of a random
match was one in six trillion. The Petitioner was subsequently arrested anddindicte
In 2008, two jailhouse informants informed authorities that while he was in jail, the
Petitioner made statements admitting that he had killed the victim but denying that
he had raped her.
Barrett 2016 WL 4410649, at *1-2 (internal citations and quotation marks omitted).
II. Asserted Claims
Petitioner assertseveralclaims in the original petition and amended petition. Because

many of the bare assertions in the original petitgarlap withargumentsaised in the more

expansiveamended petition, th€ourt considers the original and amended petitions collectively.



In doing so, theCourt has liberally construed tHeetition to the fullest exterto identify the
following claims For clarity, theCourt has grouped tke claims by type, and listed them in
roughly chronological order.

1. The indictment was not issued by a grand jury with a fore@mot. No. 1 at 25; Doc. No.
3at33)

2. The trial courterred in the following eighteen ways:

2.A. Denying themotion to dismiss for excessive gralictment delay (Doc. No. 1 at
12; Doc. No. 3 at 16);

2.B. Failing to minimize the effect of prejudicial pretrial publicity (Doc. No. 3 at 26
27);

2.C. Falling to dismiss the indictment based on prejudicial pretrial publigity;

2.D. Denying thanotion to continue trial to allow independent DNA analygis &t
10);

2.E. Denying thenotion for a bill of particularsid. at 20);
2.F.  Denying the motion to suppress (Doc. No. 1 at 10; Doc. No. 3 at 15);

2.G. Allowing the person who performed the autopsy of the victim to testify as a DNA
expert for the prosecution (Doc. No. 1 at 18);

2.H. Being influenced by media coverage to admit evidence (Doc. No. 3 at 27);
2.1.  Allowing the testimony of “two jailhouse liars” (Doc. No. 3 at 13-14,223-

2.J. Admitting testimony ofPetitioner’s statement that he “had killed befo(®oc.
No. 1 at 14);

2.K.  Admitting photographs of the victim (Doc. No. 3 at 32—-33);

2.L. Admitting a video recording of gail altercationinvolving Retitioner andfellow
inmate Frank White, anallowing SheldorAnter totestify aboutwhatWhite said
to Retitioner(Doc. No. 1 at 27; Doc. No. 3 at 14, 28);

2.M. Failing to tell the jury the court’s opinion of who the aggressor was in the jail
altercation(Doc. No. 3 at 28);



2.N.

2.0.

2.P.

2.Q.

2.R.

Allowing the prosecution to ask a defense witness if he was arrested, suspended,
and resigned from the police force in 1978 (Doc. No. 1 at 15; Doc. No. 3 at 16);

Allowing the prosecution to impeach a defense witness with a prior misdemeanor
conviction (Doc. No. 1 at 20; Doc. No. 3 at 16);

Failing to give a jury instruction on criminahd professional informants (Doc.
No. 3 at 17, 23);

Failing to instruct the jury that it must findetitionerguilty of an underlying
felony to find him guilty of felony murder (Doc. No. 3 at 19-21); and

Imposing an improper consecutive sentence above the maximum (Doc. No. 1 at
22; Doc. No. 3 at 34).

. The state committed prosecutorial misconduct through comments during closing
argument. (Doc. No. 1 at 24; Doc. No. 3 at 6, 14, 30-31.)

. There is insufficient evidence to suppBetitioner’sconvictions.(Doc. No. 1 at 8; Doc.
No. 3 at 14, 22.)

Trial counsel was ineffective in the following fourteen ways:

5.A.

5.B.

5.C.

5.D.

5.E.

5.F.

5.G.

5.H.

5.1

Failing to file a motion to dismiss the indictment due to prejudiciatripte
publicity (Doc. No. 3 at 26);

Failing to adequately question potential jurors regarding media covadage (
27);

Failing toaskconstitutionally required questions durivgr dire (id. at 33);
Retaining DNA expert Ronald Acklen (Doc. No. 3 at 3—8)6—

Failing to assess the constitutionality of the collection, testing, and custody of
DNA evidencei@. at 3-4, 7);

Failing to have a DNA expert conduct an independent DNA test (id. at 4, 9);
Failing to request dunawayhearing & a seconddNA search id. at 9, 16);

Failing to object and move to suppress evidence obtained as a result of a second
warrantless DNA searcld( at 15-16);

Failing to investigate the backgrounds of estatithessesSheldon Anter and
AndrewNapper d. at 13;



5.J. Failing to object to the admission of photographs of the victim from around the
time of her death (icat 33);

5.K. Failing to object to the prosecu®playing and narrating a videecordingof the
jail altercation(id. at 28);

5.L.  Advising Petitioner not to call any alibi witnesses, including an individaaied
Cicero (d. at 17);

5.M. Failing to request a jury instruction on criminal and essfonal informants
regarding Anter and Napper (i 13-14, 17, 23); and

5.N. Failing to request a jury instruction on the absentee witness rule regarding Frank
White (d. at 25-26).

. The Tennessee Supreme Court erred on direct appeal by reversing its decision to allow
him a discretionary appeal after a emeek feature on his case aired on local nevds

at 27)

The post-conviction trial court erred in the followeglgvenways

7.A. Failing to appoint substitute counsel in a timely mannea{id8-29);

7.B. Failing tohear themotion to appoint counsel from outside Nashville (id. at 2, 10);
7.C. Failing to hear the motion to recuse &2);

7.D  Failing to hear the motion for independent DNA testingati@);

7.E. Failing to hear the motion to move the evidentiary hearing due to medidaddias (
at 2);

7.F. Faliling to issue a subpoena to hPHktitioner secure witnesses and documentation
for the evidentiary hearing (id. at 8, 10, 12);

7.G. Holding two evidentiary hearings on the same day, five minutes apart (id. at 12);

7.H. Failing to address the claim that trial counsel should hageestd a jury
instruction regarding the testimony of Anter and Napper (id. at 24);

7.1.  Failing to address the claim thBetitioner’s larceny conviction was voidd(
at 18, 20);

7.J. Ignoring the defense of “selective prosecution” based on differernst@gedn
DNA samplesif. at 3);and



7.K. Refusing to provide a copy of the evidentiary hearing transcript (id.
8. Appointed postonviction counsel was ineffective at the initial review stage in failing to:
8.A. Secure an independemtpert’'sDNA analysis (d. at 5, 9-10);

8.B. Support Btitioner's pro se motion for independent expert assistanice &t 9,
11); and

8.C. Arrange for alibi witness Cicero to testify at the evidentiary hearthy (
9. Appointed post-conviction counsel was ineffective on appeal in:

9.A. Denying PRtitioner’'s right to appeal by refusing taclude allthe requested
grounds for relief in thappellate briefid. at 10, 13, 30);

9.B. Failing to povide Retitionera copy of the evidentiary hearing transcriigk @t
12, 30); and

9.C. Failing to povide Retitionera copy of the appellate brigf(at 12-13, 30).

10.The TCCA erred on posionviction appeal by failing to addreBegtitioner’'sclaim that
the trialcourt erroneously allowed Anter’s testimony. @tl24-25)

V. Standard of Review
The authority for federal courts to grant habeapusrelief to state prisoners is provided

by the Antiterrorism and Effective Death Penalty Act of 188&DPA”). Harrington v. Richter,

562 U.S. 86, 97 (2011). Under AEDPA, a habeas claim “adjudicated on the merits” in state cour
cannot be the basis for federal relief unless the state court’s decisiofljyvasontrary to, or
involved an unreasonable digption of, clearly established Federal law, as determined by the
Supreme Court of the United States”; or (2) “based on an unreasonable determinationai$ the f
in light of the evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d)[t[heus
guestion under AEDPA is not whether a federal court believes the state coenrsidation was

incorrect but whether that determination was unreasorablsubstantially higher threshold.”



Schriro v. Landrigan, 550 U.S. 465, 473 (2007) (ciddliams v. Taylor, 529 U.S. 362, 410

(2000)).
Under Section 2254(d)(1p state court’s decision is “contrary to” clearly established

federal law “if the state court applies a rule that contradicts the governingdaviorth in
[Supreme Court] cases’ dif the state court confronts a set of facts that are materially
indistinguishable from a decision [of the Supreme Court] and nevertheless ardvgsfarent

result].” Hill v. Curtin, 792 F.3d 670, 676 (6th Cir. 2015) (en banc) (quoting Lockyengrade

538 U.S. 63, 73 (2003)). “Under the ‘unreasonable application’ clause of [Section] 2254(d)(1),
habeas relief is available if ‘the state court identifies the correct govermalgdenciple from
[the Supreme Court’s] decisions but unreasonablyliephat principle to the facts of the

prisoner’s case.”ld. (quotingHarris v. Haeberlin526 F.3d 903, 909 (6th Cir. 2008)). A state

court’s application is not unreasonable under this standard simply because a fedefialdsoi
“incorrect or errorous”—instead, the federal court must find that the state court’s application was

“objectively unreasonableld. (quoting_ Wiggins v. Smith, 539 U.S. 510, 520-21 (2003)).

To grant relief under Section 2254(d)(2), a federal court must find that “tleecsiatt’s
factual determination was ‘objectively unreasonable’ in light of the evidersemted in the state

court proceedings.” Young v. Hofbauer, 52 F. App’x 234, 236 (6th Cir. 2002). Gtatefactual

determinations are only unreasonable “if it is shown that the state court’s pte®lyncorrect
factual findings are rebutted by ‘clear and convincing evidence’ and do not have suppert in t

record.” Pouncy v. Palmer, 846 F.3d 144, 158 (6th Cir. 2017) (quoting Matthews v. Ishee, 486

F.3d 883, 889 (6th Cir. 2007)). “[l]t is not enough for the petitioner to show some unreasonable

determination of fact; rather, the petitioner must show that the resulting statelecsion was



‘based on’ that unreasonable determination.” Rice v. White, 660 F.3d 242, 250 (6th Cir. 2011)

(citing Byrd v. Workman, 645 F.3d 1159, 1172 (10th Cir. 2011)).

The demanding review of ¢tas rejected on the merits$tate court, however, is ordinagril
only available to petitioners wh@Xhausted the remedies available in the courts of the"28te
U.S.C. 8 2254(b)(1)(AHarrington 562 U.S. at 103. In Tennessee, a petitisteleemed to have
exhausted all available state remedieqdddrclaim” when it is presented to the Tennessee Court

of Criminal Appeals. Adams v. Holland, 330 F.3d 398, 402 (6th Cir. 2003) (quoting Tenn. Sup.

Ct. R. 39).“To be properly exhated, each claim must have been ‘fairly presented’ to the state
courts,” meaning that the petitioner preseritté same claim under the samedhe. . . to the

state courts.Wagner v. Smith, 581 F.3d 410, 414, 417 (6th Cir. 2Q6i€gtions omitted).

The procedural default doctrine is “an important ‘corollary’ to the exhaustion
requirement,” under which “a federal court may not review federal claims thate statle court

denied based on an adequate and independent state procedural rule.” Dawlig 137 S. Ct.

2058, 2064 (2017) (citations omitted). &laim also may be “technically exhausted, yet
procedurally defaulted,” where “a petitioner fails to present a claim in state bat that remedy

is no longer available to him.” Atkins v. Hollowa792 F.3d 654, 657 (6th Cir. 2015) (citidones

v. Bagley, 696 F.3d 475, 483-84 (6th Cir. 2012)).
To obtain review of a procedurally defaulted claim, a petitioner must “estabésise’

and ‘prejudice,’” or a ‘manifest miscarriage of justicditldlebrooks v. Carpenter, 843 F.3d 1127,

1134 (6th Cir. 2016) (citing_Sutton v. Carpenter, 745 F.3d 787;919Q6th Cir. 2014)). A

petitioner may establish cause by “show[ing] that some objective factor éxtetimadefense—
a factor that “cannot be fairlyttalbuted to” the petitioner“impeded counsel’'s efforts to comply

with the State’s procedural ruleDavila, 137 S. Ct. aR065 gitations omittedl There is alsod



narrow exception to the cause requirement where a constitutional violation has ‘prebalied’

in the conviction of one who is ‘actually innoceat’the substantive offenseDretke v. Haley,

541 U.S.386, 392 (2004) (quotinurray v. Carrier 477 U.S. 478, 4961986)). To establish

prejudice, “a petitioner must show not merely that the errors at his trial ¢r@atessibility of
prejudice, but that they worked to his actual and substantial disadvantage, infectiniy@isial

with error of constitutional dimensiongGarciaDorantes v. Warrer801 F.3d 584, 598 (6th Cir.

2015) (quotingHollis v. Davis 941 F.2d 1471, 1480 (11th Cir. 199{ijternal quotation marks

omitted)
V. Analysis
Respondent contends that all of the claimheoriginal petitior—and some of thelaims
in the amended petitiershould be dismissed because they do not comply with the pleading
requirements of Habeas Rule 2((fpoc. No. 23 at 4642.) Rule 2(c)requiresa petitionerto
“ specify all the grounds for relief availableth® petitionerand ‘state the facts supporting each

ground.” Mayle v. Fenix 545 U.S. 644, & (2005) ¢itations omitteyl This rule is “more

demanding” than Rule 8(a) of the Federal Rules of Civil Procedure, under which féacdam
need only provide ‘fair notice of what the plaintiff’'s claim is and the grounds upon whiclsitrest

Mayle, 545 U.S. at 655 (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)).

Here, as stated abqwhe Court considers the original and amended petitions collectively.
Accordingly, dthough the claims in the original petition aresupported by factgndmuch of
the amended petitiors difficult to decipherthe Court will not rely on the pleading standard of
Habeas Rule 2(dp summarilydeny Retitioner’s claimsinstead, he Court will consider whether
Petitioner hasomplied with Rule 2(¢)as necessary its consideation ofeach individual claim

SeeMayle, 545 U.S. at 656 (explaining that a primary purpose of “Rule 2(c)’s demand that habeas
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petitioners plead with particularity is to assist the district court in determining evhéshorder
the State to respondJonethelessRespondent also contends tRatitioner is not entitled to relief
becausehe claims areeither not cognizable, do not survive the demanding review of claims
exhausted in state court, or are procedurally defaulted. (Doc. No. 23 at 4CyUmagrees and
addresses each category of claims in turn.

A. Non-Cognizable Claims

“Section 2254(a) states that a federal cosinall entertain an application for a writ of
habeas corpus in behalf of a person in custody pursuant to the judgment of a State couart only
the ground that he is in custody in violation of the Constitution or laws or treaties of ted Uni

States.” Kirby v. Dutton, 794 F.2d 245, 246 (6th Cir. 1986). Thus, federal district courts

traditionally granthabeas corpus relief only “when the petitioner is in custody or threatened with
custody and the detention is related to a claimed constitutional violdtioAs explained below,
some ofPetitioner’'s challenges to his trial proceedings, direct appeal proceedimtjgoat
conviction proceedings are outside the scope of federal habeas corpus review éastimgd.

at 24647 (discussing Preiser v. Rodriguez, 411 U.S. 475 (1973)) (analyzing the scope of the

federal writ of habeas corpus).
1. Claims 2.F, 2.G, 2.1, 2.J, 2.N, 2.0Fial Proceedings
Petitioner asserts eighteen claims of trial court error. Six are not cogmiZaibst,
Petitioner asserts in Claim 2.F that the trial court erred in denying his motion to sugpres.
No. 1 at 10; Doc. No. 3 at 15.) To provide some context for this\clill Pridemore,a detective
assigned tdahe cold case unit of the Metro Nashville Police Department (“MNP@3jained a
search warrant fdPetitioner’'s DNA in October 200Barrett 2012 WL 2870571, at *28. Before

trial, Petitioner filed a motion to fapress theesultingDNA sample and any test results based on

11



the sample. (Doc. No. 2P at 3846.) He argued that Pridemore’s affidavit accompanying the
warrant did not establish probable cause, contained a false statement, and ontgte&l ma
information. (d.)

This Court cannot grant “habeas relief based on a state court’'s failure to apply the
exclusionary rule of the Fourth Amendment, unless the claimant shows that the &taté di
provide him ‘an opportunity for full and fair litigatiorf fhis] Fourth Amendment claim.’/Rashad

v. Lafler, 675 F.3d 564, 570 (6th Cir. 2012) (quoting Stone v. Powell, 428 U.S. 465, 494 (1976)).

An * opportunity for full and fair consideratibmeans an available avenue for the prisoner to
present his claim tthe state courts, not an inquiry into the adequacy of the procedure actually

used to resolve that particular claimGood v. Berghuis, 729 F.3d 636, 639 (6th Cir. 2013)

(quotingPowell 528 U.S. at 949).

Here, Petitioner had a full and fair opportunitg present this clainn state court, and
indeed thoroughly availed himsetif that opportunity. He filed a pretrial motion to suppress (Doc.
No. 221 at 3852), the court held an evidentiary hearing (Doc. Ne3R2and the court denied
the motion on the merits (Doc. No.-22at 11926). After trial, Petitionerraisedthis claimagain
in a motion for new trial (Doc. No. 22 at 70), and the court rejected id.(at 84). Finally,
Petitioner presented this claim on direct appeal (Doc. Ne2&f2t 5568), and the TCCA
thoroughly analyzed it before rejecting it on the meBgarett 2012 WL 2870571, at *27-3
these circumstanced)e denial ofPetitioner's motion to suppress ot reviewablen afederal
habeascorpus proceedingSeeGood 729 F.3d at 640 (holding that presenting a suppression
motion to both the state trial court and the state appellate court “sufficeshaderesview of the

claim through a habeas corpus petition under Stone v. Phwell
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Petitioner’s five other nottognizable claims related to his trial proceedir@gdaims2.G,
2.1, 2.3, 2N, and 2.0—hallenge the state court’s application of Tennessee evidentiary rules. A
federal habeas couttmust defer to a state colgtnterpretation of its own rules of evidence and

procedurewhen assessing a habeas petitidtiskel v. Karnes, 397 F.3d 446, 453 (6th Cir. 2005)

(quotingAllen v. Morris, 845 F.2d 610, 614 (6th Cir. 1988). state court evidentiary ruling will

be reviewed by a federal habeas court only if it were so fundamentally unfair as te thelat

petitionefs due process rightsWilson v. Sheldon, 874 F.3d 470, 475 (6th Cir. 2017) (quoting

Coleman v. Mitchell, 244 F.3d 533, 542 (6th Cir. 2001)). §A general mattefstatecourt

evidentiary rulings cannot rise to the level of due process violations unless they sdi@e
principle of justice so rooted in the traditions and conscience of our people asaitkbd as

fundamental.”]ld. at 475-76 (quotingSeymour v. Walker224 F.3d 542, 552 (6th Cir. 2000))

(internal citation and quotation marks omittetiis “standard for habeas relief is not easily met,”
id. at 475, and &itioner does not meet it here.

In Claim 2.G, Petitioner asserts that “the trial court erred in allowing the forensic
pathologist who performed the victim’s autopsyDr. Jerry Frandce—"to testify as an expert in
DNA analysis.” (Doc. No. 1 at 18.) WhertRioner raised this claim on direct appeal, the TCCA
noted that “the admissibility of opinion testimony of expert withesses” is governed bys§eane
Rules of Evidence 702 and J&nd that “[qJuestions regarding the admissibility, qualifications,
relevancy, and competency of expert testimony are left to the discretion oflltbeurid Barrett

2012 WL2870571 at *41 (citing McDaniel v. CSX Transp., Inc., 955 S.W.2d 257,-883 Tenn.

1997)). The TCCA then carefully analyzed the claim under state law and concluded that the tr

court did not abuse its discretidd. at *41-43. The asserted failure of the state court to comply
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with state law is not subjeto federal habeas reviéigeePeek v. Carlton, No. 3:0dv-496, 2008

WL 4186939, at *13 (E.D. Tenn. Sept. 5, 2008) (finding that a petitiortaisn regarding
“testimony as an expert withess involves the alleged failure of the trial judge toyowitipktate
law and thus is not cognizable in federal habeas proceédings

Next, Retitioner asserts in Claim 2.1 that the trial court erred by admitting the testimfiony
“two jailhouse liars.” (Doc. No. 3 at 34, 23.) HerePetitioner is referring to Shaon Anter and
Andrew Napper, two inmates who were incarcerated Wdtitioner and testified as state’s

witnesses at trialSeeBarrett 2012 WL 2870571, at *}25. The part of Claim 2.1 referring to

Napper will be addressed below as a procedurally dethalaim of trial court erroinfra Section
V.C.2. And the part of Claim 2.1 referring to Anter is subsumed by the more specific chatlenge
Anter’s testimony in Claim 2.J.

As to Claim 2.JPetitioner asserts that “the trial court erred in admitting evidence that [he]
stated he ‘had killed before.” (Doc. No. 1 at 14.) As background, Sheldon Anter testi@rding
conversations he had wiletitioner, as well as an argument betwBetitioner and another inmate
named Frank WhiteBarrett 2012 WL 2870571, at *}A4. Among other things, Anter testified
thatPetitioner told Whitehe had killed beforeld. at *13. On direct appedPetitioner argued that
the trial court should have found this testimony to be inadmissible under Tennessee Rule of
Evidence 404(b)d. at *32. The TCCA considered this claim solely under the relevant Tennessee
Rules of Evidence and state law and concluded that the trial court did not ataliseréson in
admittingthis testimonyld. at *32-35. Accordingly, th&Court will not review Claim 2.bere.See

Allen v. Parris, No. 2:18V-23-JRGMCLC, 2018 WL 1595784, at *& (E.D. Tenn. Mar. 30,

2 Moreover, as the TCCA found, this claim is based on a faulty premise. Namel§rébcisco did not testify as an
expert in DM\ analysis.”Barrett 2012 WL 2870571, at *42. Instead, “[h]e testified as an expert in forensic pathology,
and as part of his expertise as a physician, he described basic scientific kecadédglated to his laboratory’s lack

of procedures for preventing contamination of DNA evidence in 19@5.”
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2018) (findingthathabeas claim regarding trial court’s assefta@ldre to exclude evidence under
Tennesse®ule of Evidence404(b) did not “state a cognizable basis for § 2254 relief”).

In Claim 2.N, Petitioner asserts that “the trial court erred in allowing the State to ask
defense witness whether he was arrestadpended, and had resigned from the police force in
1978.” (Doc. No. 1 at 15; Doc. No. 3 at 16.) During trial, the defense called a former MNPD
employee named Ewen Robert “Bobby” Downs to tesBitrett 2012 WL 2870571, at *22—-23.
Before crossexaminirg Downs, the prosecution requested permission at a bench conference to
“ask the witnesSf he was suspended from the police department on August ZZhér lying
during a police investigatiof. Id. at *36. Defense counsel objected, and the court riied
guestion would be allowedt. Petitioner challenged this ruling on direct appeal under Tennessee
Rule of Evidence 608, and the TCCA considered this claim under state rules of evidenceeand sta
law. Id. at *35-38. The TCCA, in fact, found that “thigial court erred in allowing the State to
crossexamine Mr. Downs about the circumstances of his departure from the police [dree.”

*38. But the TCCA did not find that this error “more probably than not affected the judgment”
under Tennessee Rule Appellate Procedure 36(b), and therefore held BEeditioner was not
entitled to reliefld. Petitioner’s challenge to the state court’s resolution of this claim does not state

a claim for federal habeas corpus reli®eGuartos v. Colson, No. 3:4&-0048, 2013 WL

247415, at *33 & n.7 (M.D. Tenn. Jan. 23, 2013) (finding that a petitioner’'scigallto the state
court’s application of state evidentiary rules and Tenn. R. App. P. 36(b) did not “state apaim
which habeas corpus relief can be granted”).

Finally, Retitioner asserts in Claim 2.0 that “the trial court erred in permitting inhpesyat
of a defense witness with evidence of a misdemeanor conviction.” (Doc. No. 1 at 20;d8c. N

at 16.) Another former MNPD employee named Larry Felts testified dupetgioner’s
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presentation of proof at trigheeBarrett 2012 WL 2870571, at *224. Before Felts testified, the
prosecution requested a ruling at a bench conference regarding whether it would be t@lowe
guestion him about the circumstances of his departure from the MNPD and about a ersileme
conviction.ld. at *39. Defense counsebjected, and the court allowed the questith$etitioner,
on direct appeal, argued that this evidence “should have been excluded because it did yot qualif
for admission under Tennessee Rules of Evidence 608, 609, or 616 and that it was barred by Rul
403.” 1d. The TCCA concluded that “thiial court did not err in allowing the State to cross
examine Mr. Felts about his conviction and employment terminatidnat *41. Like the four
preceding claims, this claim is not cognizable in a federal haoepgs proceedingeeKnighton
v. Mills, No. 3:07ev-2, 2011 WL 3843696, at *11-12 (E.D. Tenn. Aug. 29, 2011) (finding that a
petitioner’'s habeas claim challenging the state court’s application of Tenn. R. Evid. 6@&teand s
law was “not cognizable”).
2. Claim 6—Denial of Permission to Appal

Petitioner's claim that the Tennessee Supreme Court erred during his direal app
proceedings is also not reviewable in tbése In Claim 6,Petitioner asserts that the Supreme
Court was “intimidated against giving justice to the petitioner’s apmkes to media coverage.
(Doc. No. 3 at 27.) That idPetitioner asserts that the Supreme Court initially granted his
application for permission to appdalt changed course after a local news channel aired-a one
week feature ohis case(ld.) This claim is without merit for at least two reasons.

First, the Tennessee Supreme Court’'s decision to deny permission to appeal is not
reviewable in a habeas corpus proceeding because Petitioner has not identified ablapplic
federal right to this discretionary revie®eeKirby, 794 F.2d at 246 (holding that district courts

typically grant habeas relief only based on “a claimed constitutional violatiodged, he Sixth
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Circuit has held thaftennessee’scheme of discretimry Supreme Court review does not conflict

with federal lawSeeAdams v. Holland, 330 F.3d 398, 403 (6th Cir. 2003) (discus3iggllivan

v. Boerckel, 526 U.S. 838, 8449 (1999)) (“[T]here is no ‘actual conflict’ betweghennessee]
Rule[of Appellate Procedured9 and federal law.”).

Second,this claim has no basis in the recprahd appears to arise froRetitioner’s
improperly conflating this case with his other criminal case from around the samelrirtings
case—Davidson County Criminal Court Case No. 288 791—Fetitioner was convicted of
seconddegree murdeand the TCCA affirmed the trial court’s judgment on July 1322Barrett
2012 WL 2870571, at *1. In another casPavidson County Criminal Court Case No. 24D+
3201—~Fetitioner was convicted of firstegree murderand the TCCA affirmed the trial court’s

judgment on July 18, 2013tate v. BarreftNo. M201000444-CCA-R3CD, 2012 WL 2914119,

at *1 (Tenn. Crim. App. July 18, 2012). As support @aim 6, Petitioner cites to an unrelated
TCCA opinion including a notation that the Tennessee Supreme Court granted discretionary

review in hisother direct appealSeeStatev. Keeton, No. M20102536CCA-RM-CD, 2013 WL

1619379 (Tenn. Crim. App. Apr. 16, 201@&iting Barrett 2012 WL 2914119)Petitionerdoes
not point to any proof that the Supreme Caawerdid so inthis direct appeal Accordingly,
Petitioner’s claim that the Tennessee Supreme Court erred in denying discyetexiew of his
direct appeaill be denied.
3. Claims 7, 10—-ostConviction Proceedings
Petitioner’s assertions of error by the postviction court at the initial review stage and

on appeat-Claim 7, itselevensub<¢laims, and Claim 18-are “outside the scope of federal habeas

corpus review. Cress v. Palmen84 F.3d 844, 853 (6th Cir. 20Q€)ting Kirby, 794 F.2dat 246—

49 and Roe v. Baker, 316 F.3d 557, 571 (6th Cir. 2002)). A challenge to a state&srmpastion
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proceedings “cannot be brought under the federal habeas corpus provision, 28 U.S.C. § 2254,
because “the essence of habeapu®rs an attack by a person in custody upon the legality of that
custody, andl] the traditional function of the writ is to secure release from illegal custgipy,

794 F.2d at 247 (quotinBreiser 411 U.S.at 484). Indeedthe Sixth Circuit has reaffirmed that
“attacks on postonviction proceedings ‘address collateral matters and not the underlying state

conviction giving rise to the prisoner’'s incarceration.” Leonard v. Warden, Ohio State

Penitentiary 846 F.3d 832, 855 (6th Cir. 2017) (quotikgby, 794 F.2d at 247)hese claims,
accordingly, will be denied.
4, Claims 8, 9—neffective Assistance of PosConviction Counsel
In Claims 8 and Sespectively, Btitioner asserts three sglaims of ineffective assistance
against his postonviction counsel on initial review, and three-sldoms of ineffective assistance
against his postonviction counsel on appeal. These assertions of error are not cogngable a
independenhabeas claims because they are specifically barred by statute arstaodigg

precedent Hodges v. Colson, 727 F.3d 517, 531 (6th Cir. 2013) (cMagtinez v. Ryan566

U.S. 1, 17 (2012)'28 U.S.C. 8§ 2254(i) bars a claim imfeffective assistance of pesbnviction

counsel as a separate ground for relief . ); Cbleman v. Thompson, 501 U.S. 722, 752 (1991)

(“There is no constitutional right to an attorney in state-postsiction proceedings.”) (citations
omitted).Thus, Retitioner'sstandalone claimshallengng the effectiveness of his pestnviction
attorneys will be denied.

In some circumstances, however, the ineffective assistance afgosttion counsel may

be used to establish the “cause” necessary to ol#aiew of aprocedurally defaultedlaim.

3 The Court also notes th&etitioner'sbroadassertion, in Claim 9.A, that appellate postviction counsel denied
his right to appeal is plainly belidoly the recordSeeBarrett 2016 WL 4410649raising three claims on pest
conviction appeal).
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Martinez 566 U.S. at L7This is a narrow rule, subject several limitations, including that it can
only serveas “cause to overcome the default of a single elaineffective assistance of trial

counsel.”Davila, 137 S. Ct. at 206853 (discussindviartinez 566 U.S. 1, and Trevino v. Thaler

569 U.S. 413 (2013)).

In the reply, Rtitioner arges that he can “relgn MartinezandThalef because his post

conviction counsel was ineffective and his procedurally defaulted claime Yuawe merit.” (Doc.
No. 33 at 4.Yhus, & discussed in more detail below, @aurt will considePetitioner’s assertions
of post-convictionineffectivenessas allegations ofcause”regarding higprocedurally defaudtd
claimsof ineffective assistance of trial coundefra Section V.C.5.

B. Adjudicated Claims

Petitioner exhausted two of higelve remaining claims of trial court error, and three of
his fourteen sulelaims for ineffective assistance of trial counsel.

1. Claim 2.A—Motion to Dismiss Due to Prelndictment Delay

Petitioner filed a pretrial motion to dismiss the indictment duaéthirty-threeyear delay
between the offense and the return of the indictment. (Doc. N®a2Z8, 11-15.) The state filed
a responseld. at 35-37.) The trial court heard oral argument on the motion at a pretrial hearing
(Doc. No. 226 at 135-38)and denied the motion at the conclusion of argumdna( 138-39).
Petitioner contends that this ruling was in error. (Doc. No. 1 at 12; Doc. No. 3 aid@ised
this claim on direct appeal, and the TCCA rejected it:

A criminal defendant has the right to due process under the Fifth and Fourteenth

Amendments to the United States Constitution and article I, section 8 of the

Tennessee Constitution. The delay between the commission of an offense and the

initiation of formal proceedings may violate thight to due proces&tate v. Gray

917 S.W.2d 668, 671 (Tenn. 1996).

In State v. Dykes, 803 S.W.2d 250, 256 (Te@nm. App. 1990), relying upon
United States v. Marion, 404 U.S. 307 (1971), this court stated that “[b]efore an
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accused is entitled to relief based upon the delay between the offense and the
initiation of adversarial proceedings, the accused must prove that (a) tleee wa
delay, (b) the accused sustained actual prejudice as a direct and proximate result of
the delay, and (c) the State caused the delay in order to gain tactical advantage over
or to harass the accused.”State v. Utley956 S.W.2d 489, 495 (Tent997), the
SupremeCourt acknowledged theMarion-Dykes' analysis for cases of delay in
charging a defendant.

The offense was committed in February 1975, and the vitibody was
discovered in March 1975. It is undisputed that DNA technology was not available
to the State in 1975. The DNA testing that identified the Defendant took place in
2007. The indictment was returned in June 2008.

We agree with the Defendant that sufficient delay occurred in this case & &igg

due process inquiry. See, e.§tate v. Carico968 S.W.2d 280 (Tenrl998)
(conducting due process inquiry in case involving sewear delay between
offense and arrestltley, 956 S.W.2d 489 (fiwgear delay). Without question, the
thirty-threeyear delay was lengthy. We do not dispute that in some cases, the
passage of this maygars may be prejudicial to the defense. The Defendant argues,
“[T]he extraordinary delay between the commission of the crime and the return of
the indictment rendered all but impossible the Defendaatiility to formulate an

alibi defense or produce wigsses or other evidence in his favor.” He argues
generally that the passage of time may impair the quality and quantity of evidence
available and may compromise the reliability of the outcome. We acknowledge that
this is a relevant concern. See, eQniico, 968 S.W.2d at 285 n.5. We note that

the Defendant has not identified any specific unavailable witness or evidence due
to the passage of time, nor is any actual prejudice apparent. We likewise hote tha
the Defendant does not contend that the State intentionally delayed the prosecution
in order to obtain a tactical advantage. In fact, the record reflects that tbe poli
continued to investigate the crime through the cold case unit and that advances in
DNA technology eventually proved fruitful in identifying the Defendant.

The record supports the trial cdgrtletermination that the Defendadue process

rights were not violated by the predictment delay. The trial court did not err in
denying the motion to dismiss the indictment. Defendant is not entitled to

relief.

Barrett 2012 WL 2870571, at *31-32.

The TCCA correctly identified the federal standard for this claim, and its apphoof the

standard was reasonabldht [United States|Supreme Court recognizes that the DuecEss

Clause of the Fifth Amendment protects against oppressiviagirtment delay. United States

v. Schaffer 586 F.3d 414, 424 (6th Cir. 2009) (citiMarion, 404 U.S. at 32425 andUnited
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States v. Lovascot31 U.S. 783, 789 (1977)). “A due process claim based orrgicment]

prosecutorial delay” requires a twpart inquiry: (1) whether the delay “caused substantial
prejudice to Petitioner’§g rights to a fair trial,” and (2) whether “the delay was an intentional

device to gain tactical advantageer the accusedBrenson v. Coleman, 680 F. App’x 405, 407

(6th Cir. 2017) (quotingflarion, 404 U.S. at 324). “[A] defendant must meet both parts of the test

to warrant dismissal of the indictment.” United States v. Baltim®8@ F. App’x 977, 981 (6th

Cir. 2012) (citingUnited States v. Greené37 F.2d 572, 574—75 (6th Cir. 1984)).

As to the first prong, “[t]he [United States] Supreme Court has repgaegihasized that,
in order to establish a due process violation, the defendant must shovettiatah ‘caused him

actual prejudice in presenting his defenseSthaffer 586 F.3d at 425 (quotiridnited States v,

Gouveia 467 U.S. 180, 192 (1984)). The TCCA found that “actual prejudice” was not “apparent,”
and thatPetitioner had “not identified any specific unavailable witness or evidence due to the
passage of timéBarrett 2012 WL 2870571, at *3Here,Petitioner argies only that “all of his
witnesses but one were not able to recall to counsel’s satisfaction or \aere (@oc. No. 3 at

16.) Such general assertions of prejudice are not sufficient to establish a due\poteiess. See
Brenson 680 F. App’x at 40408 (denying a petitioner’s habeas claim for excessivénglietment

delay where the state court found that speculative assertions of witneesesties fading and
unavailability did not establish actual prejudice).

The TCCA likewise found, regarding the second prong, Beditioner did not even
“contend that the State intentionally delayed the prosecution in order to obtain a tactical
advantage Barrett 2012 WL 2870571, at *3Petitioner now seems to imply that the delay must
have been intentional because DNA testing has been used in Tennessee at least sizoe A690,

was not indicted until 2008. (Doc. No. 3 at 16.) This is mere speculation, however, and it is
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inconsistent with the record. As the TCCA fourdtitioner’'s prosecution was the resolt
continued investigative efforts by the MNPD cold case unit and advancements in DINSlogy,
and did not involve any intentional del@gctic Barrett 2012 WL 2870571, at *3That is, MNPD
personnel took steps to investigate the case after 1990 but did not destiioper as a suspect
and obtain a search warrant for his DNA uf@itober2007.1d. at *11-12, 15.Petitioner was
arrestedand indictedafter the MNPD obtained th results from theesting.ld. at *15. This

sequence of events is consistent with due pro&s=Smith v. Caruso, 53 F. App’x 335, 336-37

(6th Cir. 2002) (citingLovascq 431 U.S. at 796) Where delay is investigative, rather than
intentional in ordeto gain a tactical advantage, due process principles are not offendéy
In conducting its analysis of this claim, the TCCA recognized that the “thireeyear

delay” in this case was “lengthyBarrett 2012 WL 2870571, at *31. It also acknowledged

Petitioner’s “relevant concern” thatlfe passage of time may impair the lgyaand quantity of
evidence available and may compromise the reliability of the outtdcheBut such general
concerns would apply to any prosecution involving a prolongedndietment delay, and the
Court simply cannot presume prejudice based on the unavoidable passage Tii¢istate court
thoroughly considered this claim, its reasoning e@ssistent witltlearlyestablished federal Iaw
andthe rulingwas not based on an unreasonable interpretation of the facts. This claim will be

denied

2. Claim 2.R—Improper Sentence
Next, Retitioner asserts that “the trial court erred in imposifgyig-four-yearsentence to

be served consecutively to [his] life sentence.” (Doc. No. 1 at 22; Doc. No. 3 at 34.)eGn dir
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appeal, he raised the two issuleat comprise this claim separately. FiRgtitionerargued that

the jury imposed an excessively long senteBeerett 2012 WL 2870571, at *43l4. And second,

he argued that the court erred by “imposing his sentence consecutively to a lifcsdota
previous conviction.”ld. at *44-45. Here,Respondent contends that this entire claim is not
reviewable because it challenges a state court’s application of steaaeg law. (Doc. No. 23

at 64-65.) While “trial courts have historically been given wide discretion in determitiiedype

and extent of punishment for convicted defendé@ngsustin v. Jackson, 213 F.3d 298, 301 (6th

Cir. 2000) (quotingWilliams v. New York 337 U.S. 241, 245 (1949)), convicted defendants

nonetheless retain a federali&process right to a fair sentencing procedude dt 300 (quoting

United States v. Anders, 899 F.2d 570, 575 (6th Cir. 29%8ys, in an abundance of caution, the

Court will review the TCCA's resolution of this claim. In doing so, howeverCibrt concludes
thatPetitioner is not entitled to relief.
The TCCA considered and rejected the excesstvdencargumenias follows:

As noted by the State, second degree murder at the time of the offense carried a
sentence to prison “for life or for a period of not less than ten (10) years.” T.C.A. 8§
39-2408 (1975) (renumbered at T.C.A. §8-3212) (repealed 1989seeid.,

8 4035-117(c) (2010) (providing that prior law shall apply to sentencing of a
defendant for a crime committed before July 1, 1988 law also provided, “The

jury before whom the offender is tried, shall ascertain in their verdict whieibe
murder in the first or second degree; and if the accused confess his guilt, the court
shall proceed to determine the degree of crime byéndict of a jury, upon the
examination of testimony, and give sentence accordin@egid., 8 392404

(1975) (amended 1977, 1988) (repealed 1986§, e.g.State v. Bryant, 805
S.w.2d 762, 763 (Tenrl991). “Until 1982, appellate review of sentencing was
limited to issues of probation, consecutive sentencing, and capital punishment.
Where the jury fixed sentences within the range authorized by the criminal statute,
no appeal was availableBryant 805S.W.2d at 763 (citindRyall v. State 321
S.w.2d 809 (Tennl959); State v. Webp625 S.W.2d 281 (TenrCrim. App.

1980); Johnson v. State, 598 S.W.2d 803 (T&€mm. App. 1980)).

The Defendant acknowledges that jmyposed sentences within the range
prescribed by the former sentencing law normally have not been considered to be
“excessive or indicative of passion, prejudice, or caprice on the part of the jury.”
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SeeDukes v. State, 578 S.W.2d 659, 666 (Tebnm. App. 1978). He notes that
the Tennesse&upreme Court modified sentences involving jumposed jail
confinement in_McKnight v. State, 106 S.W.2d 556 (T€t887) and Bacon v.
State 385 S.wW.2d 107 (Teni964). We note, however, that both cases cited by
the Defendant involved misdemeanors, agtinguish them on that basiSee
Bacon 385 S.W.2d at 270 (identifying “assault and battery” and describing a
misdemeanor assaultNicKnight, 106 S.W.2d at 557 (identifying unlawfully
soliciting insurance as a misdemeanor).

In any event, the Defendant advocates that this court should reduce his sentence to
one commensurate to a Range | sentence for second degree murder under current
law. He notes that his forfpur year sentence is greater than the maximum
sentence for both Range | and Range Il sentences for second degree murder under
current law. He argues that pursuant to current Code sectibh-B92, he should

receive the benefit of the lesser sentence provided for second degree murder by
current law. Code section 39-11-112 states:

When apenal statute or penal legislative act of the state is repealed
or amended by a subsequent legislative act, the offense, as defined
by the statute or act being repealed or amended, committed while
the statute or act was in full force and effect shall lwsgmuted
under the act or statute in effect at the time of the commission of the
offense. Except as provided under the provisions of § 40-35-117, in
the event the subsequent act provides for a lesser penalty, any
punishment imposed shall beanocordance with the subsequent act.

T.C.A. § 3911-112 (2010) (emphasis added). Code sectio3%017 provides

that prior law shall apply for all defendants who committed crimes before July 1,
1982.1d., § 4635-117(c) (2010). This court has said that sectiorB8Q17 is
constitutional.See, e.g.State v. Turner919 S.W.2d 346, 3662 (Tenn.Crim.

App. 1995);State v. Melvin 913 S.W.2d 195, 201-02 (Tenn. 1995).

We conclude that the jury imposed a sentence that was within the applicable range

and thathe Defendant is not afforded further review by this court. The Defendant

is not entitled to relief.
Barrett 2012 WL 2870571, at *43-44.

As this analysis reflectshé excessiwsentence portion of ik claim is essentially an
argument that &itioner should not have been sentenced under the sentencing laws in place at the

time of the underlying offense. Under Tenn. Code An#0854117(c), however, “all persons who

committed crimes prior to July 1, 1982” are sentenced based on prior law. And the TCCA applied
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its prior holding that “section 485-117 is constitutional.Barrett 2012 WL 2870571, at *44. In

doing sothe TCCA cited State v. Turner, 919 S.W.2d 346 (Tenn. Crim. App. 1995), whate t

courtexplainedas follows:

The Tennessee General Assembly has the exclusive authority to designate what
conduct is prohibited and the punishment for that conduct. As a corollary, the
General Assembly had the authority to provide that crimes committed prior to July
1, 1982, would be exempted from both the 1982 and the 1989 Acts. Moreover, the
General Assembly did not violate any constitutional right guaranteed to the
appellant, or any other citizen, by exempting crimes committed prior to July 1,
1982, from both Acts.

Whether this Court makes an analysis based upon the strict scrutiny test, as the
appellant suggests, or the rational basis test, as the state suggests, theilidmilts

the same. The appellastright to Due Process was not violated by the imposition

of a sentence based upon the law and punishment that existed when he committed
the offense.

919 S.w.2d at 362Petitioner has not demonstrated that the TCCdé&dermination of this
excessivesentence issu@asobjectively unreasonahler contrary to clearly established federal

law. Sedrrazier v. FortnemNo. 1:09¢cv-00016,2011 WL 4402959, at *4 (M.D. Tenn. Sept. 21,

2011) (finding that the TCCA'’s application of Tenn. Code Ann. 88.17(c) ‘tid not violate
the Ex Post Facto clause nor any due process rights of the Defendant under any cleastyeelstabl
Supreme Court precedents at tinge of his sentencirily Petitioner is not entitled to relief on this
ground.

The state court’sdeterminationof the consecutiveentence portion oPetitioner’s
sentencinglaimwas also reasonabl&éhe TCCAanalyzedhis portionas follows:

Before considering the issue raised, we note that at the Defendaquest, the

trial court considered consecutive sentencing of the Defendant under current Code

section 4635-115. That statute was not in effect at the time of the Defersdant

crime. At hat time, the Code provided:

When any person has been convicted of two (2) or more offenses,

judgment shall be rendered on each conviction after the first,
providing that the terms of imprisonment to which such person is
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sentenced shall run concurrently or cumulatively in the discretion of
the trial judge; provided, that the exercise of the discretion of the
trial judge shall be reviewable by the Supreme Court on appeal.

T.C.A. 8402711 (1975) (amended 1979) (repealed 1982). As we notgetiion

VI, the current Criminal Code provides that prior law shall apply for all
defendants who committed crimes before July 1, 18988&id., 8§ 4035-117(c). The
proper law for determining whether the Defendant should receive a consecutive
sentence wathe law as it existed in 1975.

In that regard, the Defendasitcrime was committed before dbupremeCourt’s
decisions in Gray v. State, 538 S.W.2d 391 (Ta®76) and State v. Taylor, 739
S.w.2d 227 (Tenrll987). Those cases established the framework that was adopted
by our legislature in defining the current consecutive sentencing scl@ase.
generallyT.C.A. § 4025-115, Serig Comm. Cmts. Collectivel\Gray and_Taylor
defined five categories of offenders for whom consecutive sentencing was
appropriate Seeid. The legislature added two additional categories in 1880.
Before theGray and _Taylordecisions, there was no guidance for a trial court in
imposing consecutive sentencirgeeGray, 538 S.W.2d aB92-93 (noting the
absence of guidelines for determining when consecutive sentencing was
appropriate and defining guidelines to be followed in the futges);als®undy v.

State 140 S.W.2d 154 (Tend940) (stating that consecutive sentencing was in the
discretion of the trial court)Vooten v. State, 477 S.W.2d 767, 768 (Tebnm.

App. 1971).

All of that said, the development of the law is of little consequence to the outcome
of this case. Use of the subsequently developed guidelines only reirtfratése

trial court did not abuse its discretion. In the present case, the trial court found two
bases for imposing consecutive sentencing. First, the court found that the
Defendants history of criminal activity was extensiv@eeGray, 538 S.W.2d at

393. The record reflects that the Defendant had prior convictions for firstedegre
murder, rape, unlawful carnal knowledge of a minor, and assault with intent to rape.
This was an appropriate consideration that was within the discretithre dfial

court, without regard to the timing of tlé&ay decision. The trial court did not
abuse its discretion in imposing consecutive sentencing on this basis.

Second, the trial court found that the Defendant was a dangerous offender with little
or no regard for human life and who had no hesitation about committing a crime
involving a high risk to human liféseeid. With regard to this finding, the court
noted that the sentence “need[ed] to be long enough to keep [the Defendant]
permanently incarcerate and that an extended sentence would minimize the
deaths of the victim and the murder victim from the previous t8seid.; see also

State v. Wilkerson905 S.W.2d 933 (Teni995). Again, this was an appropriate

4To be clear on this point, the trial court found that Petitioner must #gssentenceonsecutivly to a previously
imposedsentencgein part,because “[tjo do otherwise would minim[ize] the deathfS]tbe victims in each case.
(Doc. No. 2221 at 13.)
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consideration for the trial court to have considered. The trial court did not abuse its
discretion in relying on this basis to impose consecutive sentences.

Barrett 2012 WL 2870571, at *44-45.

Here, Petitionercontess only the first factor relied on by the trial courthat he had an
extersive history of criminal activityAs the TCCA observed, at the time of sentencing in this
case Petitioner *had prior convictions for first degree murder, rape, unlawful carnal knowledge of
a minor, and assault with intent to rdpBarrett 2012 WL 2870571, at *4%etitioner does not
dispute the faodf these convictions. Instead, ®@ems to argue thtteseconvictions should not
have been used impose a consecutive sentence becaluseffensesoccurred “less than one
month apart” andwere all over thirty (30) years oldit sentencing(Doc. No. 3 at 34.etitioner
has nothowever cited any clearly established federal law to suptistargumentThe TCCA
explained thatthe proper law for determining whether ibefendant should receive a consecutive
sentence was the law as it existed in 19@&dthatthe imposition of consecutive sentencats
that time,was entirely within the trial court’s discretioBarrett 2012 WL 2870571, at *45
(citations omitted)The United StateSupreme Court hagcognizeahis sentencing schenas
constitutional SeeOregon v. Ice, 555 U.S. 160, 163—-64 (2009) (nativag states “entrust[ing] to
judges’unfettereddiscretion the decision whether sentencediscreteoffenses shall be served
consecutively or concurrently” do not “transgress[] the Sixth Amendmenhiig.consecutive
sentence portion of this clajrthereforejs without merit.

Becausethe state court’'s determination foPetitioner’'s sentencingclaim was neither
contrary to nor an unreasonable application of clearly established feder@lldanw 2.Rwill be
denied.

3. Claims 5.D, 5.F, 5.L—neffective Assistance of Trial Counsel
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The Court now turns tdPetitioner’'s exhaustesub€laimsof ineffective assistance of trial
counselOn postconviction appeaPRetitionerassertedhat trial counsel was ineffective for failing
to: (1) timely request independent DNA testing; (2) call a DNA expert; andl{@nhaaibi witness.
Barrett 2016 WL 4410649, at *1. HerPetitioner does not raise the first and seconddaims
verbatim Nonetheless, as explained in more detail belowCthet liberally construe€laims 5.F
and 5.D, respectively, to be exhausted through the first and secowthsob raised on post
conviction appealMeanwhile, Rtitioner clearly exhausted Claim 5.L by asserting that trial
counsel was ineffective for failing to call an alibi witness.

The federal law governing tlaelequacy of a criminal defendant’s representation is defined

in Strickland v. Washington, 466 U.S. 668 (1984). Premo v. Moore, 562 U.S. 115, 121 (2011).

The TCCA correctly identified and set forth tBeicklandstandard before consideriRgtitioner’s
ineffective-assistance claims on the mersurett 2016 WL 4410649, at *4-5.
Under Strickland a petitioner must show (1) deficient performance of counsel and (2)

prejudice to the defendari{nowles v. Mirzayance, 556 U.S. 111, 124 (2009) (citdckland

466 U.S. at 687). Trial counsel's performance is deficient where it falls “bafowbjective
standard of reasonablenesSftickland 466 U.S. at 68488. “[A] court must indulge atrong
presumption that counsel’s conduct falls within the widage of reasonable professional
assistance; that is, the defendant must overcome the presumption that, undeurtstacioes,

the challenged actiomtight be considered sound trial stgate” 1d. at 689 (citingMichel v.
Louisiana 350 U.S. 91, 101 (1955)). To establish prejudice, a petitionast'show that there is

a reasonable pbability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different. A reasonable probability is a probability sufficient termie

confidence in the outconfeld. at 694.“[A] court deciding an ineffective assistance claim” need
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not “address both components of the inquiry if the defendant makes an insufficient showing on
one.”ld. at 697.

When a petitioner raises an exhausieeffectiveassistance claim in a federal habeas
petition, “[tjhe pvotal question” is not “whether defense counsel's performance fell below
Stricklands standard,” but “whether the state court’s application ofStnieklandstandard was
unreasonable.” Brington 562 U.S. at 10IThis amounts t@ “doubly deferential’ standard of
review that gives both the state court and the defense attorney the benefit of the_doubt.” Burt

Titlow, 571 U.S. 12, 15 (2013) (quoting CullenRimholster 563 U.S170, 190 (201)) That is

because, under Section 2254(d)(Bn tinreasonable application of federal law is different from
anincorrect application of federal law [d. (quotingWilliams, 529 U.S. at 410). Accordingly, “[a]
state court must beanted a deference and latitude that are not in operation when the case involves
review under thé&tricklandstandard itself.ld.

Here, in Claim 5.FPetitioner asserts that trial counsel was ineffective for failing to have
an expert conduct independent DNA testing. (Doc. No. 3-80.9As background for thisub-
claim, Petitioner’s counsel filed a motion to continue trial on June 30, 2009, to allow adequate
time to obtain independent DNA testing. (Doc. No-22at 2123.) At that time, trial was set to
begin on July 13, 2009ld. at 21.) The court denied the motion, stating that counsel had “known
about the DNA for 11 months.” (Doc. No. 22-5 at 111-12.) On post-conviction appaagrier
argued that “trial counsel was deficient for failing to make a timely redorestdependet DNA

analysis.” Barre{t2016 WL4410649, at *5While Claim 5.Fdoes not specifically question the

timing of counsel’s request,iseshe same issugson postconviction appeal: counsel’s failure
to ensure that an expert conducted independent @stkgbefore trial. Thus, th€out liberally

construes Claim 5.F to have been exhausted on post-conviction appeal.
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The TCCA rejected thisub<laim as follows:

[T]he Petitioner contergdthat trial counsel was deficient for failing to make a
timely request for independent DNA analysihe Petitioner asserts that if
“independent testing [had] been requested at an earlier and more reasonable time
the request might have been granted.” However, the Petitioner failed to introduce
any results of independent testing at the hearing in support of his claim and offered
no explanation as to how he was prejudiced by the absence of independent DNA
testing.

At the evidentiary hearing, trial counsektified that after consulting with Dr.
Acklen, he determined that independent testing was not necessary. Dr. Acklen
opined to counsel that he agreed with the conclusions reached by the State
experts. Additionally, Dr. Acklen advised trial counsel abautipular areas of
crossexamination. Counsel admitted at the hearing that “[i]n retrospect” hedavish
that he had requested independent testing earlier, mostly because it was something
that the Petitioner wanted. However, when reviewing an att@reynadict in the
posteonviction context, “a fair assessment. requires that every effort be made

to eliminate the distorting effects of hindsight, to reconstruct the circumstahces
counsels challenged conduct, and to evaluate the conduct from ctainsel
perspective at the time3trickland 466 U.S. at 689. Likewise, deference is made

to trial strategy or tactical choices if they are informed ones based upon adequate
preparationHellard v. State629 S.W.2d 4, 9 (Tenn. 1982). Trial counsel made a
decisionnot to request independent testing based on his consultation with an expert
and subsequent conclusion that additional testing would not be helpful. Although
he expressed regret in hindsight that he did not request independent testing, we
conclude that athe time, he made a reasonable strategic decision not to request
independent testing earlier in the case. Accordingly, the Petitioner has not proven
that counsel rendered deficient performance, and he is not entitled to relief.

Barrett 2016 WL 4410649, at *5-6.

It wasreasonabléor the state courto determine that counsel did not perform deficiently
in deciding notto obtain independent DNA testing prior to tridk the TCCA noted, counsel's
decision was based on his consultation with Dr. Ronald Acklen, a DNA expert. CounBetitest
at the evidentiary hearing that Dr. Ackleeviewed all of the laboratory reports, notes, and
procedure manuals related to the DNA testing in this case. (Doc. Nl @263-64.) “Counsel
and Dr. Acklen discussed thméthodology and proceduratilized by the various laboratories

involved in the DNA analyses,” and Dr. Acklen informed counsel that he agreed with the
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assessments reflected in th@ate’sreports.Barrett 2016 WL 4410649, at *4Based onDr.

Acklen’s opinion counsel decided that it was unnecessary to obtain independent testing.
Counsel’'s expression of regret at the evidentiary hearing regattimgecision was

clearly based oRetitioner’s desire, not his own. (Doc. No.-32 at 66 (“In light of the fact that

[Petitioner] wanted it done and we were unable to achieve that, | wish that | had stwoeeit.”))

Even so,‘[u]nder_Stricklandcourts give little weight to counsel’s hindsight assessment of [his]

trial actions.”O’Neal v. Burt, 582 F. App’x 566, 534 (6th Cir. 2014) (collecting casesge

alsoTyler v. Ray 610 F. App’'x 445, 449 (6th Cir. 2015) (“The question urfgeicklandis not

what the reviewing judge would have done in hindsight, or even what the attorney himself would
have done in hindsigh}. Counsel’s decision not to obtain independent DNA testing before trial
was an informed onéwithin the wide range of reasonable professional assista8trieckland

466 U.S. at 689. Applying the “doubly deferential” standard of review for exhausted claims of
ineffective assistance of counsel, @eurt concludes that the state court was not unreasonable in
determiningthat counsel was not deficient.

The TCCA'’s finding thatPetitioner failed to demonstrate prejudice resulting from the
failure to obtain independent DNA testing was also not unreasonable. The TCCAl paihtieat
Petitioner did not‘introduce any results of independent testing at the hearing in support of his
claim and défered no explanation as to how he was prejudiced by the absence of independent DNA
testing” Barrett 2016 WL 4410649, at *5Here, Petitioner blamesthis failure on the post
conviction trial court’s refusal to considpro se motions seeking independent DNA analysis,

documents, and witnesses. (Doc. No. 3 at1P0) Retitioner also lays this failure at the feet of

5 The Court notes that, while there is not a record of the-posviction court formally ruling onPetitioner’s request
for independent DNA analysis, the court did find that it “heard no evidence” to suRgtitidner’s claim that “the
DNA tests were unreliable, prejudicial, and unscientific.” (Doc. Ne222t 140.)
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postconviction counseior inadequately assist hinid. at 9-10, 12.)But, as the Gurt explained
in denyingPetitioner’s claims of error by the pesbnviction trial courtsupraSection V.A.3,
“[e]rrors or deficiencies in post conviction proceedings are not properly considehedbeas

corpus proceedings Hayden v. Warden, Marion Qorlinst, No. 2:15cv-2927, 2016 WL

2648776, at *3 (S.D. Ohio May 10, 2016) (collecting cas&sil.there is no constitutionalight

to the effective assistance of postconviction couh&tbjetz v. Ishee, 389 F. Supp. 2d 858, 889

(S.D. Ohio 2005)see &0 Gerth v. Warden, Allen Oakwood Corr. In€38 F.3d 821, 830 (6th

Cir. 2019) (quotingColeman 501 U.S. at 752) (“The Supreme Court has explained that a
defendanthas‘no constitutional right to an attorney in state pmstviction proceedingsand
thereforecannot claim constitutionally ineffective assistance of counsel in such plingsg).

“A federal habeas court’s review of ‘any claim that was adjudicated on tiits meState
court proceedingsis limited to the evidenceresented in the state proceedin&ith v.
CarpenterNo. 3:99¢cv-0731,2018 WL 317429, at *4 (M.D. Tenn. Jan. 8, 20@®jing Pinholster,
563 U.S. at 18482). Here,regardless oPetitioner’'s current complaintshe fact remains that
Petitioner failed topresent evidencén his postconviction proceedings that thebsence of
independent DNA testing prejudicéim. Thus, he state court’s determination to this effeets
not unreasonable.

The TCCA's reasonably dermined thaPetitioner failed to demonstrate both deficiency
and prejudice as to counsel’s failure to obtain independent DNA testing before #iad. 5CF,
therefore, will be denied.

Next, in Claim 5.DPetitionerseems to assdttat trial counsel waineffective for retaining
an insufficient DNA expert. (Doc. No. 3 at8) As noted abovetrial counsel consulted with

DNA expertDr. Acklen before trial On postconviction appealPetitioner contended thatrfal
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counsel was ineffective for notlling a DNA expert to testify for the deferiséd. at *5. Here
Petitioner argues that Dr. Acklen did not have the “scientific objectivity” necessar
“independently assess” the DNsate'sreports andadvise defense counsel as to the reliability
and admissibility of the DNA evidence in the case.” (Doc. No. 3 aff8g implicationof this
arguments that if Dr. Acklenwassufficiently competent, he would have identified deficiesci
with the state’s DNA reports, advised counsel to that effect défiat, and testified to that effect
during trial. Accordingly,ie Court liberally construes Claim 5.D to have been exhausted through
Petitioner’s second sub-claim on post-conviction appeal.

The TCCAessentiallyfound thatPetitioner failed todemonstrate that he was prejudiced
by trial counsés retaining an allegedlinadequatddNA expert.Barrett 2016 WL 4410649, at
*5. That is, kecausdPetitioner ‘failed to produce the testimony of a DNA expert at the hedring
the TCCA held, it could notassess what impact” a DNA expert’s testimony “would have had at
trial.” 1d. (citing Black v. State 794 S.W.2d 78, 757 (Tenn. Crim. App. 1990)As explained
abovecounsel did not call a DNA expert to testify at trial becddseAcklen concurred with the
conclusons of the state’s DNA reportBetitioner now disagrees with Dr. Acklen’s assessment,
reasoningthat Dr. Acklen must have lackdbe “scientific objectiviy” necessary to render an
adequate opiniorBut without the testimony of either Dr. Acklen or another DNA expethat
post-convictiorevidentiary hearing, the TCCA had no basis to conclude that Dr. Acklen’s opinion
was flawed in some waygain, whilePditionerblames posteonviction counsel for thiailure to
presenthis evidence the Court mustconsider only the evidence actually preseng&stSmith
2018 WL 317429at *4 (citingPinholstey 563 U.S. at 18482).In doing so, the&Court concludes
that it was not unreasonable for the TCCAital that Petitioner failed to demonstrate prejudice

resulting from counsel’s use of Dr. Acklen as a DNA expert.
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The TCCA did not make a findingn whether counsel was deficieint retaining Dr.
Acklen. “When a state court relied only on o8g&ickland prong to adjudicate an ineffective

assistance of counsel clainthe Court reviews the unadjudicated pratgnovo. Rayner v. Mills

685 F.3d 631, 638 (6th Cir. 201¥ere, theCourtconcludes thaPetitioner has not demonstrated
deficiency under this standard.

Counsel testifiedt the evidentiary hearing that hadworked with Dr. Acklen before and
that hehired Dr. Acklen through Tennessee’s Administrative Office of the Courts. (Doc. No. 22
31 at 63.) Under Tennessee Supreme Court Rule 13, Section 5(b)(2)(B), in order to obtain Dr.
Acklen’s expert services in this caseunsel had to file a motion including information about Dr.
Acklen’s qualifications and licensure status. The trial judge signed parte order authorizing
this expenditure. (Doc. No. 22-31 at 63.) Counsel then ensured that Dr. Acklen received all of the
laboratory reports, notes, and procedure manuals provided by theldtat&lthough Retitioner
now takes issue with Dr. Acklen’s assessment of this information, he does so onlgdtipge
scattershot assertions of error in the state’s DNA reg&ggDoc. No. 3 aB—4, 6-8, 9) Petitioner
does noassert that counsel hady reasomo doubt Dr. Acklen’s qualifications prior to consulting
with him, or that Dr. Acklen has since suffered some professional disrepetiéioner’s
conclusory assertion of ineffectiveness doesawetrcomethe strong presumption that counsel
pefformed adequately in retaining Dr. AckleBeeBurt, 571 U.S. at 23 (citinétrickland 466
U.S. at 690)“Counsel should be ‘strongly presumed to hearedered adequate assistance and
made all significant decisions in the exercise ofo@able professional judgmenj.”

In sum, theCourt concludes that the TCCA’s applicationSitficklandto the prejudice
prong of this claim was not unreasonable, Betitioner has not demonstrated deficiency under a

de novo review.Claim 5.D will bedenied.

34



Finally, in Claim 5.L Petitionerasserts that trial counsel was ineffective for advising him
not to call any alibi witness, including an individual named Cicero who would have tethiie
Petitioner was in Chicago, lllinois at the time of tharder. (Doc. No. 3 at 17.) The TCCA rejected
this sub<€laim:

According to the Petitioner, Cicero would have testified that he was in Chicago on
the day that the victim disappeared. In order to satisfy the prejudice prong of
Stricklandwhen alleging thatrial counsel was ineffective for failing to investigate

or call withesses, a petitioner must “show that through reasonable investigation,
trial counsel could have located the witnessand. . . elicitfed] both favorable

and material testimony fromehwitness.”State v. Denton, 945 S.W.2d 793, 802

03 (Tenn. Crim. App. 1996) (citinBlack v. State 794 S.W.2d 752, 757 (Tenn.
Crim. App. 1990)). When a petitioner claims that trial counsel was ineffective for
failing to call witnesses, the only way he gawove prejudice is by producing the
testimony of those witnesses at the evidentiary heafiegBlack, 794 S.W.2d at

757.

Although the Petitioner and trial counsel testified that Cicero recalled the
Petitioners being in Chicago on the day of the vicgsrdisappearance, Cicero was

not called as a witness at the evidentiary hearing. Consequently, it is unclear what
Cicero would have actually testified to and what impact, if any, that testimony
would have had on the outcome of trial. Accordingly, the Petitioner has not shown
prejudice, and he is not entitled to relief.

BecausdPetitioner did not call Cicero at the evidentiary hearing to clarify what he would
have actually testified to at trial, the state court’s determination that he failed tosteate

prejudice on thisub<€laim is not objectively unreasonab&eeHutchisonv. Bell, 303 F.3d 720,

748-49 (6th Cir. 2002) (citations omitted) (“[A] petitioner cannot show deficient pedonoa or
prejudice resulting from a failure to investigate if the petitioner does nke s@me showing of
what evidence counsel should have pursued and how such evidence would have been material.”).
Moreover, the evidentiarliearing testimony dPetitioner and trial counsel refledtisat counsel
was notdeficiert. Regarding Cicero,itioner testified as follows:

Cicero suffered from serious medl issues and was an-eanvict. According to

the Petitioner, counsel did not want to call Cicero because he did not beliexe Cice
would be an effective witness, which counsel discussed with the Petitioner.
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Ultimately, Cicero was not called as an alibi witness, a decision that the Petitioner
admitted he agreed with at the time, noting that he “trusted [coshgelgment.”

In retrospect, however, the Petitioner said that “even a little bit might hawe bee
better than none” because Cicero was the only person who remembered his being
in Chicago on the day the victim went missing.

Barrett 2016 WL 4410649, at *2.rial counsehlsotestified as follows:

Trial counsel . . agreed that he and the Petitioner discussed an alibi defense early
in the case. Counsel said that he worked with a defense investigator, Amber Cassitt,
and that he gave her the list of potential alibi withesses and asked her to meet with
the Petitioner taliscuss details of the alibi and then to meet with as many people
on the list as possible. According to trial counsel, Ms. Cassitt spent a “sulbstantia
amount of time” attempting to locate these potential witnesses. Trial counsel said
that Ms. Cassitt waable to locate about half of the individuals named by the
Petitioner, but some of them did not remember the Petitioner. Two people
remembered the Petitioner and “thought that it was likely that he would have gone
[to Chicago] because he was active in Jtidation of Islam] community at that
time.” However, Cicero was the only person who “specifically” told Ms. Cassitt
that he recalled the Petitiorebeing in Chicago on the relevant date.

According to trial counsel, Cicero was not actually located aldder to the trial

date. Counsel decided to file a notice of alibi and then he and the Petitioner “had
further discussion about whether. [Cicero] would be a good witness in terms of
credibility issues.” Trial counsel said that he stood by his decision not to call Cicero
as a witness, saying that if there had been “stronger means to prove that [the
Petitioner] was in Chicago,” trial counsebuld have presented that evidence.
However, trial counsel opined that the alibi evidence they had was not strong, and
he ultimately concluded that “putting out a weak alibi was worse than putting on
no proof at all.”

Id. at *3.

“[D] eciding which witneses to present at trial is a matter of stratefancey v. Haas

742 F. App’x 980, 984 (6th Cir. 2018) (citations omitted). Aeditioner ‘must overcome the
presumption thathis counsel’s decision not to call Cicero as an alibi witnesght be considred
sound trial stratgy.” Strickland 688 U.S. at 689 (citinylichel, 350 U.S. at 101)Petitioners
counsel testified that he considered presenting an alibi defense, inesstmEential alibi
witnesses, and concluded that Cieettbe only potential @i withess—was not a strong enough

witness to carry an alibi defense without additional evidence corroborating tasotgs In
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counsel’s judgmentputting out a weak alibi was worse than putting on no proof atBdirfett
2016 WL 4410649, at *3And as the TCCA notedRetitioner agreed with this judgment at the
time; only later, during his posbnviction evidentiary hearing, diBetitioner state that “in
retrospect, . . . even a little bit might have been better than none.” (Doc. Nd. &211.)
Petitioner’s purely speculativeetrospective disagreement with counsel’s judgment goes against
Stricklands instruction to “eliminate the distorting effect of hindsight” when assessing an
attorney’s performance. 466 U.S. at 68%e Court concludes that, in these circumstances,
counsel’sdecisionnot tocall an alibi withess was naleficient performanceHaving failedto
demonstrate both deficiency and prejudice on thiscéailn, Petitioner is not entitled to relief

C. Procedurally Defaulted Claims

Petitioner’s remaining claimwill be denied as procedurally default@dhout caise This
includes a defectivendictment claimseveralclaims of trial court error, a claim of prosecutorial
misconduct, an insufficiergvidence claim, and/arious subkelaims of ineffective assistance of
trial counsel.

1. Claim 1—Defective Indictment

Petitioner asserts, without elaboration or explanation, that the indictment is
unconstitutional because it was issued by a grand junditiaiot appoint a foreman. (Doc. 1 at
25; Doc. No. 3 at 33Retitioner did nofpresenthis claim to the TCCA on diot appeal. He did
raise this claim in his originglro se post-conviction petition (Doc. No. 22-29 at 80), and the trial
court squarelyejected it i[d. at 138). titionerdid not,however present thiglaimto the TCCA
on postconviction appeal. ThusgRtioner did nofully exhaust his available remedieghe state
courts, andhe is now barred from doing so by Tennessee Rule of Appellate Procedure 4,

Tennessee’s orgear statute of limitations for pesbnviction petitions, and Tennessee’s “one
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petition” limitation on postconviction relief. Tenn. Code Ann. §8-80-102(a), (c).This claim is
procedurally defaulted.

Petitioner generally argues that his failure to present clagrio the TCCA on post
conviction appealvasdue toineffective assistanc€SeeDoc. No. 3 at 10, 13, 30 (asserting that
post-convictiomppellatecounsel was ineffective in failing taclude requested grounds for relief
in theappellate brigf) But Retitionercannotrely on this argument to establish the cause required
to overcome this claim’s defaulecause it is not a claim of ineffective assistance of trial counsel.
SeeDavila, 137 S. Ct. at 20633 (citations omitted)Accordingly, Claim 1 is not subject torther
review?

2. Trial Proceedings

Petitioner'sremaining claims of trial court err@oncern four subjectsmedia attention,

pretrial motionsthe admission of evidence, and jury instructions.
a. Claims 2.B, 2.C, 2.H-Media Attention

First, in Claim 2.B, Petitioner asserts that the trial court failed in its “affirmative
constitutional duty to minimize the effect of prejudicial pretrial publicifpbc. No. 3 at 26.)
Relatedly,Claim 2.C asserts that the court should have dismissed the indidieferg trialdue
to this publicity. {d.) And in Claim 2.H Petitioner asserts that the cournproperly admitted
evidence during trial due toedia coverag€ld.)

Petitioner raisedClaim 2.Bin his motion for new trial (Doc. No. 22 at 75) the trial court
rejected it (Doc. No. 229 at 138)and Rtitionerdid not presenit to the TCCA on direct appeal.
Nor did heraise Claim 2.C or 2.Ht that stagd_ater, through higro se postconviction petitiors,

Petitioner assertedll three claims(Doc. No. 2229 at 4-94, 115-16.) fie trial courfound that

8 The Court alsonotesthat this taim appears to be basel@ssthe meritbecausdhe indictment bears the signature
of a foreperson and reflects that it is a true bill. (Doc. Nel 225.)
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Petitioner didnot present any evidence that “the-pral publicity and media coverage of the trial
denied [him] due process of law and a fair triald’ @t 140.) Then, Petitioner did natiseClaim
2.B, 2.C, or 2.Hon post-convictiomappeal.In short, Petitioner did not exhaughe available
remedies fothese threelaimsby presenting them to the TCCA, and he can no longer déeso.
hasnot demonstraid cause to overcome this defadlhese taims will be denied.
b. Claims 2.D, 2.E—Pretrial Motions
Second, Btitioner takes issue withhe trial court's denial otertain pretrial motions.
Specifically,Claim 2.Dpertains tdPetitioner’'smotion to continue trial to allow independent DNA
analysigDoc. No. 3at 10, andClaim 2.Eaddressebis motion for a bill of particularsld. at 20.)
Petitioner raised both claims in a motion for new trial (Doc. Ne222 70, 73), and the trial court
denied each one (id. at 84, 85). Petitioner did not then present these claims to the T&ltGér on
director postconvictionappeal Thus, Rtitioner did not fairly present Claims 2.D and 2.E to the
state courts, and he has not shown cause to overcome this default. These twarela@nssibject
to further review.
C. Claims 2.1, 2.K, 2.L, 2.M—Admission of Evidence
Third, Petitioner takes issue witlthe admission otertainevidence at trialClaim 2.1
challenges thé&rial court’'sadmission of testimony from two different witnessesheldon Anter
and Andrew Napper. (Doc. No. 3 at13, 23-24.)As explained aboveupraSection V.A.1lthe

Anter portion of this claim is not cognizable in this federal habeas proceedigsbBetitioner

7 As part of these claim®etitioner complains that changing the trial venue to Chattanoog®awarce” because “the
media there had begun to crank up their publicity before the jury was picked, which allowsaciomedia
sensationalizing to infect the whole trial.” (Doc. No. 3 at 27.) Here, asam@, it appears that Petitioner is
incorredly referring to another case he faced around the same time as thetitiener is currentlghallengingthe
judgment in Case No. 2068-1791.(Doc. No. 1 at 1.) This trial was held in Nashvil{eeDoc. No. 33 at 3340
(Petitioner’s reply reflectinthat trial was held in Nashville).) The trial fBetitioner’s other casgasapparently held

in ChattanoogaSeeDoc. No. 2231 at18-19,48-49 (Petitioner’s testimony from the evidentiary hearing on his-post
conviction petition regarding the venue fbese two trials)
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raised it on direct appeal solely as a matter of state evidentianA$ate. the Napper portion of
this claim, howeverPetitioner did not raisé on direct appeat all While Petitioner expressed
displeasure with Napper’s testimoiy his pro se posteonviction petition, he did so under the
umbrella of prosecutorial miscondu¢geeDoc. No. 2229 at 83-84.) Regardless, theial court
denied the claim (Doc. No. 229 at 139), anéPetitionerdid notpresenit to the TCCAon post-
convictionappeal.

Although Retitioner did raisehis claim in a conclusory fashiom his pro se application
for permission to appeal to the Tennessee Supreme Court in his state post-convictemfingsce
(Doc. No. 2237 at 7) that is not sufficient to fairly present the claim to the state cd{\Mi$here
a habeas petitioner had the opportunitgaiee a claim in the state courts on direct appeal but only
raised it for the first time on discretionary review, such a claim is not fagepted. Thompson

v. Bell, 580 F.3d 423, 438 (6th Cir. 2009) (discusSBuastille v. Peoples489 U.S. 346, 351

(1989)) That is the case heras Petitioner failed to raise this claim prior to his request for
discretionary Supreme Court revieBecausePetitioner has not demonstrated cause for this
failure, the Napper portion aflaim 2.1will be denied as procedurally defaulted.

As to Claim 2.K, Petitioner asserts that the trial court erred in admitiiwng photographs
of the victimfrom around the time of her death because they were unduly prejudicial. (Doc. No. 3
at 32-33) But Petitioner did not present this claim to the TCCA on either direct orquostiction
appeal And raising this claimn his request for discretionary Supreme Court review of his post
conviction proceeding&eeDoc. No. 2237 at 31)is not sufficient toexhaust itbecause thas
not a “procedural context in which . . . the merits [of a claim] are considered as of Qg v.
Little, 604 F. App’x 387, 402 (6th Cir. 2015) (discussiuastille 489 U.S. 346)see als®mith

v. ParkerNo. 161158JDB-egh 2013 WL 5409783, at *30 (W.D. Tenn. Sept. 25, 20aBplying
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Castilleand concludinghata petitioner does not fairly present a claim to the state €bynmaising
it in an application for permission to appeal to the Tennessee Supremg.Jtistclaim is
procedurally defaulted without cause.

In Claim 2.L,Petitioner asserts th#etrial court erred in admitting a videecording of
analtercationn the jailbetweenrPetitionerand fellow inmate Frank White, and allowing Sheldon
Anter to testify aboutvhat White saidto Retitioner (Doc. No. 1 at 27; Doc. No. 3 at 14, 289
context for this claimAnter testified that Whitealled Petitioner a “baby killer and a rapist
immediately before this altercatiofDoc. No. 2213 at 38-41.) On direct appeaRetitioner did
not raise any claim about the admissibility of tlésording or Anter’s testimonyboutWhite's
remarks Petitioner did raise this claim in hgo se postconviction petition (Doc. No. 229 at
100-03), and the trial court denied itl(at 141).Petitioner did not themppealthis claim to the
TCCA. BecausdPetitioner did not fairly present this claim to the state courts, he can no longer do
so, and he has not demonstrated cause for this default, Claim 2.L will be denied

Petitioner’s other claim related toishvideo recordingwill be deniedas well In Claim
2.M, Petitioner asserts that the judge erred by failing to do what he told the jury he destid
view the video overnight and tell the jury his opinion of whoapgressowasthe next day. (Doc.
No. 3 at 28.)This claimwill be deniedas procedurally defaultegithout causdecauséetitioner
did not present it to the TCCA at any pdint.

d. Claims 2.P, 2.Q—dury Instructions

The final category of procedurally defaulted claims of trial court eetates to jury

instructionsIn Claim 2.P,Petitioner asserts that the court erred by failingngtructthe juryon

criminal andor professional informants in connection with the testimony of Sheldon Anter and

8 Based ontte trial transcriptit also does not appear thhé judge made any statemémthe jury like the one alleged
in this claim in the first place.
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Andrew Napper(Doc. No. 3 at 17, 2324.) And in Claim 2.Q,Petitioner asserts thahe court
should have instructed the jury that a finding of guilt for the charge of felony murder required a
finding of guilt on an underlying felonyld. at 17-21.)

Petitioner did not present either jucharge claim to the TCCA on direct or pashviction
appeal. He did raighese two claims hispro se application for permission to appeal in his post
conviction proceedings (Doc. No.-X7 at 19, 34), but, as explained above, this did not exhaust
the claims Petitioner has not demonstrated cause for default Claims 2.P and 2.Q will be
denied

3. Claim 3—Prosecutorial Misconduct

In Claim 3, Petitioner asserts that the state committed prosecutorial miscahdoggh
improperclosing argumerat trial. (Doc. No. 1 at 24; Doc. No. 3 at 6, BO~31.)He did notraise
a prosecutorial misconduatlaim on direct appealln his pro se postconviction petitions,
Petitioner presented several argumentegardingprosecutorial misconduct based dhe
prosecutor’s actionduring trialandclosing argumentDoc. No. 2229 at 86-88, 12325.) The
state court deniedtheseclaims (id. at 139-40), and Petitioner did notraise a prosecutorial
misconduct clainbeforethe TCCA onpost-convictionappeal Petitioner didasserta sprawling
claim of prosecutorial misconduct throwgh hispro se request for permission to appeal to the
SupremeCourt (Doc. No. 2227 at 20, 23, 2630), butthat is not sufficient to exhaust a claim.
Claim 3 isprocedurally defaulted without cause.

4, Claim 4—Sulfficiency of the Evidence

Petitioner next asserts,n Claim 4, that there is insufficient evidence to suppbe

conviction. (Doc. No. 1 at 8; Doc. No. 3 at 14, 22j)iftoner’s presentation of thdaim isbased

on a faulty premise, arttie claim itself igorocedurally defaulted’he premisas flawed because
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Petitioner maintainsthat thereis not sufficient “evidence of the conviction for felony or
premeditated murdeg® (Doc. No. 3 at 14.But Petitioner was not convicted of these offenges.
the TCCA clearly explained on direct appedih@ughthe indictmentcharged Petitioner with
“premeditated murder” antfelony murder in the perpetration of larcehyhe jury convicted

Petitioner of secondlegree murdeBarrett 2012 WL 2870571, at *23BecausePetitionerwas

not convictedof premeditated murder or felony murder, Aigumentthat there is insufficient
evidence to support convictions for those offensasisaterial

Regardless Petitioner's arguments in support of his insuffickevidence claim are
procedurdly defaulted Petitioner raisd an insufficientevidence claim on direct appeal, lolid
not rely on the same theory as he dodsisrfederal habeas corpus petitidiat is in theclaim
presented to the TCCAetitioner arguedthat there was no eyewitness account of the crime, that
the evidence is circumstantial, and that the conviction resksly upon proof of his DNA on the
victim’s blouse and the testimony of two convicted feloBarrett 2012 WL 2870571, at *25.
Here, by contrasBetitioner contenslthat there is insufficient evidence to support his convictions
“due to lack of specificity of the indictment” (Doc. No. 3 at 14, 22), because there videoee
of larceny or rapeid. at 14), and because there is an inadequate chain of custody regarding DNA
evidenceif@. at4). Petitioner, therefore, failed to present “the same claim under the same theory
[] to the state courts,” so he did not properly exhausniigficientevidence claimSeeWagner
581 F.3dat417. He has not established cause for this defautlasm 4 will bedenied

Finally, even if theCourt were to liberally construe this claim as having been exhausted on
direct appeal, thetate court’sejection ofthe claim before it was clearly reasonabléhe TCCA

analyzedPetitioner’s insufficientevidence claim as follows:

9 Similarly, Retitioner repeatedly assettsat the indictment and jury charge were not sufficientdovict him of
felony murder or larceny. (Doc. No. 3 at-22.)
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Our standard of review when the sufficiency of the evidence is questioned on appeal
is “whether, after viewing the evidence in the light most favorable to the
prosecution, any rational trier of fact could have found the essential elemdrds of t
crime beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319 (1979);
State v. Williams657 S.W.2d 405, 410 (Tent983). This means that we may not
reweigh the evidence but must presume that the trier of fact has resolved all
conflicts in the testimony and drawn all reasonaffierences from the evidence in
favor of the StateSeeState v. Sheffield676 S.W.2d 542, 547 (Tenn. 1988jate

v. Cabbage, 571 S.w.2d 832, 835 (Terd®78). Any questions about the
“credibility of the witnesses, the weight to be given to their testyn and the
reconciliation of conflicts in the proof are matters entrusted to the jury as the trie
of fact.” State v. Dotson, 254 S.W.3d 378, 395 (TeR008) (citing State v.
Vasques221 S.W.3d 514, 521 (Ten2007));seeState v. Bland958 S.W.2d 651

659 (Tenn. 1997).

The Defendans contention is premised, in part, upon the former standard for
analysis of convictions based solely upon circumstantial evidence. Previously,
Tennessee law provided that for a conviction to be based upon circumstantial
evidence alone, the evidence “must be not only consistent with the guilt of the
accused but it must also be inconsistent with his [or her] innocence and must
exclude every other reasonable theory or hypothesis except that of guilt.” Pruitt v.
State 460 S.W.2d 385, 390 (Ten@rim. App. 1970);see als&tate v. Crawford

470 S.w.2d 610, 612 (Tena971). Shortly after the Defendant filed his brief,
however, ourSupreme Gurt adopted the United States Supreme Csurt
perspective that the standard of proof is the same, without regard to whether
evidence is direct or circumstantial, eliminating the “every other reasatifeioley

or hypothesis except that of guilt” analyst¢éate v. Dorante831 S.W.3d 370, 379
(Tenn.2011) (citingJackson443 U.S. at 326; Holland v.fited States348 U.S.

121, 13940 (1954)). We will, therefore, conduct our review in accord with
Dorantes See State v. Sisk 343 S.W.3d 60, 68 (Tenr2011) (reinstating
convictions based oDorantesaralysis after Court of Criminal Appeals reversed
convictions for insufficient evidence undé@rawford circumstantial evidence
analysis but noting that intermediate court did not err in app@mwfordbecause

its ruling was preédorantes.

At the time ofthe Defendans crime, the relevant statute provided that the defining
characteristics of second degree murder were an unlawful, willful, andionalic
killing of a victim. T.C.A. 88 32401 (1975, 1985) (renumbered at T.C.A. 839
201) (repealed 1989), 302 (1975) (amended 1977, 1979, 1988) (renumbered at
T.C.A. 8§ 392-202) (repealed 1982), 33103 (1975) (amended 1979) (renumbered
at T.C.A. § 392-211) (repealed 1989%ge, e.g State v. Johnson, 541 S.W.2d 417,
418-19 (Tenn.1976);State v.Shepherd862 S.W.2d 557, 565 (Ten@rim. App.
1992).

The Defendant challenges both the sufficiency of the proof of the statutory elements
of the crime and that of his identity as the perpetrator or as an aider atod &bet
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the crime. In the light mos$avorable to the State, the record reflects that the victim
died from asphyxia due to manual strangulation. Her injuries were so great that her
thyroid cartilage and hyoid bone were broken. Dr. Francisco testified that this
would take considerable pressubecause a chilsl cartilage and bones were
flexible. The evidence demonstrates that the killing was unlawful, willful, and
malicious and is sufficient to support the conviction for second degree murder.

With respect to the proof that tbefendant perpetrated the crime, the evidence in
the light most favorable to the State established that the DefendaNA was
present on the victiis blouse. The chance of the same STR DNA profile occurring
in another person was one in five quadrillion the Africar-American population

and one in 160 quadrillion for the Caucasian population. The DeféadaNA

alpha type was present on the vicsnpants. This type was shared by only eight
percent of the population. Over 100 other individuals, including virtually everyone
from the victinis neighborhood, were eliminated as the contributors of the DNA
evidence.Two of the Defendaihs fellow inmates testified that the Defendant
admitted that he killed the victim and that his DNA was on her. Tasirmony
regarding the altercation between the Defendant and Frank White was caénsisten
with the video recording of the altercation. There was no indication of any prior
acquaintance or association of the victim and the Defendant that might provide an
alternate explanation of the presence of his DNA on her clothing. Dr. Francisco and
Dr. Bass testified that the victim died at or near the time of her disappearaide, w
was before the Defendant was in jail. When the Defendant was arrested, he was
wearing afull length coat, a ski mask, another hat, and two pairs of gloves. His
clothing and physical stature were consistent with the description Ms. Maxwell
gave of the adult she saw in Ms. Howardriveway with the child she presumed
was the victim. The Defendant is not entitled to relief.

Barrett 2012 WL 2870571, at *25-26.
The TCCAthusaccurately identified the federal standard governing claims for sufficiency

of the evidence, as set forthdackson v. Virginia, 443 U.S. 307, 319 (1979 nder_Jacksgn

habeas corpus relief is appropriate based on insufficient evidence only where tfiedsuatter
viewing the evidence in the light most favorable to the prosecution, that no ratienalf tiact
could have found the essential elements ofdiwme beyond a reasonable doublricker v.

Palmer 541 F.3d 652, 656 (6th Cir. 2008) (quotiarker v. Renico506 F.3d 444, 448 (6th Cir.

2007)). On federal habeas reviewhis standard’commands deference at two levelsFirst,

deference should bewgn to the trienf-facts verdict, as contemplated ackson second,
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deference should be given to th¢state court’s] consideration of the triesf
-facts verdict, as dictated by AEDPAI. (citing Parker 506 F.3d at 448).

Here, the state court concluded that there sugficient evidencefor the jury to find
Petitionerguilty of seconedegree murdeas it was defined at the time of the crimthe unlawful,
willful, and malicious killing of a victimAs to the elements of therime, theTCCA’s analysis
focused on the testimony Df. JerryFranciscoan expert in forensic pathology. The TCCA noted
Dr. Francisco’sestmonythat he performed an autopsy on the victim @eigrminedhe cause of
death to be asphyxia resulting from manual strangulat®eeoc. No. 2210 at 3+32.) Dr.
Francisco testified thdte made this determination based on his conclusions thbatictin's
thyroid cartilage and hyoid bone were broken [ahd} the victim had an adjacent hemorrhage,
blue lips, and small hemorrhages of the scalp, surface of the chest organs, heart, &d lungs
Barrett 2012 WL 2870571, at *4. According to Dr. Francisco, it would have required
“considerable pressure” twreak the victim’s cartilage and bones. (Doc. Nel@2at 32.)Based
on this evidence, it was reasonable for the TCCA to find that the victim’s killingunlas/ful,
willful, and malicious.

It was also reasonable for the TCCA to find, based on an assortment of evidence, that
Petitioner committedhecrime.The state court essentially based this conclusion on four faetors
DNA evidenceconnectingPetitioner to the victim’s blousand pants, with no exculpatory
explanation for how it got thereestimony ofPetitioner’s fellow inmates Sheldon Anter and
Andrew Nappethat Petitioner admitted killing the victim and that his DNA was on lexipert
testimony that the timing of the viot's death coincided with a period during whieétitioner

was not in jail and testimony of the victim’s neighbor that she saw an adult “with the child she
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presumed was the victim,” and that this adult’s clothing and stature was congitétitioners
at the time of his arrest in 1975.

As to DNA evience on the victim’s blousdennifer Luttmartestified asan expert in
forensic DNA analysisAccording to Ms. Luttmanthere was a “reasonable degree of scientific
certainty” thatPetitionerwas te source oDNA on the blouse. (Doc. No. 2I5 at 119.) Ms.
Luttman testified that “[fje chance of the same STR DNA profile occurring in another person was
one in five quadrillion for the AfricarAmerican population and one in 160 quadrillion for the

Caucasian populatichBarrett, 2012 WL 2870571, at *26. And as to the DNA evideanehe

victim’s pants DNA expertGary Harmottestified thatPetitioner's “DNA alpha type” was on the
victim’s pants, and that “[t]his type wabaredoy only eight percerdf the population.ld. Given
the evidence presented to the jutywas reasonable fahe TCCAto concludethat there was

sufficient evidence to convigetitioner of secondlegree murder.

5. Ineffective Assistance of Trial Counsel

Finally, there areelevenremaining sulzlaims of ineffective assistance of trial counsel
Claims 5.A, 5.B, 5.C, 5.E, 5.G, 5.H, 539.J, 5.K, 5.M,and5.N. Retitioner did not present the
sub<laims to the TCCA. He dichisesome of hem—in particular, Claims 5.E, 5.G, 5.H, 5.J, and
5.M—in his pro se application for permission to appeal his postviction proceedings to the
Tennessee Supreme Co(Doc. No. 2237 at 5,31-35, 37), but that doasot constitute proper
exhaustion. Accordingly, all eleven sualaims are procedurally defaulted

As noted abovesupraSectionV.A.4, the “‘ineffective assistance of pesbnviction

counsel can establish cause to excilse] procedural default of a. . claim of ineffective
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assistancetarial.” Atkins, 792 F.3d at 658 (quotirisutton 745 F.3d at 7996).Here, in addition
to several specific assertions iokeffectiveness during his initial pesbnviction proceeding,
Petitioner generallyasserts that appoint@stconviction counsel “failed to provide meaningful
assistance . . . in amending his petition for posiviction relief.” (Doc. No. 3 at 10.) Theourt
liberally construes this as an allegation of causevercomethe default of his remaining sub
claims of ineffective assistance at trial.

To determine whethd?etitioner haseffectively demonstrated causthe Court considers
“(1) whether state postonviction counsel was ineffective; and (Zhether[Petitioner’s]claims
of ineffective assistance of counsel were ‘substantiatkins, 792 F.3d at 660 (citations omitted).
If Petitioner demonstrates “cause,” then @murt must consider “whether [he] can demonstrate
prejudice.”ld. And if Petitioner has established both “cause” anejydice,” only then would the
Court “evaluate [his] claims on the meritgd. (citations omitted)Here, theCourt need not reach
the issue of whether pesbnviction counsel was ineffective because, as explained in more detalil
below, Petitioner has not demonstrated that his remaininglairbs are “substantial.”

“A substantial claim is one that has some merit and is debatable among juristeraf reas

Abdur'Rahman v. Carpenter, 805 F.3d 710, 713 (6th Cir. 2015) (dartinez 566 U.S. at 14).

“In the conversea claim is insubstantial when ‘it does not have any meistwholly without
factual support,” or wherthe attorney in the initialeview collateral proceeding did not perform

below constitutional standards.” Porter v. Genovese, 676 F. App’x 428, 432 (6th Cir. 2017)

(quotingMartinez 566 U.S. at 15-16).
Through hisremaining sukclaims, Petitioner asserts that counsel was ineffective both
before and during triaBecause these sutaims are insubstantidPetitioner has not established

cause to overcome their defadlhe Court will address each group of claims in turn.
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a. Claims 5.A, 5.B, 5.C, 5.E, 5.G, 5.H, 5.1Rretrial Assistance
First, inClaim 5.A,Petitioner asserts that counsel was ineffective for failing to file a motion

to dismiss the indictment due to excessivetpia publicity. (Doc. No. 3 at 26 Jhissub<laim is
insubstantial because trial counsel was not deficient,Patiloner has not demonstrated that
prejudice ensued, for failing to file a motion on this grouffte Gurt acknowledges thaébere

was extensivenedia coveragef this case But Petitioner has not alleged, with any degree of
specificity, how this publicity would havgistified dismissing the indictmentn general, the
preferred methods for ensuring that publicity does not undermine the constitutional fairaess of
trial include gestioning the prospective jurors appropriatalyd changing the vend See

Jackson v. Houk, 687 F.3d 723, 733 (6th Cir. 2012) (discussing Mu’Min v. Virginia, 500 U,S. 415

433 (1991) andkilling v. United States561 U.S. 358, 386 (2010)). Not, Bstitioner proposes

in this sub<€laim, dismissing the indictment altogetheeUnited States v. Silved 03 F. Supp.

3d. 370, 380 (S.D.N.Y. 2015) (noting the lack of any federal precedent for taking “the extreme
step of dismissing an indictmersolely based on pii@dictment publicity”). Thus, it was
objectively reasonable for counsel not to file a motion to dismiss the indictment dwedrial pr
publicity, and Petitioner suffered no prejudice for his failure to do so. Clainwiil.Be denied

Next, Claims 5.B and.& challenge counsel’s performance dunig dire. In Claim 5.B,
Petitioner asserts that “[cJounsel failed to adequately question potential jardetermine the
extent to which they were subjected [to] and influenced by [the] constant, inflammatory and
exploitative media coverage.” (Doc. No. 3 at Zhylin Claim 5.C Petitioner asserts that “counsel

failed to ask constitutionally compelledir dire quest[ijon$in light of the “tairted . . . jury pool”

10 The Court notes, again, th&etitioner did not request a change of venue in this édgbe evidentiary hearing on
Petitioner'spostconviction petition, Petitioner testified that he discussed requesting a Jemgeovith counsel, and
they agreed that it would not have been a helpful strategy. (Doc. Ngi. @21819.)
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that resulted from “[tlhe explosive, racialtharged publicity from the first trial where he was
convicted of first degree murderJd( at 33.)

These assertions, whigensationalaredevoid offactualsupport That is,Petitioner does
not explainhow counsel’'sjuestioning was inadequateidentify any particular question counsel
should have askedetitioner also does not allege that counsel’s questioning resulted in the

empaneling of a juror who was actually biased against 3@eCampbell v. Bradshaw, 674 F.3d

578, 594 (6th Cir. 2012) (citation omitted) (denying habeas challenge to counsel’s failure to
request a venue ahge due to pretrial publicity where the petitioner did “not identéfy] juror

who was actually seated that indicated an inability to set aside any priolekiggvabout the case

or to judgethe case fairly and impartially”)The Court cannot presume prejudice based on the
mere existence of substantial publicity surrounding a dasson687 F.3d at 73Although the
Courtis unable tondependently review their diretranscript, because it is not a part of the state
court recordi! Petitioner's conclusory assertions of inadequate questioning by colmsebt

overcome the presumption of juror impartialiBeeFoley v. Parker488 F.3d 377, 387 (6th Cir.

2007) (citingRitchie v. Rogers313 F.3d 948, 962 (6th Cir. 2002)Nggative media coverage by

itself is insufficient to establish actual prejugli@and the existence of a juror’s preconceived notion
as to the guilt or innocence of the defendant, without more, is not sufficient to rebut the
presumption of impartiality). Claims 5.Band 5.Care insubstantial and will be denied as

procedurally defaulted without cause.

11 According to the minutes for this case, however, thergun@re “duly elected, impaneled, tried and sworn to well
and truly try the issues joined and true deliverance make according to the law and evifaweNo( 222 at 57.)
And the trial court specifically instructed the jury, after closing argumeifd)laws: “Members of the Jury, some of
you may have been exposed to pretrial publicity in this ¢agmin instruct you that you can consider no information
in reaching your verdict, other than the evidence you hear in the courtroom.” (@&2 M8 atl9 (emphasis added).)
From this instruction, it is reasonable to infer that the trial court had previouslyciesl the jury regarding pretrial
publicity.
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Petitioner's next sufzlaim is a broad challenge toounsel's handling oPetitioner’s
instructions regardinddPNA evidence.In Claim 5.E, Petitioner asserts thatounsel “failed to
properly assess and review [his] assignment of error as to the serious omissiasstndional
blunders regarding the collection, testing and custody of the purported DNA evidence.R¢Doc
3 at 3-4.) This subclaim, therefore, hathregparts—a collection component, a testing component,
and a chain of custody componehhe collection component is subsumedRafitioner'smore
specific challengem Claims 5.G and 5.H, discussed below. The testing component is subsumed
by Claim 5.F Petitioner’s assertion that coundailed to obtain independent DNA testing before
trial. As discussed aboveupraSection V.B.3, th€ourt liberally construed thisub-¢laim to have
been exhausted on post-conviction appeal, and the TCCA's rejection of it was not unreasonabl

Finally, as to the chain of custody compon@etjtionerraisedthis samebasicargument
in his pro se postconviction petition. That ietitioner asserted that counsel was ineffective for
failing to challengethe chain of custody of DNA evideneg trial. (Doc. No. 2229 at 99-100.)
Here, likewise, Petitioner essentially asserts that counseluld have undermined the chain of
custody at trial if he would have “properly assess[ed] and review[ed highas=int of error”
before trial. The postconviction court rejected this claim (Dddo. 2229 at 141)? and Rtitioner
did not raise it on postonviction appealneffective assistance of pesinviction counsel can act

as caus®nly whenthe ineffectiveness occurs at the initial review stage, not the appeal stage.

2 The postconviction court specifically rejecteRktitioner’s claim that “counsel should have explored and presented
cross contamination and substitution defenses to the jury.” (Doc. N2Q 2P 141.)To the extent that Petitioner is
attempting to assert a different chain of custody claim here, the Cmurtudes that it is insubstantial because
Petitioner has not provided sufficient supporting factual allegations to satibBabRule 2(c)s pleading standard.
SeelLynn v. Donahue, No. 1:1dv-01284, 2017 WL 5930304, at *7 n.1 (W.D. Tenn. Nov. 30, 2(titations
omitted) (noting that habeas claims are “subject to dismissdkhigy arepled only as general allegatiowhich fail

to identify the specific error and the resulting prejudice”). For instancéipRetiseems to assert that counsel provided
inadequate assistance by not addressing “the fact that Detective Bill Pifleexamined the case exhibits seven
different times.” (Doc. No. 3 at 4.) But Petitioner supports this assesfithna citation to the TCCA'’s opinion on
direct appeal of his other case from around the same fidnécifing Barrett 2012 WL 2914119, at *5).)

51



Atkins, 792 F.3d at 661 (emphasis added) (qupiVest v. Carpentei790 F.3d 693, 699 (6th Cir.

2015))(“[A] ttorney error at state pesbnviction appellate proceedings cannot excuse procedural
default.’). Accordingly, because thpostconviction trial court ruled on the chain of custody
component of this sublaim, itis procedrally defaulted without causEor all of these reasons,
Claim 5.E will be denied.

Turning toPetitioner’s specific challenges to the collection of DNA evidence, Cla@n 5.
asserts that counsel provided ineffective assistance by failing to requestia prnahaway
hearing® “to determine whether the warrant[Jless DNA search” violated the Fourth dvment.
(Doc. No. 3 at 9, 16.) Similarlyn Claim 5.H,Petitioner asserts thabunsel “should have objected
and moved to suppress the introduction of the test results following the warraribessi[DNA
search.” [d. at 15-16.) Despite using different terminology for theameof motion that counsel
should have filegthe substance bbth subelaimsis the same-counselvas ineffective for failing
to properly challenge the admissibility of a second, warrantless DNA skafate tral. The
Court, accordingly, considers these two sldms together.

These claims have no factual supp®etitioner makes a conclusory assertitmat the
DNA evidence obtaineffom this second DNA searciplayed a significant role in the State’s
casein-chief.” (Doc. No. 3 at 15.And he attempts to support this assertion by stating that certain
“unknown male” profiles in the state’s DNA reports were only connect&etiboner after this
second DNA collectionl)d. at 3, 9.) But there is nothing ihe record to reflect that a second DNA

search occurred at all, much less that it occurred in the manner describstdibger.

13 Here, Petitioner is presumably referring to thimited StateSupreme Court’s decision Dunaway v. New York

442 U.S. 200 (1979)n Dunaway theSupremeCourt held hat “an investigative interrogation . . . must be supported
by probable cause twaid infringing upon an individual's Fourth Amendment right to be free from an unreasonable
seizure.”"Myers v. Potter422 F.3d 347, 356 (6th Cir. 2005) (citibmwnaway 442U.S. at 216)Petitioner has not
explained how the holding Dunawayhas any bearing on this claim.

52




Even assuming that law enforcement officers obtained a DNA samplePetitioner
without a warrant while he was in jail, howevextitioner has not explained how this second
sample was used against him in this case. It is undisputed that officersecoddotNA sample
from Petitioner pursuant to a search warrant in October 2007, before his arrest. (Doc. M&.) 3 at
And the record reflects that the crucial DNA evidence used ag@atsione during trial was
based on this October 2007 samfslenot somdatersample collected without a warrant.

Pat Postiglione, a Metro Naglle Police Detective, testified at trial that the October 2007
sample Was collected by swabbing the inside[Bétitioner’'s] mouth on both cheeksBarrett
2012 WL 2870571, at *15Postiglione“identified the swabs used to collect evidence from
[Petitionet,” andtestified that these swabs “were first sent to the TBI laboratory and latdosen
the SERI laboratory in Californiald.

First, & to the TBI laboratoryDNA expert Chad Johnson tefed that he received
Petitioner's swabs on October 25, 2007, obtained a DNA profile from the swabs, and issued a
report on November 7, 2007. (Doc. No.-P2 at 6365.) The FBI requested the DNA profile
generated at the TBI laboratod. at 65.) Jennifer Luttman, an expert in DNA analysis with the
FBI, used this DNA profile-again, a DNA profile obtained from the October 2007 sambe
connectPetitioner to DNAon the victim’s blouseld. at 116—20.)

Second, as to the SERI laboratobNA expertGary Harmor testified that he received
Petitioner’s swabs on December 12, 2007. (Doc. Nel22at 3738.)Harmor gave the swabs to
another SERI employee named Amy Lee, who used the swabs to extract IDN&. 38-39.)
Harmor then amplified theextracted DNA, determined the typing, and wrote his tegpahich

connectedPetitioner to DNA on the victim’s pantBarrett 2012 WL 2870571, at *19.

1 Counsel, in fact, filed a pretrial motion to suppress this October RBIBVsample Seesuprasection V.A.1.
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In sum,Petitioner has not demonstrated that a second, warrantless DNA search occurred,
or that the site used the results of such a search against him at trial. Instead, tdee#éeots
that experts at the TBI, FBI, and SERI relied on the DNA sample obtained pursuanatoha se
warrant in October 2007 to conduct testing that ultimately conn@etiigtbners DNA to DNA
onthe victim’s blouse and pant&ccordingly, counselvas not ineffective for failing to challge
the admissibility of a second, warrantl€3NA search before trialand Claims 5.G and 5.H are
insubstantial.

Finally, in Claim 5.1, Petitioner assertthat counsel was unable to sufficiently attack the
credibility of Sheldon Anter and Andrew Napper at trial because he failetvestigatethem
beforehand(Doc. No. 3 at 13.) This sutlaim is kelied by the record.

In apretrial motion for exculpatory evidence, counsel requdsaettground information
on Anter and Napper, including whether they had been promised or provided compensation in
exchange for their assistance, whether they previously provided any unreliabheatida in
another case, and whether they demanded compensation for their cooperationasethibac.

No. 221 at 13233.) In regard to Antespecifically, counsel asked whether the district attorney
provided him any assistance “with respect to his pending immigration claset’133.)The court
granted the motion (Doc. No. 22at 51), and counsel received the information. Counsel also filed

a pretrial notice of intent to use Anter and Napper’s prior convictions for impeathmrposes.

(Id. at 39-40.) Then, at trialthe state attempted to mitigate the impact of this informdiion
eliciting some of it on direct examination. (Doc. No-22 at32-35 (Anter’s testimony)id. at 94

97 (Nappers testimony).) This strategy was outside counsel’s control and has no bearing on his
performance. Moreover, counsel extensively csaminedhe witnessesn this information in

an attempt to undermine their credibilifjd. at 44-46, 696 (Anter’s teimony); id.at 98-102,
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105 (Napper’'s testimony).) While putting d®etitioner’s proof, counselalso calledAntonio

Johnson, a Corporal at the Davidson County Sheriff’'s Office, to impeach Anter’s ptioraey
in which he denied asking Johnson aleetitioner.(Doc. No. 2216 at 136-39.)Finally, counsel
devoted a substantial portion of closing argumenarter and Napper'saissertedunreliability.

(Doc. No. 22-17 at 78-81.)

For all of these reasonthe record reflects thaounsel’s pretrial investigation of Anter
and Napper was objectively reasonable, and his handling sé #ithesses at trial was not
deficient Petitioner has not identifiedny alternativestrategy toward Anter and Napper with a
reasonable probability of resulting in a different outco@laim 5.Iwill be denied.

b. Claims 5.J, 5.K, 5.M, 5.N—AssistanceDuring Trial

The final group of suzlaims pertains to counsel’s performance dutirad. First,in Claim
5.J, Retitioner asserts that counsebs ineffective in failing to object to the admission of
photographs of the victim from around the time of her death. (Doc. No. 3-38.3As context,
the prosecution introduced two photographsghe victim through Virginia Trimble, her mother:
one is the victim’s school picture, and the other is a picture of the victim at anotdés lsinihday
party wearing the same blouse she was wearing whetisgpearedDoc. No. 229 at 52, 72
73 (introduction of photographs at trial); Doc. No-I2 at 2-3, 8-9 photographs).) dtitioner
argues that these photographs were “inflammatdpyovocative,” and “extremely prejudicidl
while beingeither “marginally probative” or‘in no way probative.” (Doc. No. 3 at 323)
Petitioner asserts that counsel should have objected to the introduction of the photographs on this

basis. [d. at 33.)
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This subclaim is insubstantial becauBetitioner has failed to demonstrate both deficiency
and prejudice. The Tennessee Supreme Court has explained the state law on theiléygmoissi
photographs as follows:

Tennessee courts have followed a policy of liberality in the admission of
photographsn both civil and criminal cases. State v. Banks, 564 S.W.2d 947, 949
(Tenn. 1978) (citations omitted)This policy translates into the rule that “the
admissibility of photographs lies within the discretion of the trial counit.” . .
However, before @ahotograph may be admitted into evidence, it must be relevant
to an issue that the jury must decide and the probative value of the photograph must
outweigh any prejudicial effect that it may have upon the trier of &tete v.
Braden 867 S.W.2d 750, 758 (Ten@rim. App.), perm. to appeal denig{Tenn.

1993) (citation omitted)see alsaenn. R. Evid. 401 and 403.

State v. Neshjt978 S.W.2d 872, 901 (Tenn. 199B)oreover, “[i]f relevant, the photograph is
not rendered inadmissible because the subject portrayed could be described by wottus;
photograph would be cumulative; . . . or [the photograph] is gruesome or for some other reason is

likely to inflame the jury? State v. SparrowNo. M2012-00532-€CA-R3-CD, 2013 WL

1089098 at *22 (Tenn. Crim. App. Mar. 14, 2013) (quoti@gllins v. State506 S.W.2d 179, 185

(Tenn. Crim. App. 1973)).

Here, both of the challenged photographs were releuader Tennessee lavithe
Tennessee Supreme Coura$previously approved of the admission during trial of a photograph
taken while the victim was alive to establish the corpus delecti of the crime andeatipabthe
‘person killed was the same person named in the indictfhéght(quotingNesbit 978 S.W.3d at
902) 1 And Ms. Trimble used the victim’s school pictureidentify heras the person named in

the indictment(Doc. No. 22-9 at 52'It's my Marcia.”).)

5 1n Nesbit the Tennessee Supreme Court also noted that under Tennessee’s criminal canld §8®rdne of the
“material element[s] of the offense of murder” was “proof that the deceased was adldasweature in being,’ that
is, to say a child that was baative.” 978 S.W.2d at 901 n.2 (citindorgan v. State, 256 S.W. 433, 434 (1923)). That
material element appears to apply here, as the state proseetitemher for the charged offenses of fids#gree
murder and felony murder as they existed in 19T victim’s school picture was also relevant for this reason.
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Thepicture of the victim at another child’s birthday party was also relevant. Thisepictur
was taken a few days before the victim’s disappearance, and showed the viciimy teasame
blouse as she wore when she disappe&&aett 2012 WL 2870571, at *2. This blouse featured
prominently in the state’s case, as a DNA expert would testifyRét#ioner's ‘DNA profile
matched the major contributs{DNA] profile developed from the blouseand that “therandom
match probability was one in six trillighld. at *21. Accordingly, ltis challengeghotograptwas
relevant toshowthat the blouse belongedttee victim and that she wore it around the time of her
disappearance.

Becausehe challenged photographs were releyvdnig Court has no basis to conclutteit
the trial court would have found them to be inadmissible if counsel had objected to their
introduction.SeeSparrow 2013 WL 1089098, at *22 (quotir@ollins, 506 S.W.2d at 185)"(If
relevant, the photograph is not rendered inadmissible because the subject portraggdesome
or for some other reason is likely to inflame the jtiny Petitioner, therefore, has not demonstrated
that counsel was deficient for failing to do 8&oreover, given all of the evidence presented at
trial, there is not a reasonable probability that there would have been a different eufttioen
jury did not view two photographs of the victim while she was alive. For these reasons5Qlai
is insubgantial.

Next, in Claim 5.KPetitioner asserts that counsel was ineffective for failing to ohjleen
the prosecutor plada videorecordingof a jail altercationwithout soundand explaied “to the
jury what was happening as the jury watched.” (Doc. No. 3 a#A28an initial matter, theecord
beliesPetitioner’s assertiothat the prosecutor explained what was happening whilesttusding
played.lt is true that the video recording did not have audio.iButas Sheldon Anter, not the

prosecutor, who explained the activity in the video to the Biayrett 2012 WL 2870571, at *13
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(“The video recording introduced during Ms. Ratestimony, which had no audio, was played
for the juryas Mr. Anter narrated 1).. Anter testified that this videshowedan altercation between
Petitioner and fellow inmate Frank Whiterecipitated by White tauntirigetitioner about being a
“baby killer and a rapist (Doc. No. 2213 at 38-41.)And the TCCAfound that Anter’s “testimony
regarding the altercation betwefPetitionet and Frank White was consistent with the video
recording of the altercation.” Barre®012 WL 2870571, at *26.

Even liberally construing Claim 5.K as a challenge to counsel's handling of Anter’s
testimony regarding the video recordihgweverthe subclaim is still meritess Counsel did not
lodge an objection to this testimony at trialit he did file a pretrial motion to exclude some of
Anter’s expectedestimonyunder Tennessee Rule of Evidence 404(b). (Doc. Nd. 22148,
150-51.)At apretrial hearingAnter testified that, during the altercatié®titionertold Whitethat
“he had killed four people and had no problem killing againdthat he would “kill [White] like
[he] killed them bluesyed bitche$ (Doc. No. 226 at 81.)The court foundAnter’s testimony
regardingthis first statement to be admissibdend the second statement to be inadmissible. (Doc.
No. 227 at 810.) Additionally, in an effort tamitigate the prejudicial effect orPetitioner, the
court “redacted” the first statement by allowing Anter to testfty that Petitioner said, “I've
killed before and I will kill you.” (d. at 8.)Petitioner challenged #trial court’sruling on direct
appeal, and the TCCA found that the trial court did not abuse its discieaaett 2012 WL
2870571, at *32-35.

In short,counsel did notender inadequate performance faijling to object to Anter’s
description of the jail video recordirag trial becausdne litigated the issue before trigketitioner

does not explain how counsepsetrialchallenge to Anter’s expected testimony was deficient, or
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identify another strategy that counsel should have pursued on this Gkl 5.K is not
substantial.

The remaining two sublaims—Claims 5.M and 5.N-accusecounsel oineffectiveness
for failing to request certain jutipstructionsin Claim 5.M, Petitioner asserts that counsélould
haverequested amstrucion onthe unreliability ofSheldon Anter and Andrew Napper because
they were‘criminal and/or professional informaritgDoc. No. 3 at 23.LClaim 5.N, meanwhile,
relatesto Anter’s testimony regardingtatementsnade by Frank WhiteHere, Petitioner asserts
thatWhite testified against him “through the mouth of . . . Sheldon Andeccounsel should have
requested an instruction on the “absentee witness ride&t(25-26.)

When reviewing a habeas petitioner’'s claim regarding an omitted jury instruction, the
Court considers whether the absence of the instruction “so infected the entirendtiahe

resulting conviction violates due process.” Leberry v. Howerton, 583 F. App’x 497, 502 (6th Cir.

2014) (quotingEstelle v. McGuire 502 U.S. 62, 72 (1991)The asserted error thust be so

egregious that [it] render[ed] the entire trial fundamentally unfair. Without aushowing, no
constitutional violation is established and the petitioner is not entitled to 'felWhade v.

TimmermanCooper 785 F.3d 1059, 1078 (6th Cir. 2015) (quotinvhite v. Mitchell 431 F.3d

517, 533 (6th Cir. 2005)). This is a “very high burded,’ andPetitioner has not metiih Claims
5.M and 5.N.

First, counsel did not perform deficiently by failing to request an instructiorcranihal
and/or professional informantsThe Court “reviews] jury instructions'as a whole, in order to

determine whether they adequately informed the jury of the relevant considerations andlprovide

a basis in law for aiding the jury neaching its decisiofi. Dixon v. Houk, 737 F.3d 1003, 1010

(6th Cir. 2013) (quotindJnited States v. Frederick06 F.3d 754, 761 (6th Cir. 2005)hus a
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defendant’s constitutional rights are not violatgterethe trial court” adequatelynform[s] the
jury regarding the credibility of witness testimongnd ‘alertfs] the jury to the various

considerations that it should take into account in weighing testimony.” Goff v. Bagley, 601 F.3d

445, 469 (6th Cir. 2010) (quotirBott v. Mitchel| 209 F.3d 854, 883 (6th Cir. 2000)

Here, thetrial court thoroughly instructed the jury regarding the credibility of witness
testimony. (Doc. No. 228 at 24-26.) These instructions wereonstitutionallyadequate, and,
indeed, directly addressed sevevélPetitioner's stated concerns regarding the unreliability of
Anter and NapperPetitionerstates thatNapper previously worked as a police informant (Doc.
No. 3 at 23); Anter dislike®etitioner(id. at 28); both Anter and Napper received or expected to
receive benefits from the state in exchange for their testimdngt(13); and both had criminal
baclgrounds id. at 23).Duringtrial, the jury heard testimony about these tofiiosn Anter and
Napper And the courtinstruced the jury, in part, as follows:

In forming your opinion, as to the credibility of a witness, you may look to the

proof, if any, of the witness’ reputation for truth and veracity; the intelligence and

respectability of the witneshkisor her interest or lack of interest in the outcome of

thetrial; his or her feelingshis or her apparent fairness or bias; his or her means

of knowledge; his or her appearance and demeanor while testifying; his or her

contradictory statements as to material matters, if any are shown; and all the
evidence irthe case tending to corroborate or to contradict him or her.

* * %

If, from the evidence presented, you find that a witness has been convicted of a
prior crime, you can consider such only for the purpose of its effect, if any, on his
or her credibity as a witness.

(Id. at 24-25 (emphasis added).)

The jury had all of the informaticand instructiomecessary to evaluate the credibility of

Anter and Napper’s testimonyheabsence ad specificinstructionon “criminal and professional
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informants”did not deprivePetitioner of due process, andunsel was nadeficientfor failing to
request this instruction at triallaim 5.M will be denied.

Second, counsel was also not deficient for failing to reqreststruction ohe “absentee
witness rule” addressed in Claim 5Pétitioner does not explaimhatthis instruction would have
entailed. It appears, however, thdtitioner believes he was entitled to some kind of special
instruction because the introduction of Frank White's statements, through Sheldon Anter’s

testimony, violated the Confrontation ClausgeéDoc. No. 3 at 2526); California v. Green399

U.S. 149, 179 (1970) (Harlan, J., concurringlrr@m the scant information available it may
tentatively by concluded that the Confrontation Clause was meant to constita&cadlarrier
against flagrant abuses, trials by anonymous accusers, and absentee Wjtn&ssiéisner is
mistaken

“The Confrontation Clause guarantees a defendant the opportunity texaosisie he

witnesses against hifnLanders v. Romanowski, 678 F. App’x 295, 300 (6th Cir. 2017) (citing

United States v. Owens, 484 U.S. 554, 559 (1998)). This right of confrontation, howepégs'a

only to testimonial statementslackson v. Stovall, 467 F. App’x 440, 443 (6th Cir. 2012) (citing

Davis v. Washington, 547 U.S. 813, 828 (2006)). While the Supreme Court has not established

“a comprehensive definition of ‘testimonial,” Crawford v. Washington, 541 U.S. 36, 68 (2004)

(footnote omitted),it hasnoted that “[tlestimony . . . is typically ‘[a3olemn declaration or
affirmation made for the purpose of establishing or proving somé& fattat 51 (quoting 2 Noah

Webster,An_American Dictionary of the English Langua@&828)). Accordingly, the term

“testimonial” most readily applies to statements made at a preliminary hearing, jgrgnd

proceeding, previous trial, or police interrogatitzh.at 68.
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Here, Anter testified about a statement White made when “taunBatitioner in a
common area at the jathmediately prior to a physical altercatibatween White anBetitioner.
(Doc. No. 2213 at 3839); Barrett 2012 WL 2870571, at *13 (“Mr. Anter testified that on August
16, 2008, Mr. White was taunting the Defendant about being a ‘baby killer and a"ygplsiter
that evening, Anter testified, White continued to taRetitioner through vents in the cells. (Doc.
No. 2213 at 40.)Thus, White’s statementaere far from the type of “testimonial” statements that
trigger the protections of tHeonfrontationClause For this reason, counsel was not deficient for
failing to request a special jury instruction regarding White's supposedly ytegtibgainst
[Petitioner]through” Anter.Petitioner also has not demonstrated a reasonable probability of a
different outcome if counsel had requested such an instruClimim 5.N isprocedurally defaulted
without cause because itirsubstantial.

VI. Requess for Discovery and an Evidentiary Hearing

In the reply, Rtitioner seeks discovery under Habeas Ruded an evidentiary hearing

under Habeas Rule 8Doc. No. 33t 45-48.) Retitioner is entitled to neither.

First, abeas petitionexdo not have & right to automatic discovery Williams v. Bagley

380 F.3d 932, 974 (6th Cir. 2004) (quoting Stanford v. Parker, 266 F.3d 442, 460 (6th Cir. 2001))

“Rule 6 embodies the principle that a court must provide discoverhabeas proceeding only
‘where specific allegations before the court show reason to believe thatitioegretnay, if the
facts are fully developed, be able to demonstrate that he.isntitled to relief’ Id. (quoting

Bracy v. Gramley 520 U.S. 899, 9689 (1997)).” Conclusory allegations are not enough to

warrant discovery under Rule 6; the petitioner must set forth specific alegaif fact”

Cornwell v. Bradshaw, 559 F.3d 398, 409 (6th Cir. 2009) (qudinlgams, 380 F.3d at 974).
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Here, theonly specific factual allegatiori@etitioner attempts to present in support of his
discovery requestas relevanto this casg® pertain toSheldon Anter and Andrew Napper
Petitioner alleges that both Anter and Napftexd a tacit nofprosecution agreement in return for
their testimony,”and that Napper “had a tacit sentence reduction agreement in return for his
testimony.” (Doc. No. 33 at 46]These allegationappearto bespeculative rationalizatiGfor
why Anter and Napper agreed to testify, rather than concrete factual alhsgédieeid. at 47
(“[T]here is aprima facie case [sic] that the State did in fact have a qanesecution and leniency
agreement with its key witnesses and is knowingly concealing these facts, actintpese i
witnesses simply came forward out of the goodness of their hearts, as good cit)zens.”)
Accordingly, Retitioner'srequest forevidenceis akin to animpermissible “fishing expedition.”

Williams, 380 F.3d at 974 (quoting Rector v. Johnson, 120 F.3d 551, 562 (5th Cir. (g91¥

6 does not ‘sanction fishing expeditions based on a petitioner’s conclusory allefations.
Even if the state possessed evidence regarding favoagbéementavith Anter and
Napper,moreovey these materials would not entitRetitioner to relief.” [W]here undisclosed
evidence merely furnishes an additional basis on which to challenge a witmess credibility
has already been shown to be questionable or who is subject to extensive attack lf rthson

evidence, the undisclosed evidence may be cumulative, and hence not Mabenas. v. Gross

No. 185406,2018 WL 8138536, at *3 (6th Cir. Sept. 10, 2018) (quoting Byrd v. Collins, 209 F.3d

486, 518 (6th Cir. 2000)As the Court explainedvhen rejectingPetitioner’s claim that counsel

was ineffective for failing to investigate Anter and Napper’s backgrounds, segtiargV.C.5.a,

16 petitioner also alleges that the state withheld material regarding “the TBI iratestigf Dr. Levy.” (Doc. No. 33

at 47.) But no one by that name testifiedPetitioner’s trial in this casenstead, this seems to be another reference to
Petitioner’s other criminal case from around the same tifee Barrett v. State No. 2007D-3201, 2015 WL
13756082, at *3 (Tenn. Crim. Ct. May 18, 2015) (denykgditioner’'s postconviction claim that counsel was
ineffective for failing to investigate “whether Dr. Levy was being investiddy the TBI at the time of his trial”),
rev’d on procedural grounds, No. M2003143CCA-R3-PC, 2016 WL 4768698 (Tenn. Crim. App. Sept. 12, 2016).
This allegation, therefore, does not justify discovery here.
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boththe prosecutoandcounsel questioneitiemon their criminal histories and dealings with the
state.This questioning covered Napper’s prior work as a police informant, and counedl aall
jail officer to testify for the sole purpose of impeaching Anter's testimd@iven these
circumstances, evidence that [Anter and Napmtriick deals in the current case, while
undoubted} a basis for impeachment, would have been cumulative in light of the other
impeachment that occurrédavis, 2018 WL 8138536, at *3 (citin@yrd, 209 F.3d at 518).
Cumulative impeachment evidence is not a basis for discosegid.

Petitioner isalsonot entitled to an evidentiary hearirigyV]ith a few exceptions,” none of

which apply here, a district court “'shall not hold an evidentiary hearing on [a] claimfe/tiee
applicant has failed to develop the factual basis of [the] claim in Statepcoceedings.”Hodges
v. Colson, 727 F.3d 517, 541 (6th Cir. 2013) (quoting 28 U.S.C. 8§ 2254(&)(2)xthe Court
cannot considenew evidence on claims that were adjudicated on the merits in stateldourt.

(citing Pinholstey 563 U.Sat181).Finally, “[a] district court is not required to hold an evidentiary

hearing if the recortbrecludes habeas reli€fMuniz v. Smith, 647 F.3d 619, 625 (6th Cir. 2011)

(quoting Schiro v. Landrigan, 550 U.S. 465, 474 (2007)). Applying these principles to this case,

and for the reasons stated throoghthe @urt's analysis ofPetitioner’s claims,Petitioner’s
request for an evidentiary hearing will be denied.
VIl.  Conclusion

For these reasongetitioner’s claims are either not cognizable, fail on the merits, or
procedurally defaultedde is alsaot entitled to discovergr an evidentiary hearing.ccordingly,
thePetition (Doc. Nos. 1 and 3) will be denied and this action will be dismissed.

Because this constitutes a “final order advers@eitioner, theCourt must “issue or deny

a certificate of appealability.” Habeas Rule 11(a). A certificate of appealabilityssag only if
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Petitioner “has made a substantial showing of the denial of a constitutional right.” Z8. LBS
2253(c)(2). “A petitioner satisfies this standard by demonstrating thatsjuisteason could
disagree with the district court’s resolution of his constitutional claims or thiatsjwould
conclude the issues presented are adequate to deserve encouragement to praaeediflath

El v. Cockrell, 537 U.S. 322, 327 (2003) (citiBtack v. McDanigl 529 U.S. 473, 484 (2000))

“If the petition [is] denied on procedural grounds, the petitioner must show, ‘at leagtirisist
of reason would find it debatable whether the petition states a valid claim of ritz ofea
constitutional right and that jurists of reason would find it debatable whethesthetaiourt was

correct in its procedural ruling.Dufresne v. PalmeB76 F.3d 248, 253 (6th Cir. 2017) (quoting

Slack 529 U.S. at 484Kere, theCourt concludes th&etitioner has not satisfidlesestandard,

and will therefore deny a certificate of appealability.

YA !

WAVERLY D(ZRENSHAW, JR
CHIEFUNITED STATES DISTRICT UDGE

An appropriate Order is filed herewith.
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