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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JONATHAN D. DREWRY #521142, )
)
Petitioner, )
)
V. ) NO. 3:17-cv-00237
) CHIEF JUDGE CRENSHAW
WARDEN KEVIN GENOVESE, )
)
Respondent. )

MEMORANDUM OPINION

Thepro se Petitioneris a state inmate serving a sentencewveity-five years pursuant to
a plea agreement for his plea of guilty to one count each of aggravated rape, ag@gssai,
andaggravated kidnapping. He seeks a writ of habeas corpus pursuant to 28 U.S4Z(B@25
No. 1.) His petition will be denied for the reasons set forth below.
l. PROCEDURAL HISTORY AND FACTS

Petitioner was indicted in Williamson County, Tennessedune 11, 2012, for aggravated
rape, attempted second degree murder, aggravated kidnapping, and aggravatedallasisabich
were alleged to have occurred on February 13, 2012. (Doc. Nbafl4-6.) On April 23, 2013,
he filed a petition to waiviial and enter a guilty plea, along with a negotiated agreement to plead
guilty to aggravated rape, aggravated assault, and aggravated kidnajmbiag).9%12.) The
agreement called for him to serve an effective sentence of 25 years at 160%| tmiee counts
running concurrently, and the attempted murder charge was drofibexd.10.)

The trial court held a hearirthat same dayat which the Petitioner said that he and his
attorney had discussed all of the elements of every crime to which he wasghpatly, and that

he understood that the state would have to prove each element beyond a reasonabld. @ubt. (
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81-82.) The court also heard from the prosecutor about the factual basis for the plea:

GEN. BORNE: Yes, sir. Had thisssproceeded to trial the Staseproof would

be that on February 13 of 2012, Detective Cisco with the Franklin Police
Department reported to Williamson Medical Center in reference to a rape victim
who was being transported there. At the same time she moatEctwith the

victim in this case, GloridMcGowan. After making contact with her and through
further investigation and making contact with the defendant as well, Detective
Cisco discovered that on February 13th of 2012, the victim, Gloria McGowan, had
been staying at 4201 Franklin Commons Court here in Williamson County,
Tennessee, roo04 with-- room 104 which is the Quality Inn here in Williamson
County. She had left her hotel room to go to the Shoney's across the street where
she ate a dinner andme in contact with defendant in this case, Jonathan Drewry.
She proceeded fro®honey’s back to the Quality Inn to her room at room number
104. She received a call from the front desk advising that the defendant in this case,
Jonathan Drewry, was thete return approximately $40 to her that she had left
behind in the booth.

The victim was advised was advisedhat he wanted to return the money and the
defendant then did conte her room, 104, and askedjave her $40 and she asked
him at that pointfihe would like to have a drink.

The victim stated that they ran out of alcohol and the defendant went to the liquor
store and returned to her room with more alcohol. Once inside the two began to
drink and the defendant began to rub her leg and make sexual advances toward her.
The victim stated that she did netasked him to please stop and that he was too
young for her. The victim was then thrown down by the defendahéiohair and

he stated to herShutup, you will like it.” The victim statedls tried to stand up,

he slapped her, knocking her to the ground and then proceeded to pull her pants off.
He then proceeded the defendant proceeded to rape her by penetrating her
vaginally with hispenis.

At that point he began to choke hpulled hershirt over her face. While he was
doing this, she was resisting and fighting, kicking and screaming.

The victim was able to get away frahe suspect and ran out naked out of the room,
down the breezeway screaming for help.

The defendant was then ableg@bbedsic] the victim by her leg and drug her
back into the room where at that point he stated he was the angel of death and was
going to kill her.

The defendant then began choking the victim as hard as he could until she passed
out. The victim eventdly came back, received consciousness and was able to
grabbedsic] him by the genitals during the incident and ran out of the room as fast
as she could where she made contact with a manager at the hotel lobby where they
then called the police.

Detective @sco noticed the victim had numerous bruises all over her body,
scratches and rash on her left hip where she was drug on the ground by the



defendant.
That will be the State’proof in thiscase.
(Doc. No. 111 at 89-92.) The judge asked Petitioner if hachheard the prosecutor’s recitation

of the facts, which he hadd( at 92.) The judge and Petitioner then had the following exchange:

THE COURT:: All right, sir. Are thostacts substantially true and correct as to
each one of these offenses?

MR. DREWRY: Yes, sir.
THE COURT: All right. Are you in fact first of all guilty of aggravated rape?
MR. DREWRY: Yes, sir.
THE COURT: Are you in fact guilty of aggravated assault?
MR. DREWRY: Yes, sir.
THE COURT: Are you in fact guilty of aggravated kidnapping?
MR. DREWRY: Yes, sir.
(Id. at 92.) At the conclusion of the hearing, thal court accepteéetitioner’s guiltyplea and

entered judgmerdonsistent with the negotiated agreemdat.gt 13-17, 92-93.)

In March 2014, Petitioner submittedpeo se petition for postconviction relief in state
court, asserting that his plea was not knowing and voluntary, and that he had recdfeetivie
assistance of counsel. (Doc. No-1LAt 18-26.) The trial court appointed counsel, who filed an
amended postonviction petition on August 14, 2014d(at 38-39, 56-56.) The court held a
hearing on March 26, 2015, at the conclusion of which the court granted Petition&oa to
amend his petition to conform to the evidence by adding a claim that he wollavecaccepted
the plea deal if he had been aware of all the evidence his trial counsel failed to shdmenwith
(Doc. No. 114 at 147%48.) The trial court denied pasbnviction relief on September 22, 2015.
(Doc. No. 11-2 at 70-79.) The Tennessee Court of Criminal Appeals affirmed theodgruist-
conviction relief, and the Tennessee Supreme Court declined to hear a discrefeaty (Doc.
Nos. 11-8, 11-9.)

Petitioner now seeka federal writ of habeas corpus pursuant to 28 U.S.C. § 2254, and



Respondent acknowledges that his petition is timely. (Doc. Nat 32

. ISSUES PRESENTED FOR REVIEW

The petition asserthreeclaims for relief:

1. The trial court did not confirm that Petitioner's plea was knowing and voluntary, in
violation of Rule 11 of the Tennessee Rules of Criminal Procedure. (Doc. No. 1 at 5.)

2. Petitioner’strial counsel was ineffective for: (a) coercing Petitioner to plead guil}y; (b
failing to provide him with copies or adequately review discovery matevitishim; and
(c) failing to move to suppress the fruits of the violation of Petitioner’s Fourth Anertdm
rights. (d. at 7.)

3. Petitioner’'s postonviction counsel was ineffective for failing to raise claims of
prosecutorial misconduct, and claims about the involuntariness of higldlesd 9)

1. STANDARD OF REVIEW

The statutory authority of federal courts to issue habeas corpus relpdréams in state
custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorism and/&fileath
Penalty Act of 1996 (AEDPARA A federal court may grant habeas relief to a state prisoner “only
on the ground that he is in custody in violation of the Constitution or laws or treaties\dhited
States.” 28 U.S.C. § 2254(a). Upon finding a constitutional error on habeas corpus &vie
federal court may only grant relief if it finds that the error “had substamtd@injurious effect or

influence in determining the jury’s verdict.” Brecht v. Abrahamson, 507 U.S. 619, 637 (1993);

Peterson v. Warrer811 F. App’x 798, 803—-04 (6th Cir. 2009).

AEDPA was enacted “to reduce delays in the execution of state and federal criminal
sentences, particularly in capital cases . . . and ‘to further the principles y,comality, and

federalism.” Woodfordv. Garceau538 U.S.202, 206 (2003) (quotinw/illiams v. Taylor 529

U.S. 362, 436 (2000))AEDPA’s requirementScreate an independent, high standard to be met
before a federal court may issue a writ of habeas corpus to set asigwmagtatelings.”Uttecht

v. Brown, 551 U.S. 1, 10 (2007) (citations omitted). As the Supreme Court has explained,



AEDPA'’s requirements reflect “the view that habeas corpus is a ‘guard againsmext
malfunctions in the state criminal justice systems,’ not a substituterdorary error correction

through appeal.” Harrington v. Richter, 562 U.S. 86,-032(2011) (quoting Jackson v. Virginia

443 U.S. 307, 332 n.5 (1979)Where state courts have ruled on a claim, AEDPA imposes “a
substantially higher threshold” for obtaining relief than a de novo review of whitthestate

court’s determination was incorreéchriro v. Landrigan, 550 U.S. 465, 473 (2007) (citing

Williams v. Taylor 529 U.S. 362, 410 (2000)).

Specifically, a federal court may not grant habeas relief on a claim rejected wretits
in state court unless the state decision was “contrary to, or involved an unreasppbdddi@n
of, clearly established Federal law, as determined by the Supreme Coeriufitd States,” or
“was based on an unreasonable determination of the facts in light of the evidence ghiesbete
State court proceeding.” 28 U.S.C. 8§ 2254(d)(1) and (d)(2). A state court’sdlgsion is
“contrary to” clearly established federal law under § 2254(d)(1) “if taeescourt arrives at a
conclusion opposite to that reached by [the Supreme] Court on a question of law or ifethe sta
court decides a case differently than [the Supreme] Court has on a set of materiall

indistinguishable facts Williams v. Taylor 529 U.Sat412-13. An “unreasonable application”

occurs when “the state court identifies the correct legal principle from [theei@a] Court’s
decisions but unreasonably applies that principle to the facts of the pris@s&’4dt at 413. A
state court decision is not unreasonable under this standard simply because ahededdmds
it erroneous or incorredd. at 411. Rather, the federal court madstermine that the state cosrt’
decision applies federal law in an olijeely unreasonable mannéd. at 416-12.

Similarly, a district court on habeas review may not find a state court fdetigamination

to be unreasonable under § 2254(d)(2) simply because it disagrees with the determétla¢ion; r



the determination st be “‘objectively unreasonable’ in light of the evidence presented in the

state court proceedings.Young v. Hofbauer, 52 F. App’x 234, 236 (6th Cir. 2002). “A state

court decision involves ‘an unreasonable determination of the facts in light ovitenee
presented in the State court proceeding’ only if it is shown that the states qumegumptively
correct factual findings are rebutted by ‘clear and convincing evidamcedo not have support

in the record.” Matthews v. Ishee, 486 F.3d 883, 889 (6th Cir. 2007) (quoting 8 2254(d)(2) and

(e)(1)); but seeMcMullan v. Booker, 761 F.3d 662, 670 and n.3 (6th Cir. 2014) (observing that

the Supreme Court has not clarified the relationship between (d)(2) &bdae)l the panel did
not readMatthewsto take a clear position on a circuit split about whether clear and convincing
rebutting evidence is required for a petitioner to survive (d)(2)). Moreover, under § Z2h4(d)
“it is not enough for the petitioner to show some unreasonable determinatiant; safaer, the
petitioner must show that the resulting state court decision was ‘based on’ thegomalde
determination.” Rice v. White, 660 F.3d 242, 250 (6th Cir. 2011).

Thus the standard set forth in 28 U.S.C. § 2254(d) for granting relief omarelgicted
on the merits by a state court “is a ‘difficult to meet’ and ‘highly deteakstandard for evaluating
statecourt rulings, which demands that stataurt decisions be given the benefit of the doubt.™

Cullen v. Pinholster, 563 U.S. 170, 181 (2011) (quotieyrington 562 U.S. at 102, and

Woodford v. Visciotti, 537 U.S. 19, 24 (2002) (per curiam)). Petitioner carries the burden of proof.

Pinholster, 563 U.S. at 181.

Even that demanding review, however, is ordinarily only available to statéesmwho
have fully exhausted their remedies in the state court system. 28 U.S.C. 8§88 2254(b) andiec) pr
that a federal court may not grant a writ of habeas corpus on b&hadtate prisoner unless, with

certain exceptions, the prisoner has presented the same claim sought to bedréure$ederal



habeas court to the state courts. Cullen v. Pinholster, 563 U.S. at 182. This rule has been

interpreted by the Supreme Court as one of total exhaustion. Rose v. Lundy, 455 U.S. 509 (1982).
Thus, each and every claim set forth in the federal habeas corpus petitidraveuseéen presented

to the state appellate couricard v. Connor, 404 U.S. 270 (1974¢e alsdillette v.Foltz, 824

F.2d 494, 496 (6th Cir. 1987) (exhaustion “generally entails fairly presenting thatebictual
substance of every claim to all levels of state court review”). Moreovesutisance of the claim

must have been presented as a federatitwtienal claim.Gray v. Netherland, 518 U.S. 152, 162

63 (1996).

The procedural default doctrine is ancillary to the exhaustion requireesiidwards v.
Carpenter 529 U.S. 446 (2000) (noting the interplay between the exhaustion rule and the
proceduwal default doctrine). If the state court decides a claim on an independent andeadequa
state ground, such as a procedural rule prohibiting the state court from reachingthefrtee
constitutional claim, a petitioner ordinarily is barred from segkiederal habeas review.

Wainwright v. Sykes, 433 U.S. 72,-82 (1977);see alsdValker v. Martin 562 U.S. 307, 315

(2011) (“A federal habeas court will not review a claim rejected byta start if the decision of
the state court rests on a state gpound that is independent of the federal question and adequate

to support the judgment”); Coleman v. Thompson, 501 U.S. 722 (1991) (sameXxlaithehas

never been presented to the state courts, but a state court remedy is no lontde éagilaen
an applicable statute of limitations bars a claim), then the claim is technically &danst
procedurally barredColeman 501 U.S. at 73132

If a claim is procedurally defaulted, “federal habeas review of the claim isdbaniess
the prisoneccan demonstrate cause for the default and actual prejudice as a result agbe all

violation of federal law, or demonstrate that failure to consider the claims willt ries



fundamental miscarriage of justic€bleman 501 U.S. at 750. The burden of showing cause and

prejudice to excuse defaulted claims is on the habeas petitiauars v. O'Deal79 F.3d 412,

418 (6th Cir. 1999) (citin@€oleman 501 U.S. at 754). “[Clause’ under the cause and prejudice
test must be something external to the metér, something that cannot fairly be attributed to him
[;] ... some objective factor external to the defense [that] impeded ... effodsnfaycwith the
State’s procedural ruleColeman 501 U.S. at 753 (emphasis in original). Examples of cause
include the unavailability of the factual or legal basis for a claim or interferenc#ibmls that
makes compliance “impracticabldd. To establish prejudice, a petitioner must demonstrate that

the constitutional error “worked to his actual and substatiBadvantage.Perkins v. LeCureux

58 F.3d 214, 219 (6th Cir. 1995) (quotibaited States v. Frady56 U.S. 152, 170 (19825ee

alsoAmbrose v. Booker, 684 F.3d 638, 649 (6th Cir. 2012) (finding that “having shown cause,

petitioners must show actual prejudice to excuse their default”). “When a petitaoiseto

establish cause to excuse a procedural default, a court does not need to addregs dhe iss

prejudice.”Simpson v. Jones, 238 F.3d 399, 409 (6th Cir. 2000). Likewise, if a petitioner cannot
establish prejudice, the question of cause is immaterial.

Because the cause and prejudice standard is not a perfect safeguard against faihdamen
miscariages of justice, the United States Supreme Court has recognized a narravoexodpe
cause requirement where a constitutional violation has “probably resulted” iortieton of

one who is “actually innocent” of the substantive offense. Drethkéaley, 541 U.S. 386, 392

(2004) (citingMurray v. Carrief 477 U.S. 478, 4996 (1986)):accordLundgren v. Mitchell, 440

F.3d 754, 764 (6th Cir. 2006).



V. ANALYSISAND DISCUSSION
A. CLAIM 1 —VOLUNTARINESS OF GUILTY PLEA

The postconviction court deniedelief on Petitioner’s claim that the court had failed to
advise him of his rights and ensure that his plea was knowing and voluntary, in violation of Rule
11 of the Tennessee Rules of Criminal Procedure. (Doc. No. 11-2 at 72—74.) Contrary to what he
assets in his pending petitiors€eDoc. No. 1 at 56), Petitionerdid not include that claim in his
appeal to the Tennessee Court of Criminal Appeals. (Doc. N@, Dioc. No. 118 at 7.)
Accordingly, this claim is procedurally defaulted.

Petitioner has notdentified any external cause excusing the default of this claim.
Accordingly,even if the Court construed the clainréase a federal constitutional issitds not
subject to federal habeas reviég®dnleman 501 U.S. at 750.

B. CLAIM 2 —INEFFECTIVEASSISTANCE OF TRIAL COUNSEL

There are three components to Petitioner’s ineffe@ssestance claim. He alleges that:

1. Counsel coerced him into pleading guilty by threateningitiodraw fromhis case
if he went to trial,

2. Counsel failed to provide him with copies of or discuss relevant discovery
materials; and

3. Counsel failed to move to suppress the fruits of his illegal, warrantlest arres

(Doc. No. 1 at 7.) Petitioner raised stlaims 2.1 and 2.2 in his state appellate b(i@ac. No.
11-6 at 15-17(sub-claim 2.1), 17-18 (sub-claim 2.Zhg Tennessee Court of Criminal Appeals

rejected them:

On appeal, the Petitioner maintains that the-postiction court erred in denying
relief because Counsel was ineffective. The Petitioner contends that Counsel
rendered deficient performance by telling the Petitioner, one year into her
representation, that she would withdraw if he did not accept the plea offer and
decided to proceed to trial. He further contends @ainsels performance was
deficient because she failed to provide him with discovery. The Petitionetsasser



that, without the discovery materials, he was unable to form a knowing and
intelligent decision about pleading gyiltThe State responds that there is no
evidence that Counsel rendered deficient performance or that the Petitideredsuf
prejudice from any alleged deficiency. We agree with the State.

In order to obtain postonviction relief, a petitioner must show that his or her
conviction or sentence is void or voidable because of the abridgment of a
constitutional right. T.C.A. 8 40-30-103 (2014). The petitioner bears the burden of
proving factual allegations in the petition for pasnviction relief by clear and
convincing evidencel .C.A. 8§ 4030-110(f) (2014). Upon review, this Court will

not reweigh or reevaluate the evidence below; all questions concerning the
credibility of witnesses, the weight and value to be given their testimadytha
factual issuesaised by the evidence are to be resolved by the trial judge, not the
appellate courtgvlomon v. State, 18 S.W.3d 152, 156 (Tenn. 1999) (ckiagley

v. State, 960 S.W.2d 572, 578 (Tenn. 1997)). A postonviction courts factual
findings are subject ta de novo review by this Court; however, we must accord
these factual findings a presumption of correctness, which can be overcome only
when a preponderance of the evidence is contrary to thequustiction courts
factual findings.Fields v. State40 S.W.3d 450, 4567 (Tenn.2001). A post
conviction court’s conclusions of law are subject to a pudehovo review by this
Court, with no presumption of correctnelbs.at 457.

The right of a criminally accused to representation is guaranteed byhbdixth
Amendment to the United States Constitution and article I, section 9, of the
Tennessee ConstitutionState v. White114 S.W.3d 469, 475 (Tenn. 200Sjate

v. Burns, 65.W.3d 453, 461 (Tenn. 1999); Baxter v. Rose, 523 S.W.2d 930, 936
(Tenn. 1975). Théollowing two-prong test directs a coustevaluation of a claim

for ineffectiveness:

First, the [petitioner] must show that counsgierformance was
deficient. This requires showing that counsel made errors so serious
that counsel was not functimg as the “counsel” guaranteed the
[petitioner] by the SixtlAmendment. Second, tigetitioner] must
show thatthe deficient performance prejudiced the defensesThi
requires showing that counsel’s errors were so serious as to deprive
the [petitioner] of a fair trial, a trial whose result is reliable. Unless

a [petitioner] makes both showings, it cannot be said that the
conviction or death sentence resulted from a breakdown in the
adversary process that renders the result unreliable.

Strickland v. Washington, 466 U.S. 668, 687 (1984 als&tate v. Melson772
S.W.2d 417, 419 (Tenn. 1989).

In reviewing a claim of ineffective assistance of counsel, this Court mestdee
whether the advice given or services rendered by the attorney are withamdgee

of competence demandefiattorneys in criminal caseBaxter, 523 S.W.2d at 936.

To prevail on a claim of ineffective assistance of counsel, tiigreer must show

that counsel’s representation fell below an objective standard of reasonableness.”
House v. State, 44 S.W.3d 508, 515 (Tenn. 2001) (citing Goad v. State, 938 S.W.2d

10



363, 369 (Tenn. 1996)).

When evaluating an ineffective assistance of counsel claim, the reviewing court
should judge thattorneys performance within the context of the case as a whole,
taking into account all relevant circumstanc&sickland 466 U.S. at 69(5tate v.
Mitchell, 753 S.W.2d 148, 149 (Tenn. Crim. App. 1988). The reviewing court
should avoid the “distorting effects of hindsight” and “judge the reasonableness of
counsels challenged conduct on the facts of the particular case, viewedhas of
time of counsel's conduct.Strickland 466 U.S. at 6890. In doing so, the
reviewing court must be highly deferential and “should indulgestrang
presumption that counise conduct falls within the wide range of reasonable
professional assistancdBurns, 6 S.W.3d at 462. Finally, we note that a defendant
in a criminal case is not entitled to perfect representation, only constitugionall
adequate representatiddenton v.State 945 S.W.2d 793, 796 (Tenn. Cripp.

1996). In other words, “in considering claims of ineffective assistance of counsel
“we address not what is prudent or appropriate, but only wlanstitutionally
compelled.” Burger v. Kemp, 483 U.S. 776, 794 (1987) (quotihuted States v.
Cronic 466 U.S. 648, 665 n.38 (1984)). Counsel should not be deemed to have
been ineffective merely because a different procedure or strategy might have
produced a different resulVilliams v. State 599 S.W.2d 276, 2780 (Tenn.

Crim. App. 1980). “The fact that a particular strategy or tactic failed or hurt the
defense, does not, standing alone, establish unreasonable representation. However,
deference to matters of strategy and tactical choices applies only if the creices
informed ones based upon adequpteparation.” House 44 S.W.3d at 515
(quotingGoad 938 S.W.2d at 369).

If the petitioner shows that counsel's representation fell below a reasonable
standard, then the petitioner must satisfy the prejudice prong Stribklandtest

by demonstrating “there is a reasonablebability that, but for counseal’
unprofessional errors, the result of the proceeding would have been different.”
Strickland 466 U.S. at 694; Nichols v. State, 90 S.W.3d 576, 587 (Tenn. 2002).
This reasonable probability must be “sufficient to undermine confidence in the
outcome.”Strickland 466 U.S. at 694arris v. State875 S.W.2d 662, 665 (Tenn.
1994). In the context of a guilty plea, as in this case, the effeasisistance of
counsel is relevant only to the extent that it affects the voluntariness of ¢he ple
Therefore, to satisfy the second prondgtrickland the petitioner must show that
there “is a reasonable probabilthat, but for counsed’ errors, he wald not have
pleaded guilty and would have insisted on going to triill”v. Lockhart 474 U.S.

52, 59 (1985) (footnote omitted3ee alsdWalton v. State 966 S.W.2d 54, 55
(Tenn. Crim. App. 1997).

In a written order issued after the hearing, by its findings, theqoostiction court
accreditedCounsels testimony that she reviewed all of the discovery materials with
the Petitioner and that the Petitioner did not want to proceed to trial. The post
conviction court found that the Petitioner had failed to prove by clear and
convincing evidence the allegations set forth in his petition and that the Petitioner
had failed to prove any prejudice from Counsealleged deficient performance.

The evidence des not preponderate against the fmastviction court’s findings.

11



Counsel testified that she met with the Petitioner two times at the jail and seven or
eight times at courtShe stated that she had reviewed all discovery with the
Petitioner as well as thesults of both psychiatric evaluations and the possible
impact of those evaluations. At the posnviction hearing, the Petitioner
acknowledged that during the evaluations, he exhibited a knowledge and
understanding of some of the specific evidence atleggainst him, while also
maintaining that Counsel had not reviewed the evidence with him. Counsel testified
that the Petitioner did not want a trial on the charges and, therefore, she worke
toward a settlement.

Accordingly, the Petitioner has failed to prove by clear and convincing evidence
that Counse$ performance was deficient and that “but for” the alleged deficiency
the Petitioner would have proceeded to trial. The Petitioner is not entitled fo relie

(Doc. No. 118 at 7#9.)

The state court correctly identified tBéricklandstandard applicable to federal claims of
ineffective assistance of counsel.fé&leral court may not grant habeas retiefaclaim that has
been rejected on the merits by a state caurgss the petitioner shows that the state court’s
decision “was contrary to” law clearly establishedtlyy United States Supreme Court, or that it
“involved an unreasonable application of” such law, or that it “was based on an unreasonable
determinatiorof the facts” in light of the record before the state c@81J.S.C 8§ 2254(dj1) and

(2); Williams v. Taylor 529 U.S. 362, 412 (2000). Thus, when an exhausted claim of ineffective

assistance of counsel is raised in a federal habeas petition, th®muese resolved is not
whether the petitioner's counsel was ineffectiRather, “[tlhe pivotal question is whether the

state court’s application of ti&tricklandstandard was unreasonableldrrington v. Richter, 562

U.S. at 101. As the Supreme Cioclarified inHarrington

This is different from asking whether defense counsel’s performance fell below
Stricklands standard. Were that the inquiry, the analysis would be no different than
if, for example, this Court were adjudicatin@tticklandclaim on direct review of

a criminal conviction in a United States district court. Under AEDPA, though, it is

a necessary premise that the two questions are different. For purposes of §
2254(d)(1), an unreasonable application of federal law is different from an incorrect
application of federal law. A state court must be granted a deference and latitude
that are not in operation when the case involves review unde$ttiekland
standard itself.

12



Id. (internal quotation marks and citation omitted).

Petitioner las not explained why he believes the state court’s ruling was incorrect, much
less unreasonable. The state court cited evidence supporting its decision, indictognisel’s
testimony that she had reviewed all of the evidence with Petitioner, aadkhiswledgment that
counsel told him that if she withdrew from the case the court would appoint another tawy
represent him. (Doc. No. 38 at 4, 5.) The state court also observed that counsel denied telling
Petitioner that a new attorney would natvle time to prepare for trialld{ at 6.) Essentially,
Petitioner’s claims boiled down to a dispute between him and his attorney about what shd ha
had not discussed with him, and the post-conviction court observed the testimony of both of them
and found her more credible. The Supreme Court has cautioned that AgVB&federal habeas
courts no license to redetermine credibility of withnesses whose demeanor hasdbbeeed by

the state trial court, but not by thémMarshall v. Lonberger, 459 U.S122, 434(1983).

Accordingly, Petitioner has not established that he is entitled to relief on@ithese sulzlaims.

Petitioner raised sublaim 2.3, regarding counsel’s failure to file a motion to suppress, in
his amended postonviction petition in state court. (Doc. No.-1Jat 53.) But he did not raise it
in his appeal to the Tennessee Court of Criminal Appeals. (Doc. ND) Iisome circumstances,

Martinez v. Ryan566 U.S. 1 (2012), can provide a means for habeas petitioners to establish cause

to overcome the default of a claim of ineffective assistance by triasebuButMartinez does
not apply to claims that were raised at pamtviction and defaulted on pesbnviction appea

Atkins v. Holloway, 792 F.3d 654, 661 (6th Cir. 2015). Accordingly, Petitionersckiim 2.3

is defaulted without cause, and is not subject to further re@edeman v. Thompson, 501 U.S.

722, 750 (1991).

13



B. CLAIM 3 —INEFFECTIVE ASSISTANCE OFPOSTCONVICTION COUNSEL

Petitioner alleges that his pesinviction counsel was ineffective for failing to raise several
claims of prosecutorial misconduct and due process violations. (Doc. No. 1 at 9.)

Ineffective assistance of counsel during pastviction proceedings does not raise a
cognizable habeas claim, because there is no constitutional right tbveffemunsel at post
conviction.Coleman 501 U.Sat752 (“There is no constitutional right to an attorney in state post
conviction proceedings. Consequently, a petitioner cannot claim constitutionalfgctivef
assistance of counsel in such proceedings.”) (citations omiti#d)n 3 therefore, desnot state
a viable clainfor habeas relief.

VI. CONCLUSION

Petitioner'sclaimsare all either defaulted dail on their meritdor the reasons set forth

above. Accordingly, the Court will deny the requested relief and dismiss themetit

An appropriate @lerwill enter.

RN WA

WAVERLY B/CRENSHAW, JR/
CHIEF UNITED STATES DISTRICT JUDGE

14



