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IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

DANA HARPER, )
)
Plaintiff, )
)
V. ) NO. 3:17-cv-245
)
RUTHERFORD COUNTY, ) JUDGE CAMPBELL
TENNESSEE, and RUTHERFORD ) MAGISTRATE JUDGE
COUNTY SHERIFF'S OFFICE, ) FRENSLEY
)
Defendants. )
MEMORANDUM

Pending before the Court is Defendants’ Motfor Summary Judgment. (Doc. No. 35).
Plaintiff filed a response in opposition (Doc. Nit), and Defendants’ have replied. (Doc. No.
47). For the reasons discussed belowebdants’ Motion foSummary Judgment GRANTED.

l. FACTUAL BACKGROUND

Dana Harper, (“Plaintiff”’) began work witthe Rutherford Countgheriff's Office on
March 5, 2012, as a deputy sheriff, working ipasition referred to as &puty jailer.” (Doc. No.
45 1 1). Deputy jailers typically make less money thaheriff in the patrol division, also referred
to as “patrol deputy.”ld. § 2). In order to become a patropdéy, a deputy jailer must: (1) graduate
from the Tennessee Law Enforcement TragniAcademy (“TLETA”) and (2) successfully
complete field training program (sometimes refetceas “FTO”, “FTO taining”, “field training”,
or “road training”). (d. § 3). Patrol deputies s&vn a variety of capacds, including as security
to the county courthouse, performing traitops and handling domestic assault issues{{ 3-

4).

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnmdce/3:2017cv00245/69569/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnmdce/3:2017cv00245/69569/49/
https://dockets.justia.com/

In 2014, Plaintiff was selected to atteAdETA and was advised upon his completion of
the field training program hwould be assigned to praé courthouse securityld( 11 5-6).
Plaintiff started field trainingvith the Sheriff's Office oneveek after completing TLETAIQ.
11). The field training program reqas officers participating to lexposed to various aspects of
the duties of being a certified patrol officerd.(] 15). Plaintiff completed ten weeks of field
training when he was assigh® his field training rotation at the courthoudd. { 17). Plaintiff
worked in the courthouse rotation for three months and was then rotated to road deputy to continue
his training. (Doc. No. 48 § 13). Due to Plainsfitlyslexia, Plaintiff ha significant difficulty
completing his reports in a timely manndd. (1 14-15). Plaintiff askefor additional time to
complete reports, for assistive computer softwane, to have other officercheck his reports for
errors. (d.  16). Plaintiff did not complete thequsite training for patrol deputy and was
reassigned to the jail as a deputieja and his salary was reducefdl. ( 21).

Defendants gave Plaintiff a second attempfiedtl training, and Riintiff disclosed to
Defendants that he had dyslexia, after \Wwhite received an accommodation of assistive
technology. (Doc. No. 45  26; Doc. No. 48 9.2BlItimately, after given a second opportunity,
Plaintiff was unable to successfully completefibl training progranand was again reassigned
to the jail. (Doc. No. 45 | 27). Plaintiff's secoatiempt at completing the field training program
ended with Plaintiff's actins during a traffic stopld. 1 37). Plaintiff's fiel training supervisor,
Corporal Mark Mack (“Corporal Mack’), infmmed Plaintiff he was only meeting minimum
requirements due to mistakes is heports, and that he failed hesd training for having his hand
on his firearm during a traffic stand other actions. (Doc. No. 48 34-25). Plainitf's difficulty
in writing his reports negatively affectedstability to complete his road trainingd (] 29). After

his field training was suspended, Defendants inforRiadtiff he could resign or go back to work



at the jail, which resulted in a 12 percent reduction in pdyf{l 30-31). After being reassigned
to the jail for the second time, Plaintiff resigned and began working at the Vanderbilt Police
Department.if. § 32).

Plaintiff initially filed a charge of discrimination with #tnEqual Employment Opportunity
Commission (“EEOC”) in November 2015. (Doc. Ndf 18). On February 2, 2017, Plaintiff filed
a Complaint against Defendants alleging violations of the Americans with Disabilities Act
(“ADA"). (Doc. No. 1). Plaintiff asserts Defendants disninated against him as a result of his
dyslexia by demoting him, not assigning him werk in the courthouse, and eventually
constructively terminating him due to his disabilitid. (1 28). Plaintiff ado alleges Defendants
failed to accommodate his dishiyi and retaliated against hifor asserting his rights under the
ADA. (Id. 11 29, 34). Defendants argue summary jueiginis appropriate because Plaintiff was
not “otherwise qualified” to perform the essehfianctions of a patrodeputy, and Plaintiff
voluntarily resigned hiposition with Defendants. (Doc. No 36).

Il. STANDARD OF REVIEW

Summary judgment is appropridtethe movant shows that éne is no genuine dispute as
to any material fact and the movant is entitiegudgment as a matter t#fw.” Fed. R. Civ. P.
56(a). The party bringing the summary judgmmotion has the initial burden of informing the
Court of the basis for its motion and identifying portions of the record that demonstrate the absence
of a genuine dispute oveaterial factsRodgers v. Bank844 F.3d 587, 595 (6th Cir. 2003). The
moving party may satisfy this burden by presenéffgmative evidence that negates an element
of the non-moving party's claim or by demoastrtg an absence avidence to support the

nonmoving party's casdd.



In evaluating a motion for summary judgmethie court views the fagtin the light most
favorable for the nonmoving par@gnd draws all reasonable infeces in favor of the nonmoving
party. Bible Believers v. Wayne Cty., MicBO5 F.3d 228, 242 (6th Cir. 2015Y¥exler v. White’'s
Fine Furniture, Inc, 317 F.3d 564, 570 (6th Cir. 2003). T@eurt does not weigh the evidence,
judge the credibility of witnesses, determine the truth of the matteéknderson v. Liberty Lobby,
Inc., 477 U.S. 242, 249 (1986). Rather, the Courtrdetees whether suffieint evidence has been
presented to make the issue oftenal fact a proper jury questiofd. The mere scintilla of
evidence in support of the nonmoving partgesition is insufficieh to survive summary
judgment; instead, there must be evidencewbich the jury could reasonably find for the
nonmoving party.Rodgers v. Bank844 F.3d 587, 595 (6th Cir. 2003).

. ANALYSIS
A. ADA Discrimination

The ADA provides, in relevant part, that “[nfovered entity shall discriminate against a
qualified individual with a disabilitypecause of the disability of guindividual in regard to job
application procedures, the hiring, advaneam or discharge of employees, employee
compensation, job training, and other terms, comattj and privileges of employment.” 42 U.S.C.
§12112(a). A plaintiff may prove thae was discriminated against based upon his disability either
through director indirect evidenceMonette v. Electronic Data Sys. CorfQ F.3d 1173, 1178

(6th Cir. 1996).

1 “Direct evidence is evidence that ‘if believed, requires the conclusion that
unlawful discrimination was at least a maiivng factor in the adverse employment
action.” Erwin v. Potter,79 Fed. Appx. 893, 896 (6th Cir. 2003) (quotBaytlik v. U.S. Dep't of
Labor, 73 F.3d 100, 103 n. 5 (6th Cir. 1996)). “Wham employer admits that it relied upon a
disability in making an adverse emplognt decision an employee may establigbrima facie
case of [direct] employment discrimination under the ADA. Hdskins v. Oakland County
Sheriff's Dept. 227 F.3d 719, 724 (6th Cir. 2000) (citirtamlin v. Charter Township of Flint
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When a plaintiff seeks to establisiis case through indice evidence, th&cDonnell
Douglasburden-shifting approadpplies so that the
plaintiff may establish arima faciecase of discrimination byhswing that: (1) he or she
is disabled; (2) otherwise qualified fahe position, with or without reasonable
accommodation; (3) suffered an adverse employment decision; (4) the employer knew or
had reason to know of the plaintiff's didékj and (5) the position remained open while
the employer sought other applicants the disabled indidual was replaced. The
defendant must then offer a legitimate explamator its action. If the defendant satisfies
this burden of production, thegphtiff must introduce evider® showing that the proffered
explanation is pretextual. Undthis scheme, the plaintifetains the ultimate burden of
persuasion at all timekl. at 1186—87Walsh v. United Parcel Sen201 F.3d 718, 724—
25 (6th Cir. 2000).
“The direct evidence and circurastial evidence paths are mutually exclusive; a plaintiff need
only prove one or the other, nooth. If a plaintiff can produce dict evidence of discrimination
that theMcDonnell Douglagparadigm is of no consequencemiarly, if a plaintiff attempts to
prove its case use tidcDonnell Douglagaradigm, then the party is not required to introduce
direct evidence of discriminationKline v. Tennessee Valley Ayth28 F.3d 337 (6th Cir. 1997).
For Plaintiff's indirect evidence of disaltifi discrimination, Defendant challenges the
second and third prongs of Plaintiffgima faciecase of discrimination, that he is otherwise
qualified, with or without reasonable accommoadlatand suffered an adverse employment action.

(Doc. No. 36 at 9, 11-13). Thus, for the pugm®f deciding Defendants’ motion for summary

judgment the Court will assume the other prongBlaintiff's prima facie case have been met.

165 F. 3d 426, 429 (6th Cir. 1999)). While Plainsfbrief seems to assert direct evidence of
discrimination, he provides no direct evidencalisfbility discrimination; Plaintiff provides no
testimony that Defendants terminated or constrabtidischarged Plaintiff due to his dyslexia.
Instead, Plaintiff's brief applies the direct discriminatgima facieelements to his case before
presenting the Court with actualeitt evidence of discriminatio®ee Hoskin227 F.3d at 724.
Because Plaintiff does not present evidencediogéct discrimination, the Court will assess
Plaintiff's ADA discrimination chim on indirect evidence.



1. “Otherwise Qualified” for tle Position of Patrol Deputy

The term ‘qualified individud means “an individual whowith or withoutreasonable
accommodation can perform the essential functions of the employment position that such
individual holds or desires42 U.S.C. § 12111(8R008). Essential functions are “fundamental
job duties of the employment positionethndividual with a disability holds29 C.F.R. 8§
1630.2(n)(1X2010). “[Clonsideration shall be giveo the employer's judgment as to what
functions of a job are essential.ld’

Plaintiff asserts he could have perform#te duties of deputy officer assigned to
courthouse security. (Doc. No. 44 at 5). Defertdagues Plaintiff was not qualified to perform
the essential functions of patrolpley assigned to courthouse securilg. &t 9). Defendant asserts
that in order for Plaintiff to work at the cdhouse he had to complete first the field training
program. [d.). Plaintiff failed to complete the fieldamning during his first attempt. (Doc. No. 45
1 26; Doc. No 48  22). Defendant argues thahRtfivas unable to complete his second attempt
at field training because he performed poorlyimya traffic stop. (Doc. No. 36 at 9). Defendant
argues that Plaintiff admits his dyslexia had nothing to do with his inability to drive safely, operate
his equipment safely, have good presence and gostar his ability to use his hands properly
during a traffic stop.I¢l.; Doc. No. 45 | 45-49). Defendant cite®ne of Plainff’s field training
supervisors, Corporal Alford, o stated Plaintiff had major isssi with his field training and
advised Plaintiff that “he was not at a point that he could funetsom solo officer.” (Doc. No. 36
at 10; Doc. No. 38-1, PI. Depo. Ex. 3). Corporal Adfalso discussed Plaintiff not taking initiative
and not making traffic stops, as well as Plaintitfisving and performing in stressful situations.
(Id.). Therefore, Plaintiff was ndbtherwise qualified” for the position of patrol deputy because

Plaintiff did not completéhe requisite training.



Plaintiff responds by arguing he successfysgrformed the functions of courthouse
security for approximately three months beformbeequired taepeat road deputy training. (Doc.
No 44 at 5). Plaintiff argues he was informedD®Bfendants that he would be assigned to “Court
House Security,” and after ten waedf field training havas approved to work as a “solo officer”
at the courthouseld)).? Plaintiff argues he was capable of performingessential functions for
courthouse security and Defemdsedo not demonstrate how completion of the FTO training was
essential to performing that jold(at 6).

The term €ssentiafunctions”means “thédundamentajob dutiesof the employment
position the individual with a disability holds desires,” but it does not include only marginal
functions. 29 C.F.R. § 1630.2(n)(The inquiry into whether a functias essential is highly fact
specific.See Brickers v. Cleveland Bd. of Edud5 F.3d 846, 849 (6th Cir.1998jall v. United
States Postal Sen857 F.2d 1073, 1079 (6th Cir.1988) (“Such a determination should be based
upon more than statements anjob description and shouldflext the actual functioning and
circumstances of the particular enterpriseolved.”). To determine whether Plaintiff was
‘otherwise qualified’ for the position of patrdeputy, the Court considers whether Plaintiff's
qualifications are “at least equivalent to thenmmum objective criteri@equired for employment
in the relevant field.¥Wexler v. White's Fine Furniture, In@17 F.3d 564, 576 (6th Cir. 2003).

In order to serve as patrol deputy, Plairifid to graduate from TLETA and successfully
complete the field training program. (Doc. No#3, Spence Depo. at 16-18; Doc. 38-2). Based
on deposition testimony, Plaintidompleted ten weeks of FTO tnang before being assigned to

Rutherford County Courthouse Security irpenber 2014. (Doc. No. 38-1, Ex. 2; Spence Depo.

2 Plaintiff asserts Defendants mbidd the field training program fdPlaintiff and two others to
ten weeks, instead of the regusatteen week. (Doc. No. 45 | 16).
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at 24). Three months later, Defendants realizethff had not completed the requisite training
and was not certified to work the courthouse. (Spee Depo. at 24-26; Grissom Depo. at 16-17;
Doc. No. 46-1} Plaintiff was then requiceto go back into FTO aining, but was removed on
October 20, 2015, based on the recommendatiohs éd@¢ommand Staff. (Bc. No. 38-1, Ex. 8).
The Court finds for Plaintiff to be “otherwise quad” for patrol deputy, Plaintiff had to complete
FTO training, which Defendants have determit@de an essential function for patrol deptty.
See Kiphart v. Saturn Corp251 F.3d 573, 584 (6th Cir. 2001) (findifiig]job function is
essential if its removal would fundamentaditer the position.”). The FTO training program
requires participants to be exposed to various aspects of duties of being a certified patrol officer
(Doc. No. 45 1 15); while Plaintiff requested to worly in the courthouse, a patrol officer needs
to be able to properly perform traffstops and handle domestic assault issu@sf @),see also
29 C.F.R. pt. 1630, App. 8§ 1630.2(fiThe consequences of faily to require the employee to
perform the function may be another indicatomdiether a particular fution is essential. For
example, although a firefighter may not regularbve to carry an uncotisus adult out of a
burning building, the consequence of failing to reqtine firefighter to be able to perform this
function would be serious.”Because Plaintiff did not compéeFTO training, an essential job

function for patrol deputy, Plaintiff was notherwise qualified for the position.

3 After reading through the pleadings and depms#j the Court finds no record that Plaintiff
completed his FTO training prior to Septemi2©14. The Court alsorfds no Field Training
Program Daily Observation Reports foaliff’s first stint at FTO Training.

4 The Court will not second guesghether Defendants’ requiremetitat courthouse security
deputies also be patrol deputies, instead lgatmat determination to Defendants. However,
Plaintiff provides the Court witho support for the propositionahcourthouse security deputies
should not also be patrol depwjeother than the diffences in the volume of written reports
typically prepared by the former. &ua narrow view of the duties of the courthouse security fails
to call into question the propriety of Defamds’ established andndisputed qualification
requirements for its deputies.



2. With or Without a Rasonable Accommodatidon

Plaintiff proposes several accommodations teatontends would have permitted him to
complete FTO training. (Doc. No. 44 &). “When the employee seeks a reasonable
accommodation, he must establish that a ‘realsien accommodation is possible, and bears a
traditional burden of proof that he is qdiald for the position with such reasonable
accommodations. If the plaintiff establishes thateasonable accommodation is possible, the
employer bears the burden of proving thathsweasonable accommodation would impose an
undue hardship.Hoskins v. Oakland County Sheriff's DeRR27 F.3d 719, 728 (6th Cir. 2000).

Plaintiff asserts he requestidnlee accommodations: (1) extra time to complete reports, (2)
assistive technology, and (3) peer or supenpsoofreading of reports, but was only provided the
assistive technology. (Doc. No. 4483t Plaintiff argues that his shortcomings in his report writing
directly affected his ality to successfully coplete road deputy training the second tinhe. #t
9). Because Plaintiff's report writing was impactey his dyslexia, and his disability was not
appropriately accommodated, Plaintiff argues he could have qualified for patrol deputy with all
reasonable accommodations, instead of just the one accommodatiprDégfendants respond
that Plaintiff admits that none of his requested accommodationklvmave helped him complete
FTO training, because Plaintiff was removed fribim program for reasons that had nothing to do
with his dyslexia. (Doc. No. 36 at 10). In suppeftheir position, Defendants rely on the Field
Training Program Daily Observation Reports, idrRange Report, Corporal Mack’s Evaluation,

and Plaintiff’'s Patrol Officer/FTO Coondator Recommendation. (Doc. No. 38-1, Ex. 3-10).

5 Plaintiff also asserts a ciaifor failure to accommodatender the ADA. (Doc. No. 1, 44).
However, the Court will not conduct a separate analysis bedhaegeDA imposes upon
employers the duty to make reasonable accomtmrdafor known disabilities, and requires the
sameprima facieelements as ADA discriminatio®ee EEOC v Dolgencorp, LL.T96 F. Supp.
3d 783, 802 (E. D. Tenn. 2016).



Concerning Plaintiffs acaomodation, the testimony shewPlaintiff requested his
supervisor correct his reports and submit them his behalf, but this request was denied.
(Stephenson Depo. at 12-13; Doc. M6:-3, PI. Depo. at 137-140, Doc. No. 38 Btephenson
stated the request was denied because the offfeemas involved in the incident needed to write
the report in his own words. tE&phenson Depo. at 12). Plaintiff's request for additional time to
write his reports was also denied, because Plilaietjuested for time and a half to complete his
report. (Pl. Depo. at 136).

Nonetheless, Plaintiff does not show he wgaalified for patrol deputy even with all the
requested accommodations. While Plaintiff hasues with writing reportsPlaintiff also had
issues with taking initiative (Doc. N@8-1, Ex. 3), performing traffic stopkl(, Ex. 4), retaining
information (d., Ex. 6), driving safelyl{l., Ex. 5, 10), operating his equipment saféty, EX. 7),
and multitasking (Spence Depo. at 42-46). Piist-rTO supervisors recommended Plaintiff not
be released from the training program because he could not perform the duties of a solo office.
(Doc. No. 38-1, Ex. 8, 9, 10). In oneport, the supervisor noted that with the assistive technology
Plaintiff was taking an unacceptable amount of timeomplete his report and had almost caused
three motor vehicle accident byt focusing on his surrounding&d.(Ex. 10). Plaintif also admits
that his dyslexia had nothing to with his inability to drive safely or operate his equipment safely,

and that none of the accommodations he requestettl have made a difference with respect to

® HR supervisor, Sonya Stephenson (“Stephensatdted Plaintiff wamtd his supervisor to
correct his reports and submit them on his beli8tiephenson Depo. at 12). Plaintiff stated he
wanted the FTO supervisor to look at his reportthed give it back to Plaintiff so he could make
corrections before the report was gradedhayFTO supervisor. (Pl. Depo. at 138-39).

’ Stephenson stated that RIff requested a day to compdehis reports, and could not
accommodate the request because Defendants couyddlhetaintiff off the road for a day to write
a report, and at most could give an axtrirty minutes. (Stephenson Depo. at 13).
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his ability to operate a firearor where he placed his handsidg a traffic stop(Doc. No. 45 1
45-49).

Accordingly, the Court finds no evidence sapport Plaintiff’'s contention that he is
otherwise qualified for patrol officer with reasonable accommodation, based on Defendants
multiple complaints about Plaintiff's FTO trang performance that had nothing to do with his
dyslexia or his lack of accommodations.

3. Adverse Employment Action

Plaintiff asserts he sufferexh adverse employment action because he was demoted back
to jail deputy, which resulted in a 12 percegduction in pay. (Doc. No. 44 at 10-1Defendant
argues Plaintiff's transfer to deputy jailer vaasaccommodation for his dyslexia. (Doc. No. 47 at
4). Plaintiff previously worked aa deputy jailer prior to his attempt to become a patrol officer,
and it was reasonable and appropriate to offem®if his previous asgnment as a reasonable
accommodation.ld. at 5).

An “adverse employment action” is definedaSmaterially adverse change in the terms
and conditions of employmentHollins v. Atl. Co.188 F.3d 652, 662 (6th Cir. 1999). Such a
change usually includes “a decreasgage or salary, a less digjuished title, a material loss of
benefits, significantly diminished material responsibilities, or oth@ices that might be unique
to a particular situationfd. It “must be more disruptive thamaere inconvenience or an alteration
of job responsibilities.1d. “Moreover, the employee's subjective view of the significance and
adversity of the employer's action is not coltitng; the employment action must be materially
adverse as viewed by a reasonable person in the circumsteBaeds’ v. Jackson State Cmty.
Coll.,, 2006 WL 1174469, at *5 (W.D. Tenn. 2006) (citidgvis v. Town of Lake Park

Florida, 245 F.3d 1232, 1239 (11th Cir. 2001)).
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The ADA lists “reassignment to a vacamosition” as a possible reasonable
accommodation mandated by the statute, 42 U.S.C. § 12111(9)(B), and multiple Circuits have held
that the ADA requires an employer to considerssignment to a vacant pten if the disabled
employee cannot be reasonable accomnealdan his or her current jolsee Cassidy v. Detroit
Edison Co138 F.3d 629, 634 (6th Cir. 199&mith v. Midland Brake, Inc180 F.3d 1154 (10th
Cir. 1999) (en banckeliciano v. Rhode Island,60 F.3d 780, 785-86 (1st Cir. 1998ka V.
Washington Hosp. Ctrl56 F.3d 1284,1300-01 (D.C. Cir. 1998) (en bak®&ngine v.
Runyon114 F.3d 415, 418 (3d Cir. 199@jle v. United Airlines, Inc95 F.3d 492, 498-99 (7th
Cir. 1996);Benson v. Northwest Airlines, In62 F.3d 1108, 1114-15 (8th Cir. 1995). While
Plaintiff was working in the cotliouse as a patrol deputy, Defent$adiscovered Plaintiff had not
completed training and reassigned Plaintiff RO training. (Spence Depo. at 24). Because
Plaintiff could not completdraining Defendants removed Plaintiff from FTO training and
reassigned Plaintiff to jail depubecause he was not a certifgtrol officer. (Doc. No. 38-1, Ex.

8, Doc. No. 45 | 27, Doc. No. 48 11 30-32). Tiesulted in Plaintiffreceiving a 12 percent
reduction in pay? (Doc. No. 48 { 21). The evidence prasenshows Plaintiff was reassigned to

jail deputy because the position was vacant and he was otherwise qualified for the position due to
him working in that position prior to stargnFTO training. (Doc. N. 45 § 1). Plaintiff's
reassignment back to deputylga was an accommodation, nat adverse employment. While

Plaintiff received a pay decrease of 12 percenttdithe demotion, Plaintiff was not qualified for

81t is not clear to the Court whether Plaintiéfceived an increase in pay while in FTO training.
However, the Court assumes from the facts ptesgethat Plaintiff received an increase in pay
during the time he was assignedwork in the courthouse stang in September 2014, (Doc. No.
38-1, Ex. 2; Doc. No. 48 21; PI. Depo. at 131).
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the position of patrol deputy because teertht complete the mandatory FTO trainiSge Bratten
v. SSI Services, Ind85 F.3d 625 (6th Cir. 1999).

Finally, Plaintiff claims that although he resigned amds not terminated, he was
“constructively discharged.” (@. No. 44 at 11). Conduct th&irces an employee to quit,
constituting “constructive discharge,” is tanable only if the conduct is motivated by
discriminatory intent against a protected empkogharacteristic. The discriminatory conduct must
then make working conditions “so difficult arnpleasant that aeasonable person in the
employee's shoes would hafedt compelled to resign.8ee Kocsis v. Multi-Care Management,
Inc., 97 F.3d 867, 887 (6th Cir. 1996). Here, alleged discrimination is not enough to convert an
employee’s resignation into ant@mnable constructive dischargénstead there must be, Iin
addition, aggravating factors, constituting kEast a continuous and severe pattern of
discriminatory treatmen¥ates v. Avco Corp319 F.2d 630, 637 (6th Cir. 198Tyepka v. Board
of Educ, 2002 WL 104801, at *6 (6th Cir. 2002Because the Court has held that Plaintiff cannot
establish a genuine issue of material fact aghether he was discriminat@gainst because of his
disability, he is far from establishing theg@ravating factors” necessary for a “constructive
discharge” actiond.

The Court finds Plaintiff does not present sufficient evidence to estabfisma facie
case for ADA discrimination. Therefore, Defendamsismmary judgment in regards to Plaintiff's
disability discrimination claim iSRANTED.

B. ADA Retaliation

While Plaintiff's Complaint asserts a alaifor ADA retaliation (Ibc. No. 1), Plaintiff

implicitly abandons this claim by failing to defendemen address this claim in his response brief.

See Carrigan v. Arthur J. Gallagh®isk Management Services, In870 F. Supp. 2d 542, 550
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(M.D. Tenn. 2012) (holding that plaintiff abandongzgttain claims asserted in his complaint by
failing to defend them in his response to deferidanbtion for summary judgment). Accordingly,

the CourtGRANTS summary judgment to Defendant on Btdf’'s ADA retaliation claim.

It is SOORDERED. % — W%

WILLIAM L. CAMPBELL, JR.
UNITED STATES DISTRICT JUDGE

14



